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SUHAKAM COMMISSIONERS

TAM SRI ABU TALIB OTHMAN - CHAIRMAN

Tan Sri Abu Talib, a Barrister-at-law from Lincoln's Inn, entered the Judicial and Legal
service of Malaysia in 1962 where he served in various capacities. He was appointed
the Attormey-General (AG) of Malaysia in September 1980. As legal officer and AG,
he participated and represented Malaysia in the Law of the Sea Conference, U.N.
Conferences on Narcotic Drugs and Refugees, Legal Cooperation, Land Boundaries
and Extradition. Afler retirement as AG in October 1993, he served on the Board of
several public and private companies. In 1999, he was appointed a member of the
Royal Commission established to conduct a public inguiry into the injuries suffered by
former Deputy Prime Minister Datuk Seri Anwar Ibrahim while under police custody.
He was appointed Chairman of SUHAKAM in April 2002,

TAN SRI DATO' HARUN MAHMUD HASHIM - VICE CHAIRMAN

Tan Sri Harun began his career in the Government service as an Assistant District
Officer in Kelantan in 1948. A Barrister-at-Law from Lincoin's Inn, he served the legal
service in various capacities until taking up the post of Director-General of the Anti-
Corruption Agency in 1967. In 1971, he was appointed Judge of the High Court and
chaired the Royal Commission on Remuneration and Conditions of Service In
Statutory Bodies and Local Authorities. He was made judge of the Supremea Court in
1988 and served until retirement in 1994, He is currently a Very Distinguished
Academic Fellow of the Ahmad Ibrahim Kulliyyah of Laws at the International Islamic
University Malaysia. In his second term as Vice-Chairman of SU HAKAM, he lends his
vast experience as advisor on civil and syariah matlers, as Editor-in-Chief of several
scholarly journals and as columnist in the weekly "Benchmark” column in the New
Straits Times.

TAN SRI DATUK SERI PANGLIMA SIMON SIPAUN

Tan Sri Simon began his career in the Sabah civil service on 1.1.1962 as a clerk in
the General Clerical Service where he rose through the ranks to become State
Training Officer, Permanent Secretary in several Sabah Ministries including Local
Government, Finance, Communications and Works. He served as Sabah State
Secretary from 1988 to 1993. He has also served as a Director and/or Board Member
in several private and government-owned companies including the then Malaysian
Airlines System, the Employees Provident Fund and Universiti Malaysia Sabah. He is
active in many welfare and charitable organisations. He also currently serves as
Chairman of the Sabah Public Service Commission.

PROF. DATO' HAMDAN MOHD. ADNAN

Prof. Hamdan is currently a lecturer at the Faculty of Communications and Media
Studies, Universiti Teknologi Mara. A graduate of Gaya Teachers Training College in
Kota Kinabalu, he later earned a first degree in communications from MARA Institute
of Technology, a Masters degree in the same field from the University of Washington
and a Master of Science in Public Relations from Boston University. As President of
the Federation of Consumer Assoclations of Malaysia (FOMCA), he is a vocal
spokesperson on consumer issues. He is a member of the National Economic Action
Council (NEAC), National Information Technology Council (NITC) and National
Coordination Council for Agriculture. He is President of Institute of lhe Public
Relations Malaysia as well as the “Love Your Pet Society” and member of the
Malaysia Design Council and the Islamic Economic Development Council.
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PROF. DR. CHIAM HENG KENG

Prof. Chiam is Professor of Social Psychology at the Department of Educational
Psychology, Universiti Malaya. She received her first degree in Chemistry from
University of Malaya in 1965 and went on to receive her Diploma in Education at the
University of Singapore and Master in Education from the University of Sydney before
returning to her alma mater to complete her Ph.D. in 1976. A well-known authority on
child and adolescent psychology and early childhood education, she has authored
several books and numerous articles in her field of specialisation, social Issues and
education and is a columnist for the Sunday Star. She serves on numerous
committees including the National Councll on the Protection of Children, the National
Population and Family Development Board, the Advisory Council of the National
Science Centre, the National Children’s Council of Advisors and Consultants of the
Ministry of National Unity and Social Development, Accreditation Board for Childcare
Training Courses of the Social Welfare Department, and the Drug Prevention in
Schools Committes,

DR. MOHAMMAD HIRMAN RITOM ABDULLAH

Dr Hirman received his Bachelor of Medicine and Bachelor of Surgery (MBBS) from
Universiti Malaya in 1977 and became a Fellow of the Royal College of Surgeons,
Edinburgh in 1983. He began his medical career in the Government service in 1977
and served mainly in hospitals in Sarawak. He resigned to enter private practice in
1989 as Consultant General Surgeon and sole proprietor of Klinik Satok. He is
currently Adjunct Lecturer at the Medical Faculty of Universiti Malaysia Sarawak. He
Is also active in organisations such as the Islamic Council of Sarawak, Sarawak State
Fatwa Council and Islamic Specialist Doctors Association of Malaysia. He is also an
adviser to the Muslim Converts Secretariat in Kuching.

CIK ZAINAH ANWAR

Cik Zainah Anwar is the Execufive Director of Sisters in Islam (SIS), a non-
governmental organisation working on the rights of Muslim women within the
framework of Islam. She was educated at the Fletcher School of Law and Diplomacy,
Tufts University, Boston University and the MARA Institute of Technology in the fields
of international relations and journalism. She was formerly a Political and Diplomatic
Writer with the New Straits Times, Senior Analyst of the Institute of Strategic and
International Studies (ISIS) and Chief Programme Officer, Political Affairs Division of
the Commonwealth Secretariat in London. A vocal spokesperson on women's rights
in Islam, she has written articles on the subject and also on the impact of political
Islam on democratic governance. Her book “fslamic Revivalism in Malaysia: Dakwah
Among the Students” has become a standard reference in the study of Islam in
Malaysia.

TAN SRI DATO’ (DR.) RAMON NAVARATNAM

A graduate in Economics from the University of Malaya and holder of a Master in
Public Administration from Harvard University, Tan Sri Ramaon joined the civil service
in 1959 and was posted to the Ministry of Finance for 27 years where he rose to
become Deputy Secretary-General from 1979 - 1896. He was later appointed
Secretary-General of the Ministry of Transport until his retirement in 1989, Upon
retirement, he was appointed Executive Director/Chlel Executive Officer of Bank
Buruh Berhad for five years. A well-respected economist, he has authored several
books on the Malaysian economy. Currently, he is Group Corporate Adviser of the
Sunway Group, Executive Director of Sunway College, and Executive Vice-Chairman
of the Asian Strategic and Leadership Institute (ASLI).
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DATO’ ASIAH ABU SAMAH

Dato' Asiah retired as Director-General of Education of the Ministry of Education in
1993 after a long career in the field of education. A graduate of the University of
Malaya, Singapore she entered the teaching profession in 1961 and taught in several
schools. In 1970, she joined the Ministry of Education where she held several posts
including Director of the Curriculum Development Centre and Education Planning and
Research Division. Upon her retirement as Director-General, she was appointed
Corporate Advisor (Education) Land and General Berhad. She is also a Board
member of Lang Education Sdn Bhd, a Distinguished 1515 Fellow and the Chairman
of the Management Board of the International Institute of Educational Planning
UNESCO, Paris.
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DATUK DR. RAJ ABDUL KARIM

Datuk Dr Raj Abdul Karim is currently the Regicnal Director of the International Planned
Parenthood Federation, East and South East Asia and Oceania Region, a position she
held since October 1999. From 1982 till then, she was the Director-General of the
National Population and Family Development Board, Malaysla and prior to this she was
the Director of the Public Health Institute, Ministry of Health. She is the Vice President of
Malaysian Council for Child Welfare (MKKM) and Advisor to the Malaysian Association of
Maternal and Neonatal Health (MAMANEH) and an EXCO Member of Pan Pacific and - —
South East Asia Women's Association (PPSEAWA). She has served as a consultant and ‘ o
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temporary advisor in several WHO, UNFPA, UNICEF and UNESCAP Committees and
meetings and was a member of the WHO Expert Committee on Maternal and Child Health
in the 1980's and 1990's. She was the Chair of the UN Commission on Population and
Development from March 1998 to 1999 and Vice Chair from March 1997 to 1998.

DATO’ DR. ABDUL MONIR YAACOB

Dato' Dr Abdul Monir is currently the Director-General of Institute of Islamic
Understanding Malaysia (IKIM). He attended Islamic religious schools including Kolej
Islam Malaya before continuing his education at the prestigious University al-Azhar in
| . Cairo, Egypl. He then took up law at the Universiti of London where he earned a
Ay o — Diploma in Law and a Master of Philosophy in Law. He joined Universiti Kebangsaan
' Malaysia as lecturer in the Faculty of Islamic Studies and later served the Faculty of
Law. He received his doctorate from the International Islamic University Malaysia in
1881,

DATO' K. C. VOHRAH

Dato' K. C. Vohrah was admitted to the Bar in 1964 and after a short spell in practice,
he joined the Judicial and Legal Service of Malaysia. He served variously as
Magistrate, President of the Sessions Court and Deputy Public Prosecutor. He
became Legal Advisor to the Royal Customs and Excise Department and then Legal
Advisor to the Ministry of Primary Industries. Later he served as the Treasury Solicitor,
Ministry of Finance and subsequently became Federal Head of Advisory Division,
AG's Chambers. For a short while there he was Acting Parliamentary Draftsman. He
was appointed as High Court Judge in 1986 He was appointed a Commissioner in
August 2002 shortly after his retirement as Court of Appeal Judge. He is presently a
Consultant with a legal firm.
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DATO' RANITA MOHD. HUSSEIN

Dato” Ranita, an LLB {Hons) graduate of the University of Singapore, entered the
Judicial and Legal Service of Malaysia in 1989 where she held several senior posts
including Head, Advisory and Intermational Division in the AG's Chambers and Chief
Parllamentary Draflsman. She lefl the service and joined the Central Bank of
Malaysia as advisor (now redesignated as Assistant Governor) until 1994, She then
served as Judicial Commissioner of the High Court until 1995 after which she joined
the legal firm of Skrine and Co, Advocates and Solicitors as Partner until 1999.
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CHAPTER 1

CHALLENGES AND DIRECTION

MEW APPOINTMENTS

The year 2002 saw the appointment of Tan Sri Abu
Talib Othman as Chairman of SUHAKAM along with
six new Commissioners and the reappointment of
seven Commissioners for a two-year term. Tan Sni
Harun Mahmud Hashim was reelected as Vice
Chairman. Naturally, a period of adjustment
followed the changeover in members of the
Commission in April, but the continuity provided by
reappointed members enabled work to proceed
with little disruption.

On 31 October 2002, Tan Sri Lee Lam Thye
resigned citing time constraints due to heavy
commitments in the many organisations that he
served in. SUHAKAM would like to record its
deepest appreciation to former Chairman Tan Sri
Date’ Musa Hitam and outgoing Commissioners
Tan Sri Dato’ Hj Annuar Zainal Abidin, Dato’
Mahadev Shanker, Dato' Dr Salleh Mohd Nor, Puan
Mehrun Siraj, and Tan Sri Lee Lam Thye for their
active contribution to the deliberations and activities
of SUHAKAM and their untiring effort in getting
SUHAKAM off the ground in its inaugural two years,

Mow in its third year of existence, SUHAKAM
continues to face challenges in performing its role
as a national human rights institution, the function
of which is to protect and promote human rights in
Malaysia.

100-DAY BOYCOTT BY
NON - GOVERNMENTAL
ORGANISATIONS (NGOs)

The newly reconstituted Commission got off on a
contentious start when a coalition of 32 NGOs
organised a period of “disengagement” with
SUHAKAM for 100 days. The boycott was held
purportedly to protest the Government's poor
response to SUHAKAM's recommendations.

SUHAKAM regrets this course of action as the
Commission has always been cooperative in
forging dialogues and partnerships with NGOs.
From the start, SUHAKAM recognised the
fundamental role of NGOs in assisting national
human rights institutions and consequently,
adopted an open-door policy that welcomes any
initiatives, requests for meetings, dialogues and
complaints from NGOs. SUHAKAM feels that any
disaffection by any group could be dealt with more
productively through constructive engagement
rather than a boycott.

At the request of the NGOs, a meeting was held on
20 August 2002 at the end of the 100-day boycott.
The meeting promoted better understanding
between the NGOs and the new Commission and it
was agreed that both sides would work closely
together for the mutual objective of promoting and
protecting human rights in Malaysia.

SLOW GOVERNMENT RESPONSE
TO KEY REPORTS AND
RECOMMENDATIONS

As SUHAKAM continues into its third year, a major
challenge that remains unresolved is the slow
Government response to SUHAKAM reports on
major issues that touch on fundamental liberties.
This includes SUHAKAM's Kesas Highway Inquiry
report that was submitted to the Government on
2 April 2001, the Freedom of Assembly report that
was submitted on 24 July 2002 and the National
Human Rights Plan of Action submitted on
25 February 2002. In September, the Government
announced the setting up of an inter-agency task
force to study the Kesas Highway report but as of
31 December 2002, SUHAKAM has yet to receive
any feedback from the Government on the
recommendations made.
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human rights principles to the people in rural areas.
(Appendix ). The response has been heartening as
participants spoke freely on their areas of concern
including on their rights to land, education, health
and documents of identity.

A two-day workshop on human rights for senior
police officers in Kuala Lumpur brought together 88
top ranking personnel to a dialogue and training on
human rights issues of particular relevance to the
work of the Police, including the right to a fair
criminal process and remedies for human rights
violations.

Since the establishment of SUHAKAM, much
attention was focused on civil and political rights
which received the glare of the media spotlight
because of several high profile cases. A significant
number of complaints lodged with SUHAKAM relate
to detention without trial and the plight of those
detained under the Internal Security Act 1960 (ISA).
As the views and opinions of various sectors on this
issue have been widely publicised, SUHAKAM
undertook to hold an open inquiry into conditions of
detention under the ISA. The findings and
recommendations of the Inquiry have been
submitted to the Government. The long awaited
review of the 1SA was also undertaken in 2002 and
subsequently submilted to the Goverment.

In 2002, too, SUHAKAM intensified its visitation
function. Commissioners made 24 visits to prisons,
police lockups, drug rehabilitation centres,
immigration detention centras, juvenile and welfare
homes and mental hospitals. Most of these visits
were made on SUHAKAM's initiative, others as a
result of complaints from the public or family

members of those detained. The reports and
findings of these visits were submitted to the
relevant authorities for their action. On a positive
note, SUHAKAM was informed by Police officials
that RM20 million had been allocated to the Police
to improve the conditions of several lockups and a
nationwide study would be conducted to evaluate
the state of police lockups in the country.

SUHAKAM organised a forum on "Human Rights
Post September 11" to mark World Human Rights
Day. The panellists were SUHAKAM chairman Tan
Sri Abu Talib Othman, ISIS Malaysia Director-
General Dato' Mohamad Jawhar Hassan and
International Movement for a JUST World
{(Malaysia) President Dr Chandra Muzaffar. Since
the September 11 attack, Governments around the
world have enacted laws, such as the USA
PATRIOT Act 2001 and the Anti-terrorism Act 2001
in Canada, containing provisions that appear to
infringe human rights principles. There is still much
debate today as to where the balance lies between
protection of the fundamental liberties of citizens
and the responsibility of the State to maintain
national security.

SUHAKAM recognises that while its high-profile
work to date has focused on civil and political rights,
emphasis should also be given to economic, social
and cultural rights. With the setting up of the
Economic, Social and Cultural Rights Working
Group, SUHAKAM activities that concern the "non-
political” aspect of human rights will be intensified.
It is hoped that the media will give emphasis on this
part of SUHAKAM's function as well as its handling
of civil and political rights issues.
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CHAPTER 2

THE STATE OF HUMAN RIGHTS

The effects of September 11 and the war against
terrorism pose a particular challenge to human
rights defenders. As Governments in many parts of
the world engage in the war against terrorism, the
delicate balance between national security and
fundamental liberties has been recalibrated in
favour of national security. As a rasult, human rights
standards in many countries have become
collateral damage in the larger war against
terrorism.

DETENTION WITHOUT TRIAL

In Malaysia, the number of those detained under
the ISA in 2002 increased from 78 the previous year
to 112 by 28 November. According to official figures
released by the Kamunting Detention Centre, 35 of
these are alleged members of Jemaah Islamiah
(eight are foreign nationals) and 19 are alleged
members of Kumpulan Militan Malaysia (one is a
foreign national). Fifteen Al-Maaunah members
remain under detention and four others (two are
foreign nationals) are detained under the category
of “international terrorists organisation”. This brings
to a total of 73 persons being detained for alleged
militant activities that threaten national security.

The 39 others detained in Kamunting include 18
(seven are foreign nationals) for allegedly
belonging to a human trafficking syndicate, eight for
counterfeiting coins, six Reformasi activists, six for
falsifying documents, and one belonging to the Free
Aceh Movement.

In its report on the Review of the ISA, SUHAKAM
takes the position that the authorities should not
use the |SA to detain without trial those persons
whose alleged acts fall under ordinary criminal law.
They should have been arrested and detained
using mainstream provisions of the Criminal
Procedure Code and charged in a court of law.

' [2002] £ CLJ 300

Since SUHAKAM's establishment in April 2000, it
has received numerous complaints on alleged
abuses of human rights under the ISA. SUHAKAM
has always taken a principled stand that detention
without trial constitutes a violation of human rights.
In 2002, SUHAKAM conducted two major activities
on the ISA, a Public Inguiry into Conditions of
Detention under the 1SA and a Review of the I1SA.
{See Chapter 3: Issues in Focus.)

SUHAKAM urges the Government to deliberate on
the findings of the two reports and consider the
adoption of the recommendations made to uphold
its commitment to promoting and protecting human
rights in Malaysia.

JUDICIAL INDEPENDENCE

SUHAKAM welcomes the landmark decision made
by the Federal Court in September which clarified
the law on judicial review under the ISA. SUHAKAM
takes the view that judicial review of the grounds of
arrest and detention is a fundamental safeguard to
check against arbitrary detention. The Federal
Court in a habeas corpus application of five
Reformasi activists, declared their 60-day detention
by the Police under section 73 of the ISA as
unlawful [Mohamad Ezam Mohd Noor v Ketua Polis
MNegara & Other Appeals’]. The Court decided that
while it recognises the Government, as the body
responsible for national security, should be the sole
judge of what national security requires, it
nevertheless will examine whether the Police
decision to arrest and detain is in fact based on
national security considerations.

In this case, the Federal Court ruled that it would be
wrong for the Police to exercise its power for a
collateral or ulterior purpose, other than for the
avowed purpose of the arrest. This decision serves
as a firm reminder to the Police to exercise greater
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vigilance in following proper procedure In
accordance with the rule of law when using its
powers of arrest and detention.

The Court decision however did not directly benefit
the Reformasi activists as they were already
detained for two vyears by order of the Home
Minister under section 8 of the ISA and the matter
of detention by such orders was not before the
Court. SUHAKAM issued a press statement
{Appendix Il) calling on the Home Minister to
review the detention orders of the Reformasi
activists as the Minister's executive detention under
section 8 was made based on the flawed grounds
of detention under section 73. The Home Minister,
however, said that the detainees would not be
released as the Reforrmasi activists were detained
based on valid national security concerns.

SUHAKAM is also concerned that in a similar case
in the Shah Alam High Court, the ISA detainee was
rearrested immediately after his release from
Kamunting following the Court's decision that his
detention was unlawful [Masharuddin Bin Nasir v
Kerajaan Malaysia & 2 Ors® (No.2)].

In its review of the ISA, SUHAKAM has
recommended that habeas corpus applications
must be disposed off speedily and that time limits
be set for the exchange of affidavits. If not, a
successful habeas corpus application against the
initial 60-day period under police detention remains
a moot victory when that person has already been
detained under executive order. Justice delayed in
this case constitutes a violation of a person’s right
to liberty.

DEATHS IN POLICE DETENTION

The year 2002 also saw a new area of complaints
being submitted to SUHAKAM - deaths in police
custody. It was reported in Parliament that up to
September 2002, 18 people had died while in police
custody, compared to 10 in 2001 and six in 2000.

SUHAKAM views with concern the allegations of
police brutality and negligence in the complaints
received, In one case, a detainee died in a police
lockup after allegedly being assaulted by nine

#2003] 1 CLJ 353

inmates. This raises the issue of lack of security in
police lockups and police action against persons
while in their custody.

Investigating these complaints, SUHAKAM visited
the police lockups concerned, interviewed
policemen, visited hospitals where victims were
taken and were briefed by doctors. In two cases,
the Attormey General ordered that a coroner's
inquest be held. SUHAKAM attended these
hearings that continued into 2003.

In response to the many complaints received on
alleged police abuse, SUHAKAM held a number of
dialogue sessions with senior police officers on
issues such as death in police custody, police
discipline, police inaction, and lockup conditions
and rules. As a result, the police sel up a Human
Rights Desk in the Criminal Investigation
Department. SUHAKAM welcomes this move and it
hopes that this would sensitise the Police to human
rights principles and further improve cooperation
between the Police and SUHAKAM,

CONSECUTIVE REMAND ORDERS

The letters of complaint against the Police once
again brought to SUHAKAM's attention that
detainees were apparently being held in remand for
well over the maximum 14 days allowed under the
law. It was alleged that the Police circumvented the
law by remanding the detainee in different police
lockups in different jurisdictions, purportedly to
assist investigations in alleged criminal acts
committed in the different localities. In one case, a
detainee was consecutively remanded for a total of
77 days in police lockups in Kuala Lumpur,
Kuantan, Temerioh, Rawang, Ipoh, Kajang and
Putrajaya. The detainee died in Putrajaya Hospital
where he had been admitted for medical treatment
while still under police custody.

SUHAKAM is concerned with this practice which
appears colourable. In its report on the Rights of
Remand Prisoners in 2001, SUHAKAM
recommended that magistrates should inquire
when the person was first arrested and whether he
has been moved from one district to another and



more importantly how long he has already been in
custody. SUHAKAM also recommended that
magistrates during remand hearings, inquire about
the welfare of the arrested person to ensure that no
abuse has taken place.

Sharing this concern, the Judiciary had requested
SUHAKAM's help in drawing to its attention
instances of such consecutive remand orders being
issued to enable it to conduct further investigation.
SUHAKAM has asked for the cooperation of the Bar
Council for the Commission to investigate with a
view to advising relevant authorities as to whether
there has been a breach of the law or of human
rights principles.

FREEDOM OF ASSEMBLY

In 2001, SUHAKAM submitted its report on

Freedom of Assembly that called for changes in the
law and procedure to enable Malaysian citizens to
enjoy their right to peaceful assembly, and yet at the
same time preserve national security and public
order.

SUHAKAM regrets that the Government has not
deemed it important to consider and adopt any of
the recommeandations made in the report and that
the blanket ban imposed in July 2001 on political
“~eramahs"” held in open spaces remain in place.
(Appendix Il).

SUHAKAM reiterates the recommendations it made
in the “Freedom of Assembly” report and urges the
Government to allow peaceful assemblies in closed
premises as a general rule and to identify public
places to facilitate the holding of upen assemblies.
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CHAPTER 3

ISSUES IN FOCUS







The I1SA is arguably the most controversial piece of
domestic legislation in terms of human rights.
SUHAKAM completed its review of the ISA at the
end of 2002, This summary highlights the more
significant  findings and recommendations
contained in SUHAKAM's report on the ISA.

In 1948, an Emergency was proclaimed
throughout Peninsula Malaysia because of the
declared policy of the Communist Party of Malaya
(CPM) to wrest political power through armed
struggle. Twelve years later, the Government
announced its intention to declare the Emergeancy
at an end on 31 July 1960.

In the same year, a Bill titled “an Act to provide for
the internal security of the Federation, preventive
detention, the prevention of subversion, the
suppression of organised violence against persons
and property in specified areas of the Federation
and for matters incidental thereto” was moved in
Parliament. The ISA became law in West Malaysia
on 1 August 1960 and East Malaysia on
16 September 1963.

It iz clear from the Parliamentary Debates of 21 and
22 June 1960 that the ISA was enacted to combat
the Communist terrorist threat. However, despite
the fact that in 1989 the CPM officially renounced its
policy of armed struggle in Malaysia and signed a
pact to that effect with the Government, the ISA
continues to be in force today, and it is generally
acknowledged that the application and proposed

application of the ISA have not been restricted
solely to containing the Communist insurgency.

The preamble to the ISA contemplates the use of
the provisions of the legislation only in
circumstances where there is a present and
imminent danger that a substantial body of persons
both inside and outside of Malaysia is seeking to
overthrow the lawful Government of Malaysia
through unlawful means, which must inciude
instilling fear amongst a substantial number of
citizens because they resort to organised violence
against persons and property. The ISA should not
be used in cases where the commission of such
offences can be dealt with under ordinary criminal
law using ordinary criminal procedures.

The exceptional nature of the ISA is in fact
highlighted in the Malaysian Federal Constitution
itself. Unlike any other ordinary law in Malaysia, the
Constitution expressly provides for certain
additional conditions that must be met before a
piece of legislation such as the 15A, may be
enacted. These conditions are primarily provided
for under Article 149 of the Constitution.

The concerns in relation to the ISA from the human
rights perspective may be divided Info two
categories: First, there is concern in relation to the
provisions of the I1SA. It is alleged that they infringe
the principles of human rights. Second, there is
concern in relation to the application of the
provisions of the ISA. It is alleged that under the
ISA, citizens and non-citizens alike have Deen
subjected to arbitrary detention and inhuman and
degrading treatment whilst in detention.
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if the presiding Judge decides that
the disclosure of the piece of
evidence does in fact go against
national interest, the evidence
need not be disclosed in Court;

if the presiding Judge decides that
the disclosure of the piece of
avidence does not in fact go
against national interest, the
evidence must be disclosed in
Court.
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SUHAKAM's review of the ISA was made pursuant
to section 4(1)(b) of the Human Rights Commission
of Malaysia Act 1999 which provides that one of the
functions of SUHAKAM is to "advise and assist the
Government In formulating legislation and
administrative directives and procedures and
recommend the necessary measures to be taken".
SUHAKAM hopes that recommendations made in
the report will be considered by the relevant
authorities with a view to adopting them.



(i) PUBLIC INQUIRY INTO CONDITIONS OF DETENTION

UNDER THE ISA

SUHAKAM has received numerous complaints and
memorandums that allege persons detained under
the 1SA were subjected to ill-treatment that violated
their human rights while under detention. These
complaints were made by individuals, organisations
from within the country and abroad as well as family
members of the detainees. Among the issues
raised included allegations of torture, cruel,
inhuman and degrading treatment, inadequate
access to food and medical treatment, denial of the
right to legal representation and the right to appear
hefore a magistrate within 24 hours to challenge the
legitimacy of the detention. Last year, the situation
reached a critical point when six of the detainees at
the Kamunting Detention Centre embarked on a
‘hunger strike' to protest their detention under the
ISA. (Appendix IV).

In response to a memorandum submitted by the
Gerakan Mansuhkan 1SA (GMI) and concerned
about the health and general well-being of the
detainees undertaking the ‘hunger strike’,
SUHAKAM conducted a Public Inguiry under
saction 12 of the Human Rights Commission of
Malaysia Act 1999 to enquire into the conditions of
detention under the I1SA. The Inquiry Panel, led by
SUHAKAM Vice Chairman Tan Sri Harun Mahmud
Hashim, also comprised Commissioners Professor
Data' Hamdan Mohd Adnan and Dato’ Asiah Abu
Samah and assisted by officers from the
Secretariat. (Appendix V).

The Inquiry was held in three phases and was
carried out over a two-month period with
testimonies heard from 16 detainees and one
former detainee. The first phase of the Inguiry
began at the Kamunting Prison Sports Hall in
Taiping from 18 to 19 June 2002 where the
SUHAKAM Inquiry Panel also heard testimonies
from a medical officer, the Director of the
Kamunting Detention Centre and three police
officers. The second phase of the Inguiry (on 20
June 2002) was held in the Kamunting Detention
Centre to enable members of the Inquiry Panel to
assess the living conditions of the detainees and
their treatment while under detention. The third

phase of the Inguiry was held at the SUHAKAM
office in Kuala Lumpur on 5 August 2002 with police
officers testifying on the rules of procedures of
arrest and interrogation of detainees under section
73 of the I1SA.

The 16 detainees, including alleged operatives of
Kumpulan Militan Malaysia (KMM), Al-Maaunah,
Jemaah Islamiah, Free Acheh Movement (GAM),
and Minsu, volunteered to testify before the Inquiry
Panel. However, only one member from the
Reformasi Group, an ex-detainea, came forward to
testify directly as the others chose to testify through
their lawyers, Although the scope of SUHAKAM's
Public Inquiry was confined to “conditions of
detention” under the |SA, the Panel also allowed
detainees to express their views with regard to
reasons for their arrest and detention.

A majority of the complaints on the 1SA ranged from
dissatisfaction and opposition to the existence of
this law as well as allegations that ISA detainees
were subjected to mental abuse. There were also
allegations that delainees were at risk of physical
abuse from police officers or security guards
assigned to keep watch during the interrogations
procedure in the lockup or place of detention.
Issues of concern include detainees being forced to
“cooperate” with authorities through tactics such as
delaying medical treatment to sick detainees;
avoiding giving a firm commitment to family
members when they officially request to meet with
the detainees; and ohstructing the detainees from
meeting or obtaining the services of their lawyers.

The Inquiry focused on the following:-

(i) Section 73 of the ISA that allows for a
person to be detained for 60 days for the
purpose of investigations; and

(i) Section 8 of the ISA that allows for the
Minister to issue a detention order for a
period not exceeding two years, with the
aim of separating the detainees from the
rest of the community.
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Although the Panel of Inguiry did not find any
serious physical or psychological maltreatment of
the detainees as a whole, there were incidences of
violation of basic human rights as summarised
below:

1. CONDITIONS OF DETENTION
UNDER SECTION 73 OF THE ISA

A. TREATMENT DURING THE 60-DAY
DETENTION PERIOD

The detainees claimed that during interrogations,
the questions posed tended to revolve around
political inclinations and activities of members of
opposition political parties, instead of activities
relating to threats to national security as alleged in
the warrant of arrest.

There were also allegations made by former and
present ISA detainees on the ill-treatment meted
out during the first 60 days of detention such as:

(i) Being slapped up to five times while in
police custody because the interrogating
officers did not believe the answers;

(i) A female detainee being forced on two
occasions to strip off her clothes by junior
male police officers at the lockup;

(iii) An alleged operative of Jemaah Islamiah
being stripped and insulted by Special
Branch officers during interrogations at the
Police Remand Centra;

(iv) Psychological intimidation during interrogations,
for example the police threat to send a
detainee’s wife and children to welfare homes if
he did not cooperate; and

(v) Interrogations at night, particularly during
the first three weeks of detention and, in
the case of one detainee at least twice a
week.

In the light of the testimonies received, the Inguiry
Panel did not find sufficient evidence to justify a
finding of torture. However, there appears to be
evidence of cruel, inhuman or degrading treatment

*Unibed Mations Rossluton GE30 (O] 31 July 1957 and 2076 (LA 13 May 1977,

of some of the detainees such as slapping, forced
stripping for non-medical purposes, intimidation and
night interrogations.

RECOMMENDATIONS

(i} The police should take every care to ensure
that the right to liberty, as enshrined in the
Constitution and the UDHR, is not violated:

(i) Detention under the ISA should be for
reasons related to involvement in activities
prejudicial to national security;

(iii) All allegations of ‘cruel, inhuman or
degrading treatment or punishment' should
be investigated and disciplinary action
should be taken against the officers
involved: and

(iv} Training should be provided to all law
enforcement personnel to raise awareness
on their obligation to refrain from torture,
cruel, inhuman or degrading treatment or
punishment,

8. LIVING CONDITIONS

Several detainees testified about the lack of
amenities during the first 80 days of detention,
particularly in the lockups, as they were made to
sleep on dirty sheets without mattresses or pillows.
Another prisoner testified that he was unable to see
whether it was night or day. This is contrary to
provisions of the Lockup Rules 1953 and the
Standard Minimum Rules for the Treatment of
Prisoners (SMR),* applicable to persons arrested or
detained without charge. These provisions include
guidelines to ensure that all accommodation
provided for the use of prisoners, and in particular
sleeping accommodation, should meet health
standards. Places where prisoners are required to
live or work should also have windows large
enough to enable the prisoners to read or work by
natural light.

RECOMMENDATIONS
(i) Adequate steps should be taken to ensure

that the detainees are provided with
sufficient and clean bedding;



(i) Adequate ventilation and access fo
windows should be provided to enable
detainees to have adequate awareness of
their surroundings; and

(iii) Adequate funds should be provided to the
Police to increase the number of cells in
larger lockups of police stations that are
frequently overcrowded.

C. ACCESS TO FAMILY MEMBERS

A number of detainees have complained about not
being able to have access to their families within the
first two weeks of detention. They claimed that even
if such visits were allowed, a police officer will be
stationed in the visiting room, within “sight and
hearing” of the detainees and their families. The
Police explained that access to the outside world
was withheld to prevent the detainees from passing
information to members of their organizations
through their families. This was also the reason why
an officer was stationed within “sight and hearing”
during family visits as allowed under Rule 22(8) of
the Lockup Rules 1953.

RECOMMENDATIONS

(i) Family members of detainees should be
informed of the arrest of detainees within
24 hours of the arrest and that they should
not be required to wait for two weeks before
gaining access to their families;

(i) Stationing an officer within "sight and
hearing” during visits by relatives is
incompatible with Article 12 of the UDHR;
and

(i) Rule 22(8) of the Lockup Rules 1853
should be reviewed with a view towards
making amendments in line with the right to
privacy.

D. ACCESS TO LEGAL COUNSEL AND
A MAGISTRATE WITHIN 24 HOURS

The Inquiry Panel was informed that ISA detainees
were not allowed to consult with lawyers or to
exercise their right to appear before a magistrate
within 24 hours, until an order of detention had been

sarved to authorise their detention under section 8
of the ISA. Some detainees were not even aware
of their right to legal representation and the right to
appear before a magistrate within 24 hours. These
are fundamental liberties explicitly protected under
Article 5(3) and (4) of the Constitution. The right to
seek legal representation is further guaranteed by
Rule 23 of the Lockup Rules 1953, which allows
detaineas to be visited by lawyers and any
representatives elected by the lawyers of the
detainee in order to enable the detainee to prepare
his plea or defence.

RECOMMENDATIONS

() There is no legitimate justification for denying
detainees their Constitutional rights to legal
representation and to appear before a
magistrate;

(il The detainee should be produced before a
magistrate within 24 hours of arrest in
accordance with Article 5 of the Constitution;,
and

(iii) The detainee should be allowed access to
counsel during the appearance before the
magistrate and be supplied with a copy of the
grounds of arrest.

2. CONDITIONS OF DETENTION
UNDER SECTION 8 OF THE ISA

Under section 8(1) of the ISA, the Minister of Home
Affairs may authorise any person to be detained for
a period not exceeding two years if the Minister is
satisfied that it is necessary for national security.
The sentence may be commuted to a shorter period
on the recommendation of the Advisory Board to
the Yang Di-Pertuan Agong. Detainees under
section 8 of the I1SA are held at the Kamunting
Detention Centre in Taiping, Perak. At the time of
the Inquiry, a total of 112 persons were detained at
the Kamunting Detention Centre.
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A. OPPORTUNITY FOR SELF-IMPROVEMENT

The detainees complained of not being given the
opportunity to acquire new skills or any challenging
pursuit for the purpose of self-improvement. As an
example, they complained the religious instruction
received from the ustaz sent to Kamunting was not
up to the academic level of the detainees many of
whom have attained a high level of Islamic
education. Under Rule 95 of the SMR activities for
the stimulation of the minds of detainees may be
considered insofar as they are not in the form of
reeducation or rehabilitation. This does not impute
a finding of guilt on the part of the detaines.
However, the Inguiry Panel finds that facilities
currently available to ISA detainees to enable them
to spend their time in a constructive and beneficial
manner are inadequate.

RECOMMENDATIONS

(i) Unless justified, detention under section 8
should not exceed more than two years,
and greater use should be made to effect
their early release where possible;

{ii} Detainees should be given the opportunity
to develop themselves by acquiring new
skills and knowledge, to assist their reentry
into society;

(iiiy The wstaz sent to Kamunting to lecture to
the detainees should be of adequate
standard to ensure that the detainees are
able to benefit from such lectures; and

(iv) Detainees profassing religions other than
Islam should be allowed to receive
religious instruction about their own faith.

B. FINANCIAL RAMIFICATIONS

A number of detainees spoke to the Inquiry Panel
about the severe financial hardship caused by their
detention under section 8. Since many of them are
the sole breadwinners of the family, the loss of
family income caused much hardship for some
whose families had been evicted from their homes
because they could not pay the rent. As detainees
are not convicted criminals, working to earn an
income would not only help to overcome their
financial hardships but also enable them to spend

their two-year detention in a more productive
mannear,

RECOMMENDATIONS

(iy The detainees should be given the right to
work in exchange for remuneration and
unspent earnings be absorbed into a
savings scheme for the detainee's benefit
upon reentry into society or for their
families.

C. LIVING CONDITIONS IN THE DETENTION
BLOCKS

During the visit by the Inguiry Panel, the physical
condition in the detention blocks were satisfactory
and met the basic minimum reguirements for
ensuring the well-being of detainees. There were
not many complaints by detainees about living
conditions except for allegations of a contaminated
water supply but this matter was already taken care
of by the time of the Inquiry. At the time of visitation,
the detainees appeared to be in relatively high
spirits as they were watching the World Cup football
matches on television.

RECOMMENDATIONS

() Although the detention blocks are
equipped with sufficient facilities to create a
satisfactory living environment, the blocks
are worn out and should be replaced or
rebuilt; and

(i) The authorities at Kamunting should take
immediate steps to correct existing
problems with the drainage system.

D. FOOD

A number of detainees who testified complained
that the chicken rations allocated to them were
insufficient to meet their needs as the portions of
chicken were too small, and that chicken was not
served often enough. The detainees were also
dissatisfied that they were not allowed to consume
food brought by their families during visits. The
authorities have agreed to look into food rations as
a whole.



E. MEDICAL TREATMENI

The Inquiry Panel also heard complaints about the
medical and dental care made available to
detainees and their dissatisfaction with the absence
of a doctor or dentist in the detention camp. The
camp Medical Officer explained that detainees
would be sent to the hospital for medical check-ups
while specialist doctors were available for other
forms of treatment. A denlist also visits the
detention centre every two weeks. As such, the
Inquiry Panel finds that the detainees are being
given adequate medical attention to fulfill their
needs but recommends that the Medical Officer
explain to the detainees the type of medication and
the effects of the medication being given to them.

F. FAMILY VISITS

The Inguiry Panel heard a number of complaints
relating to family visits, especially with the pain of
having to be separated from their families by a wire
meash. Although the wire mesh was meant to
prevent papers from being passed to and fro, it
proves a barrier to any physical contact between
the detainee and family. One detainee resented the
fact that his children had to see him from behind a
wire mesh as it made him feel like a criminal. The
detainees are unhappy that they were only allowed
to see their families once a week, for no longer than
45 minutes, despite having traveled great distances
to come to Kamunting. The Inguiry Panel finds that

detainees should be allowed to spend more time
with their families during visits as detainees were
not convicted criminals and should not be treated
as such.

RECOMMENDATIONS

(i) The Government should review Rule 81 of
the Internal Security (Detained Persons)
Rules 1960, to enable the detainees to
spend more time with their families;

(i) The detainees should not be physically
separated from their families; and

(i) The detainees' right to privacy should be
upheld and they should be provided with a
privale meeting room for family visits, and
it is not necessary for a prison official to be
present in the same room.

CONCLUSION

The completed report on the Public Inquiry Into
Conditions of Detention Under the ISA has been
sent to the Home Affairs Ministry and the Foreign
Affairs Ministry on 12 November 2002 for follow-up
action. Up to the writing of this raport, SUHAKAM
has not received any response from either of the
Ministries. The report will be released to the public
in early 2003.
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(i) VISITATIONS TO DETENTION CENTRES, WELFARE

HOMES AND HOSPITALS

In 2002, Members of SUHAKAM, through its
Complaints and Inguiries Working Group (CIWG)
visited a number of detention centres,’® welfare
homes and hospitals. During these visits,
SUHAKAM Commissioners received the fullest of
cooperation from all relevant authorities thereby
indicating an increase in the level of awareness of
human rights issues amongst them. A summary of
SUHAKAM's findings and recommendations
pertaining to these visits are as follows;

1. DETENTION CENTRES

In 2002, in line with its power under section 4(2)(d)
of the Human Rights Commission of Malaysia Act
1999, Members of SUHAKAM visited 24 different
detention centres. These visits were made either on
SUHAKAM's own initiative or in response to
complaints lodged with it. The main objective of
these visits is to determine whether the conditions
in such places of detention comply with the
provisions of the relevant domestic rules and
regulations governing the relevant places of
detention and also the relevant international human
rights instruments governing the rights of
detainees. The relevant domestic rules and
regulations include the Lockup Rules 1953 (which
governs police lockups) and the Prisons
Regulations (which governs the prisons) whilst the
relevant international instrument include the SMR,

NO. DATE POLICE LOCKUP VISITED

1. 10.4.2002 Lockup at the Ampang Police Station

2 9.7.2002 Remand Prisoners' Ward at Putrajaya Hospital

3 27.8.2002 Lockup at the Brickfields Police Station

4 29.8.2002 Lockup at the Putrajaya Police Station

5. 21.11.2002 Lockup at the Klang Police Station

G 20.12.2002 Lockup at the Karamunsing Police Station, Kota Kinabalu
7 23.12.2002 Lockup at the Kota Kinabalu Police Station

8 24.12.2002

Women's Lockup at the Tanjung Aru Police Station, Kota Kinabalu.

In addition to the main objective, the visit to the
relevant place of detention is made in order to verify
specific allegations of infringements of human
rights relating to the place of detention visited.

A. POLICE LOCKUPS

In 2002, SUHAKAM visited a number of police
lockups as a result of increasing concerns over the
deaths of detainees whilst they were under the
custody of the Police.

During these visits, Members of SUHAKAM found
that overcrowding was a major problem in several
lockups. Further, the conditions of detention in
some police lockups did not in fact comply with
requirements of the Lockup Rules 1953 and the
SMR. For example, in some police lockups:

(i} male detainees were found to be dressed
only in their underwear. This is contrary to
Rule 17 of the SMR that requires that every
prisoner be allowed to wear his own
clothing or be provided with clothes
suitable for the climate and adeguate to
keep him in good health. In addition, such
clothing shall in no manner be degrading or
humiliating;

(i) detainees were not provided with blankets
and mattresses. This is contrary to Rule 13

TABLE 1: Police Lockups Visited

! Delention Centre include police kockups, temporary immigration centres or deports, rehablition cantres and prisons.



of the Lockup Rules 1953 that requires
avery prisoner to be supplied with bedding
which “shall be changed and washed as
often as may be necessary but never less
than once a month”; and

(i) some detainees were delained for a
prolonged period of time as a result of the
continuous use of section 117 of the
Criminal Procedure Code, culminating with
detention under the Emergency (Public
Order and Prevention of Crimes)
Ordinance 1969, where detainees are
locked up until the maximum of 60-days.

SUHAKAM recommends that:

(i) the Lockup Rules 1953 be strictly complied
with or be amended to comply with the
SMR and other international human rights
instruments relating to the rights of a
detainee.

(i) the immediate family of a detainee who Is
raceiving treatment in a hospital must be
immediately informed of his condition. This
will assist the hospital in obtaining more
information on the detainee's medical
history which in turn would expedite
treatment that is being provided to the
detainee, and

(iii) where a detainee is admitted to a hospital,
the family must be informed within 24
hours of his or her admission;

B. TEMPORARY IMMIGRATION DETENTION
CENTRE OR DEPOT

In 2002, SUHAKAM Commissioners visited four
temporary Immigration Detention Centres where
illegal immigrants were held prior to their

11.9.2002

IMMIGRATION DETENTION CENTRES VISITED
Pekan Nenas Ternp:::ra Immigration Denn Centre, Johor
Menggatal Temporary Immigration Detention Centre, Sabah
Sandakan Temporary Immigration Detention Centre, Sabah

Tawau Temporary Immigration Detention Centre, Sabah

deportation to their respective home countries. The
visits were made because of increasing concerns
pertaining to the conditions of detention of persons
detained in such centres as a result of the
augmented efforts of the relevant authorities to
reduce the number of illegal immigrants in
Malaysia.

During these visits, Members of SUHAKAM found
that, as with the police lockups, overcrowding was
a major problem in these centres. SUHAKAM
recommends that:

(i} the authorities should give more attention to
the problems of overcrowding. Overcrowding
results in detainees having to sleep on bare
floors, insufficient blankets for detainees, the
lack of proper clothing and oppressive heat
in the living quarters during hot weather.
Such conditions are contrary to provisions in
the SMR;

(i) the authorities should ensure that there is
sufficient space in the detention centres to
accommodate those arrested when
conducting. Operations to round up illegal
immigrants. The sudden influx of detainees
brought to the detention centres as a result of
such operations often cause undue hard-
ships; and

(iil) the Social Welfare Department should also
be kept informed of any operations to
round up illegal immigrants because often
during such operations there are children
and the aged who are also rounded up.
The welfare and safety of infants and
children detained along with their mothers
and the aged need to be looked into.

TABLE 2 : Immigration Detention Centres Visited
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C. REHABILITATION CENTRES

In 2002, SUHAKAM Commissioners visited two
rehabilitation centres. The visits wera made in order
to monitor the conditions of detention of detainees
who are detained under the Dangerous Drugs Act
(Special Preventive Measures) 1985 and the
Emergency (Public Order and Prevention of
Crimes) Ordinance 1969.

During these visits, Members of SUHAKAM found
that:

0

(if)

(iii)

at the time of the visits, there were 1,480
detainees at the Rehabilitation Centres in
Simpang Renggam whilst the Centre in
Muar, Johor held 117 detainees. The
detention of large numbers of detainees in
both these centres was unsatisfactory as it
lowers the level of effectiveness of the
rehabilitation programme administered in
these centres;

the Simpang Renggam Rehabilitation
Centre was overcrowded and not all
detainees were able to get the skills
training provided in the limited number of
workshops. Further, although the Muar
Rehabilitation Centre was smaller, the
number of detainees was still too large to
provide effective skills training; and

both centres were not able to
accommodate the increasing numbers of
detainees interested in vocational courses.
Thus, not all were given the opportunity to
gain exposure in carpentry, rattan weaving,
craftwork and tailoring.

SUHAKAM recommends that:

(i

|No,

DATE

more types of vocational skills should be
provided to interested detainees; and

10.8.2002
Renggam, Johor

(i)

the authorities intensify efforts to work
closely with the private sector to provide
adequate skills training for the detainees.

D. PRISONS

In 2002, Members of SUHAKAM visited three
prisons for various reasons,

(a)

()

EEHABIL_ITATIDN_ CENTRE VISITED _
Rehabilitation Centre of the Simpang Renggam Prisons Department in Simpang

Rehabilitation Centre of the Muar Prisons Department in Muar, Johor

MIRI DIVISIONAL PRISON, MIRI,
SARAWAK

Reason for visit

To follow-up on the condition of a prisoner,
Mr. Jalen @ Jalan ak Anton, who has been
imprisoned because he was convicted of
murder. Mr Jalen is 87 years old of age and
is suffering from an eye problem.

Finding

since SUHAKAM's earlier visit, he has
been well-trealed and given the
appropriate medical attention. SUHAKAM
is currently monitoring his condition and his
lawyer’s efforts to secure his release whilst
awaiting for his appeal to be heard in the
Court of Appeal.

SUNGAI BULOH PRISON, SELANGOR

Reason for visit

To follow up on the conditions of detention
of young prisoners whose ages are
between 18 to 21 years.

Findings
(i) At the time of the visit, there were
357 young prisoners under remand
and another 28 were serving out
their sentences;

(i) It is noted that conditions have
improved and there were no longer
any juveniles (below 18 years)
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~ PRISON VISITED
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1. 13.7.2002

Miri Divisional Prison, Miri, Sarawak

2. 18.11.2002 Sungai Buluh Prison, Selangor.
3. 22.12.2002 Kepayan Prison, Kota Kinabalu, Sabah

TABLE 4 : Prisons Visited

detained in the prison during a
second visit in November; and

(i) The most pressing problem
identified as a result of the visit was
the apparent lack of access to
counsel among young prisoners.

Recommendation
(i) The Prisons Department should
ensure that prisonears know of their
legal rights and are able to have
access to legal assistance from the
Legal Aid Bureau or the Legal Aid
Centre of the Bar Council.

2. WELFARE HOMES

In 2002, Members of SUHAKAM visited a number
of welfare homes. The visits were made in
response fo complaints and requests.

A. RUMAH SERI KENANGAN IN CHERAS,
KUALA LUMPUR

Rumah Seri Kenangan, Cheras is an old folks'
home. However, during its visit, Members of
SUHAKAM found that, due to court orders,
vagrants and beggars were also accommodated in
this old fulks' home. This resulted in an
unsatisfactory situation whereby the existing
facilities of the home were inevitably stretched and
caregivers had to split their attention between the
aged residents of the home and the vagrants and
beggars. A report on the situation was forwarded to
the ‘relevant authorities. As a result the vagrants
and beggars were transferred.

B. RUMAH KANAK-KANAK TENGKU BUDRIAH
IN CHERAS, KUALA LUMPUR

The visit to Rumah Kanak-Kanak Tengku Budriah
was made on 7 May 2002, The purpose of the visit

was to check on two Rohingya children who were
temporarily housed thare as their parents had been
detained by the authorities.

C. RUMAH EHSAN KUALA KUBU BAHRU

The visit to Rumah Ehsan Kuala Kubu Bahru was
made on 16 July 2002. This home is an institution
that cares for people who are chronically ill. Many of
its inhabitants were old although there were
younger patients who suffer from diseases such as
“Parkinson’s Disease". The visit was made to
observe the existing conditions of living at the
home. SUHAKAM found that the conditions of living
at the home may be improved in a number of ways.
It therefore recommends that:

(i) a larger share of the funds received by the
home be used for the welfare of the
patients:

(i) the Health Ministry, the Social Welfare
Department and the Selangor Religious
Affairs Department be more involved in the
management of the institution whereby it is
recommended that:

- the Health Ministry provide the patients
with better medical care;

- the Social Welfare Department provide
the patients with the adequate
counselling, mental and emotional
support; and

- the Religious Affairs Department
provide the patients with religious
guidance.

3. HOSPITALS

In 2002, Members of SUHAKAM visited two
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hospitals. The visits were made in response to
complaints and requests from concerned
individuals.

A. HOSPITAL PERMAI, TAMPOI, JOHOR

The visit to Hospital Permai Tampoi, Johor, a
psychiatic hospital which also houses forensic
patients was made on 11 July 2002. During its visit
to the hospital, SUHAKAM found that residents of
the hospital, who suffer discrimination and prejudice
by members of the society, were not given the
adequate specialised medical care and attention
they require. Also SUHAKAM recommends that
effort be made by the hospital and welfare
authorities to persuade families of the mentally ill to

care for them after they have successfully
undergone treatment at the hospital.

B. HOSPITAL BUKIT PADANG,
KOTA KINABALU, SABAH

The visit to Hospital Bukit Padang in Kota Kinabalu,
which is also a psychiatric hospital that houses
forensic cases, was made on 26 July 2002. During
its visit to the hospital, Members of SUHAKAM
found that, the hospital was overcrowded as the
mentally ill in Sabah were admitted to this one
hospital. There was a shortage of beds in the
hospital wards, thereby denying relevant individuals
who require hospitalisation from obtaining adequate
treatment.
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(1v) FREeDOM Of

Freedom of the media to exercise its role and
functions in society has been enshrined as a
fundamental human right by way of recognition for
the right to freedom of speech, expression and
opinion. In Malaysia, the right to freedom of speech
and expression is for all citizens and is guaranteed
by Article 10{1){a) of the Constitution. On the
international front, Article 19 of the UDHR proclaims
that “everyone has the right to freedom of opinion
and expression, which includes the right to hold
opinions without interference and to seek, receive
and Impart information and ideas through any
media, regardless of frontiers.”

However, in Malaysia, freedom of speech and
expression is not absolute and Article 10(2) and (4)
of the Federal Constitution, allows Parliament to
impose restrictions on this right. In addition, a
number of laws have restrictive effects on the
media, in particular the Printing Presses and
Publications Act 1984 (PPPA), the Official Secrets
Act 1972 (OSA) and the Sedition Act 1948 (SA).

Qver the years, SUHAKAM has received a number
of complaints and memorandums from aggrieved
individuals as well as groups who allege that their
right to freedom of expression had been violated.
Complaints include use of section BA (1) of the
PPPA against journalists for “malicious publication
of false news" as a means to intimidate. However,
the most frequently cited wviolation has been
allegations of unjust and unreasonable denial of
renewal of publishing permits. Such denials were
justified by provisions in the PPPA which only
validate licences granted for a maximum of 12
months or less and which disallows any right of
appeal or judicial review of any decision made by
the Minister in respect to the granting or renewal of
parmits.

Complaints were also received on restrictions to
freedom of the media imposed by the SA, the ISA
and the OSA. The use of contempt of court
procedures and the awarding of exorbitant
damages was also for actions brought against
journalists under the Defamation Act 1957 (DA)
were also alleged to have censorious effect on the

freedom of the prass. In order to address these alle-
gations, issues and the fears expressed by the var-
ious groups, SUHAKAM organised a Workshop on
"Freedom of the Media" on 1 August 2002. The
workshop brought together panellists from both
ends of the spectrum, namely, government officials,
senior editors and representatives from the inde-
pendent media. The panellists at the Workshop
were Datuk Chor Chee Heung, Deputy Minister of
Home Affairs, Senator Datuk Zainudin Maidin
Deputy Information Minister (then Parliamentary
Secretary of the Ministry), Professor Dr Mohd.
Safar Hashim from the Communications
Department of Universiti Kebangsaan Malaysia, Mr.
Steven Gan, the Editor of Malaysiakini and Encik
Ahmad Lutfi Othman, the spokesperson for the
Alternative Media Activists Group. Participants were
representatives from the Home Ministry, the
Altorney General's Chambers, the Police and the
media (both mainstream and alternative).

The basic premise of Dato’' Chor's presentation was
that while Malaysia respected freedom of the press,
restrictions on the exercise of this right were
necessary to ensure racial harmony and national
sacurity. He stated that national security concerns
have even compelled countries such as the United
States, United Kingdom, Australia and Italy to enact
laws that encompass restrictions on the Internet.
The Government, he added, had no plans to
impose restrictions on the Internet in Malaysia.

On a similar note, Datuk Zainudin Maidin felt that
irresponsible journalism has played a role in
aggravating some of the worst episodes in
Malaysian history, including the May 13, 1969 racial
riots and the Indonesian Confrontation. Press laws
were seen as necessary to protect national security
interests and, in his opinion, it was necessary to
broaden press regulations to encompass Internet
media. He also proposed that journalism be
transformed into a closed profession, like the legal
profession, whereby journalists should be required
to obtain a "Certificate of Journalism Practice’ and
be liable to disciplinary action for unethical
behaviour.
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(v) REVIEW OF THE HUMAN RIGHTS COMMISSION OF

MALAYSIAACT 1999

A review of the Human Rights Commission of
Malaysia Act 1999 (Act 597) was made with the aim
of increasing SUHAKAM's effectiveness, clarifying
ambiguous sections and bringing the provisions of
the Act in line with the Paris Principles.

The recommendations made in this report were
based mainly on the experiences of SUHAKAM and
members of the public who have had dealings with
SUHAKAM throughout its first two years of
operation. Guidance was also sought from the Paris
Principles, the United MNations Handbook on the
Establishment and Strengthening of National
Institutions for the Promotion and Protection of
Human Rights, relevant domestic legislation
including the founding legislation of other statutory
bodies and founding legislation of national human
rights institutions around the world.

This summary highlights the more significant
findings and recommendations contained in
SUHAKAM's Report on Act 597

1. INDEPENDENCE

A. APPOINTMENT AND REMOVAL OF
COMMISSIONERS

Fursuant to the present section 5(2) of the Act,
members of SUHAKAM are appointed by the Yang
di-Pertuan Agong, on the recommendation of the
Prime Minister.

The Paris Principles require that the appointment
procedure must ensure a pluralist representation of
social forces (or civilian society} involved in the
promotion and protection of human rights.

Therefore, in order to guarantee as far as possible
that Commissioners are appointed in a way that
ensures the independence and pluralism in the
composition of SUHAKAM and also to ensure
greater transparency and enhance the consultation
process in the appointment of Commissioners, it is
recommended that:

(i) provision be made to reflect that members of
the Commission will be appointed by the Yang
di-Pertuan Agong, on the recommendation of a
Committee consisting of the Prime Minister as
the Chairperson, the relevant Minister, the
leader of the Opposition in the House of
Representatives, the Chairman of SUHAKAM
and a representative of the NGO community;
and

(i) provision be made to reflect that this
Committee has the equivalent role in the
dismissal of a member of SUHAKAM.

8. TERM OF OFFICE

Presently, under section 5(4) of the Act, members of
SUHAKAM hold office for a period of two years and
are eligible for re-appointment.

SUHAKAM is of the opinion that this two-year term
of office should be extended for the following
reasons: First, since it takes time for new
Commissioners to fully understand their role and
play an effective part in the work of the
organisation, the longer period would enable
Commissioners to acquire the necessary human
rights experience to better guide the staff. Second,
a survey of the legislative provisions governing the
terms of appointment of commissioners of other
human rights commissions around the world show
that their terms of appointment fall between three
and seven years. A survey of the period of
appeointment of members of other commissions (or
similar statutory bodies) in Malaysia also shows
that their term of appointment may be for a period
of at least three years.

It is, therefore, recommended that the term of office
of Commissioners should ideally be for five years or
in the altermative, for a minimum period of three
years,



2. EFFECTIVENESS
A. POWERS OF VISITATION

Since its inception, SUHAKAM has, in accordance
with its powers under the law, made a number of
visits to several places of detention - police lockups,
prisons, Henry Gurney Schools and immigration
detention centres.

SUHAKAM has received co-operation from some
authorities, notably the Prisons Department.
However, some authorities do not allow or are
reluctant to allow SUHAKAM to visit places of
detention under their charge. Sometimes permis-
sion for a visit is only given after some delay. Such
delay denies impromptu visits which are necessary
to reveal actual conditions in a place of detention.

This was the case with SUHAKAM's visit to the
Semenyih Detention Centre for illegal immigrants. It
was noted that the whole place had been washed
just prior to the visit and SUHAKAM Commissioners
were unable to verify any fact with officers of the
Centre as they were away.

Another example was when SUHAKAM was not
allowed to visit 10 detainees who were held under
the ISA when it tried to do so in Aprl 2001,
Permission was given for SUHAKAM to visit and
interview the detainees only on 29 May 2001.

An example of when SUHAKAM was refused per-
mission altogether was when the Commissioners
wanted to observe remand proceedings in the
Kuala Lumpur Magistrates Court in order to verify
for itself the merits of the complaints that it had
received from remand prisoners and their counsel.

In order to give SUHAKAM unrestricted power to
conduct visitations to prisons and other places of
detention and hence carry out its functions
effectively. it is recommended that the phrases “in
accordance with procedures as prescribed by the
laws relating to the places of detention” and "if the
procedures provided in the laws regulating such

places are complied with” in sections 4(2)(d} and
4(3) of the Act, respectively, be deleted.

B. CO-OPERATION BETWEEN THE
EXECUTIVE AND SUHAKAM

There are at least two areas in which the level of -
co-operation between the Executive and
SUHAKAM may be enhanced and they are as
follows:

(a) THE FORMULATION OF LEGISLATION
AND ADMINISTRATIVE DIRECTIVES

SUHAKAM's role in advising and assisting
the Government in formulating legislation
and administrative  directives and
procedures under section 4(1)(b} of the Act,
is greatly hampered by it not being
provided with the relevant documents.

Consequently, it was impossible for
SUHAKAM to render any advice in relation
to the first published draft of the relevant
Bills or Orders and it has also shortenad
the time available to SUHAKAM to submit
responses to the Bills or Orders.

An example of such an instance was in
relation to the Registration of Businesses
{Amendment) Bill. SUHAKAM had received
a complaint that the proposed amendments
to the Registration of Businesses Act 1956
(Act 197) may infringe the freedom of
association. However, before SUHAKAM,
through its Law Reform Working Group,
could begin to investigate the merits of the
complaint, it was discovered that the Bill
had already been passed by Parliament.

{(b) THE SUBSCRIPTION OR ACCESSION
OF TREATIES AND OTHER
INTERNATIONAL INSTRUMENTS
IN THE FIELD OF HUMAN RIGHTS

As stated, in its Annual Report 2000, and -
re-iterated in its Annual Report 2001,
SUHAKAM  recommended that the
Government accede to three international
instruments namely:
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« the Convention Against Torture and
Other Cruel, Inhuman or Degrading
Treatment or Punishment;

« the International Covenant on
Economic, Social and Cultural Rights;
and

the International Covenant on Civil and
Political Rights.

SUHAKAM has not been informed of any
deliberations of the relevant government
agencies in respect of the above mentioned
international instruments. It is SUHAKAM's
view that the receipt by SUHAKAM of
timely information of any concerns or
rasarvations that government agencies
might have in respect of the said
instruments, would be useful for it to play its
role of addressing those concerns and
advising the Government.

It is, therefore, recommended that there be inserted
in the Act a provision aimed at enhancing the level
of co-operation between the Executive and
SUHAKAM. The new provision allows SUHAKAM
to require all relevant authorities to assist it in
discharging its functions. Such assistance includes
but is not limited to:

(iy referring to SUHAKAM the relevant draft
legislation and administrative directives
and procedures to determine whether they
are compatible with human rights as early
as practicable; and

(ii) informing SUHAKAM, when requested, of
the progress and status of the subscription
or accession of treaties and other
international instruments in the field of
human rights.

C. RIGHT TO LODGE COMPLAINTS
WITH SUHAKAM AND IMMUNITY
FOR COMPLAINANTS

It is noted that persons who lodge complaints with
SUHAKAM, are generally afraid that they would
suffer adverse repercussions for making the
complaints.

A case in point occurred in December 2001 when a
group of students from Universiti Teknologi
Malaysia presented a memorandum to SUHAKAM.
The students expressed their fear that disciplinary
action might be taken against them for lodging their
complaint. Subsequently, they received a letter from
the university authorities requiring them to show
cause as to why disciplinary action should not be
taken against them.

It is, therefore, recommended that a new Part [IlA
be inserted in the Act. The new PART IlIA contains
two sections, the highlights of which are as follows:

{iy the first section seeks to clarify that any
person has the right to lodge a complaint
with SUHAKAM in good faith and without
fear of any adverse repercussions; and

(i} the second section seeks to clarify that those in
custody should be entitled to request
assistance in making a complaint and to have
the complaint and any subsequent
correspondence sent unopened and unaltered
to  SUHAKAM. Correspondence from
SUHAKAM to the complainant should also be
treated in a similar fashion.

CONCLUSION

SUHAKAM recommends that the Government
consider its proposals on these amendments as it
can contribute towards a more effective national
human rights institution.



During 2001 SUHAKAM received several
memorandums from Indigenous communities of
Sarawak expressing their disappointment and
frustration over what they regarded as the
Government's failure to resolve land matters that
had adversely affected their livelihood. The minority
Indigenous groups are generally referred to as
"Orang Asal” and they include the Anak Negeri in
Sabah, the Dayaks in Sarawak and the Orang Asli
in Peninsular Malaysia. Orang Asal communities in
the Peninsula, and Sabah and Sarawak have
voiced concern over common problems such as
depleting and deteriorating natural resources, non-
recognition of and encroachment into their native
customary land, poor access to medical services
and lack of basic educational facilities.

To address some of these issues SUHAKAM
organised a workshop on Indigenous People that
was held as a parallel session in conjunction with
the First Malaysian Human Rights Day on 8 - 10
September 2001. The workshop helped to identify
the most pressing problems faced by the Orang
Asal,

As a follow up, other workshops were held in 2002
to provide a platform for the affected Indigenous
People to directly express their views and
misgivings that would enable SUHAKAM to study
the situation and to prioritise the human rights
concerns of the Orang Asal. The first workshop was
held in Miri, Sarawak on 13 July 2002, followed by
a workshop in Kota Kinabalu, Sabah from 11 - 12
October 2002 and the third workshop in Kuala
Lumpur from 29 - 30 December 2002.

The main objectives of the workshop were:

(i) to priortise the rights of the Indigenous
People;

(i) to explain the role of SUHAKAM in
promoting and protecting the rights of the
Indigenous People; and

(iii) to identify “Friends of SUHAKAM" from
amongst the participants.

Among the issues that were most often raised by
the participants during these workshops include:

The area of primary concern for the Orang Asal
communities in Peninsular Malaysia, Sabah and
Sarawak concern native customary land rights to
their traditional or adat lands. These communities
perceive that their customary land rights were not
given due recognition by the authorities and that
they were often sidelined when decisions were
made to grant these lands to others. They allege
that "outsiders” such as large logging, plantation
and mining companies, invariably with connection
to people of influence, were better treated and
given priority over their claims to Orang Asal
traditional lands., These companies were able to
obtain leases to exploit natural resources found in
these lands, or, in some cases they were given out-
right title to these lands despite protests from the
communities.

They pleaded that there is urgent need to protect
their traditional lands by way of declaring such
lands as native customary lands or Orang Asal
Reserves, much like what has been done in the
case of Malay Reservation lands. They are also
asking for permanent title fo their traditional lands,
on a community as well as on an individual basis,
and not on the 99-year leasehold arrangement that
is being offered to some Orang Asal communities
with the further condition that such lands be
restricted to only agricultural development.
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B. RIGHT TO DEVELOPMENT

The Orang Asal also raised the concern that they
were deprived of their right to development as they
had not been consulted in the development projects
carried out on their land nor were they involved at
any stage of the planning, administration and
project development. Their traditional lands were
often exploited by agencies and corporations that
extract the wealth without giving due compensation
to the Orang Asal. In some cases, not only were
the Orang Asal deprived of the right to decide on
the nature of development on their land, they were
also deprived of the right to be employed on such
development projects on their land.

C. RELOCATION

The Orang Asal were often subjected to relocation
of their settlements due to development. Such
disruptions have had an immense effect on the
lifestyle and structure of their communities and had
impeded their progress and advancement. In
addition, these relocation and resettlement
programmes often resulted in the land allocated at
the new seftlement to be smaller in size than what
they had in their original settlement. Furthermore,
compensation for the loss of their land, crops and
houses were inadequate and unjust, and not in
accordance with the Land Acquisition Act.

D. RIGHT TO EDUCATION

Lack of necessary infrastructure such as schools
and basic learning facilities have resulted in Orang
Asal children not receiving quality education. The
lack of facilities has also caused a lack of interest
for teachers to be posted to such schools that are
often located deep in the interior. The school
dropout rate among the Orang Asal community is
very high, more than 60 per cent, and few children
gain entry to higher levels of education.

E. RIGHT TO HEALTH

One of the major issues faced by the Orang Asal is
the lack of health services in rural arcas. Pregnant
women in Peninsular Malaysia often get access to
health care in transition centres at district hospitals
that are often far from their villages and with the

condition that these women have to be admitted to
hospital some four to six weeks before their due
date. Such separation from their families and
homes causes a disruption of family life, worsening
the domestic economic situation and much despair
and anxiety to the mothers-to-be as they wait out
their time in the hospital.

F. POVERTY

Many of the problems faced by the Indigenous
community stem from their inherent poverty. A study
conducted under the Eighth Malaysia Plan showed
that the Orang Asal community has the lowest
income in Malaysia, with 80 per cent of the Orang
Asal being identified as living below the poverty
line. The poverty rate among the native
communities in Sabah and Sarawak is also
relatively high. Unless the issue of poverty is
addressed and ways are found to overcome the
causes of poverty, these communities will not be
able to help themselves o escape the vicious cycle
of poverty. Depriving them of their native customary
land without due regard to their source of livelihood
and traditional lifestyle results in their gradual slide
deeper into poverty. The lack of money, limited
access to health facilities and low levels of
education lead to further deterioration in their
standard of living.

4. FRIENDS OF SUHAKAM

During the workshops SUHAKAM together with the
participants identified several representatives
known as 'Friends of SUHAKAM' to be liaison

persons between the Indigenous community and

SUHAKAM. The role of ‘Friends of SUHAKAM'
include:

(i} Toinstill awareness of human rights among
the Orang Asal;

(i) To conduct training on human rights
education;

(i) To implemant programmes on human
rights education among the community at
local level; and



(iv) To communicate with SUHAKAM conceming
the planning, implementation and evaluation
of programmes that can be organised based
on current issues that have been identified
during the workshops.

4. SUHAKAM FINDINGS AND

ACTION PLAN

Generally, most of the issues and problems raised
during the workshops were not different from those
identified earlier, and SUHAKAM has already

submitted its recommendation in the Annual Report
2001 that has been tabled in Parliament.

However, as the Annual Report 2001 and issues
raised have not been debated, SUHAKAM is
planning to submit the issues and recommendations
raised during the series of three workshops held in
2002 to the relevant authorities. SUHAKAM is also
in the midsl of reviewing the action plan on working
together with "Friends of SUHAKAM" in order fo
resolve or at least to alleviate some of the problems
raised by the Indigenous community.
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(viii ROHINGYA COMMUNITY IN MALAYSIA

In 2002, the Rohingyas in Malaysia, as individuals
and as a group, have approached SUHAKAM to
seel assistance in overcoming the problems faced
by the community. (The Rohingyas are Muslim
minarities originally from the State of Arakan in the
northwest region of Myanmar who fled their
homeland due to alleged persecution). In response
to the problems brought to the attention of
SUHAKAM, the Commission organised a meeting
on 18 July 2002 with members of the Rohingya
community, Ministry of Foreign Affairs, Home
Ministry, Immigration Department, Social Welfare
Department and a representative from the United
Mations High Commissioner for Refugees
(UNHCR).

In the briefing by the UNHCR representative,
SUHAKAM was informed that in 1999, more than
200,000 Rohingyas in refugee camps in
Bangladesh had been repatriated and their
numbers had been reduced to 24,000, They now
live in Bangladesh on humanitarian grounds,
subsisting on aid provided by the host country and
the United Nations. The UNHCR estimated that the
repatriation exercise would be completed by end of
2004, In Thailand, the Government runs a refugee
camp on the border that provides for the needs of
various categories of refugees, including the
Rohingyas, with funds received from the Thai,
Indonesian and Australian Governments,

There are no refugee camps specifically for the
Rohingyas in Malaysia, where an estimated 7,000
te 10,000 have entered the country since 1980, The
majority of these are bona fide Rohingyas while
there are also other Myanmar Muslims who claim to
be Rohingyas. They enter Malaysia via Thailand
and can be found in nearly all the Malaysian states.
An estimated 5,000 Rohingyas have registered with
the UNHCR and been given a 'registration letter’.
This registration letter carries the bearer's details,
his family's biodata and also indicales thal he is a
member of the Muslim Rohingya ethnic group from
Myanmar.

It should be noted that the registration letter is not a
legal travel document or endorsement that the
bearer is a refugee. SUHAKAM is informed this is
merely a document that would be used to register
the Rohingyas when they are to be voluntarily
repatriated to Myanmar following any future
agreement between the Myanmar and Malaysian
Governmeants,

Since 1990, the Rohingyas have continued to resort
to the UNHCR office in Kuala Lumpur to seek
humanitarian aid and security. Until 2002, more
than 2,000 Rohingyas have been interviewed by
UNHCR for possible refugee status in accordance
with the Convention Relating to the Status of
Refugees 1951. Accerdingly, about 200 were
accorded refugee status and placed in third
countries. Although Malaysia is not a party to the
above convention (also known as the ‘1967
FProtocol'), customary international law obliges
every nation to observe the provision expressed
under Article 33 of the Convention:-

Mo Contracting State shall expel or return {Retouler) a
refugee in any manner whatsoever lo the frontiers of
territories whare his life of freedom would be threatened
on accounl of his race, religion, nationality, membership
of a parlicular social group or political opinion.

1. PROBLEMS FACED BY THE
ROHINGYA COMMUNITY IN
MALAYSIA

Among the problems of the Rohingya community
brought to the attention of SUHAKAM, the most
pressing is that they do not posses valid travel
documents as this puts them at risk of the
following:-

A. RISK OF BEING CAUGHT BY THE
AUTHORITIES

Recent amendments to the Immigration Act has
reclassified all foreigners without valid travel
documents as illegal immigrants. This effectively



renders all Rohingyas without proper travel
documents as illegal immigrants who can be
detained, prosecuted in court, jailed and sent back
to their country of origin (Myanmar). A Rohingya
man claimed that those caught by the authorities
were sent to the Malaysia -Thai border where the
Thai authorities would try to expel them from
Thailand since they were also viewed as illegals in
that country. The man claimed that when he was
brought to the Thai border, he ran away to escape
the Thai authorities and promptly found his way
back to Malaysia. He claimed to have repeated this
“exercise” four times and was worried that if he was
caught again, the Malaysian authorities might not
be so lenient and that he would be sentenced to be
whipped with the ‘rotan’ apart from imprisonment as
punishment. He has since applied twice to the
UNHCR for refugee status and placement in a third
country. His second attempt is now under
consideration by the UNHCR.

B. UNEMPLOYMENT

The rate of unemployment in the community is high.
Few adult Rohingyas have the opportunity to hold
reqular jobs to support themselves and their
families. It is possible that employers were deterred
by the fact that many of the Rohingyas are without
valid travel and work documents. A representative
of the Rohingya claimed that the resulting financial
hardships would make it highly likely for criminal
elements to infilirate the community and for the
Rohingyas to turn to petty crimes as a means of
survival,

C. PROBLEMS OF ROHINGYA CHILDREN

The lack of documentation affects the Rohingya
children's access to education and health care.
Most Rohingya children born in Malaysia would not
be in possession of an official birth certificate as
their parents are reluctant to deal with government
officials for fear of being detained for not
possessing valid documents.

2. ACTION BY SUHAKAM

SUHAKAM had a second meeting with the
representatives of the Ministry of Foreign Affairs,
the Ministry of Home Affairs, the Social Welfare
Department and the Immigration Department.

The discussions resulted in agreement in several
areas.-

(i) SUHAKAM will continue to receive and
investigate all complaints lodged by
Rohingya individuals and community
leaders on cases that may infringe on their
human rights; and

(i) The relevant government agencies will
continue to exert pressure, in discussions
with the Myanmar Government, on how to
come to a mutually acceptable solution
with regards to the Rohingyas now living in
Malaysia.

While waiting for the Rohingya in Malaysia issue to
be settled by the respective Governments of
Malaysia and Myanmar, SUHAKAM recommends
that short and long-term measures be initiated to
alleviate the suffering of these Rohingyas.

The short term measures suggested are as follows:

(i) The relevant authorities to come up with a
mechanism to register the Rohingyas and
to ascertain their actual population figures
with input from UNHCR;

(i) Employers to be allowed to employ
documented Rohingyas' already in
Malaysia; and

(i) The Malaysian Government to consider
giving Rohingya children access to
education in Government aided schools.

SUHAKAM hopes that the Governments of
Malaysia and Myanmar, together with UNHCR, will
find ways to have the Rohingyas who do not qualify
for refugee status to be repatriated to Myanmar.
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(VIII) RIGHTS OF YOUNG PRISONERS -

GOVERNMENT

RESPONSE TO SUHAKAM REPORT

The Government's response to SUHAKAM's
Report on the Rights of Young Prisoners submitted
to the relevant authorities on 16 October 2002 has
been most heartening. The Judiciary, the Police and
the Prisons Department have been forthcoming in
providing feedback and assurances of change to
the wvarious problem areas identified at the
SUHAKAM Workshop on the Rights of Young
Prisoners held in November 2001.

It is SUHAKAM's hope that further steps will be
taken to continue to improve the welfare of young
prisoners in Malaysia and that the Bar Council, the
press and civil society groups will assist SUHAKAM
in monitoring the changes made and in reporting
any infringements of the rights of young prisoners.
As reported by the three government agencies,
improvements have been made in these areas:

. INCREASED CO-ORDINATION
AMONG THE RELEVANT
AUTHORITIES

SUHAKAM notes the increased co-operation
among several relevant authorities in dealing with
the rights and welfare of young prisoners,
SUHAKAM was informed that:

{a) discussions on the issue of young prisoners are
held periodically between the Ministry of Home
Affairs and the relevant authorities in particular,
the Prisons Department; and

(b) the Prime Minister's Department and the
Attorney General have paid particular attention
to the welfare of young prisoners since the
workshop.

2. INCREASED EFFORT TAKEN TO INFORM

FAMILY MEMBERS OF THE ARREST AND
DETENTION OF YOUNG PRISONERS

SUHAKAM was informed that:

(a) the Police have issued a departmental order an
the requirement to inform family members and

guardians of young prisoners upon their
arrests; and

(b) the Prisons Department, in accordance with
the Prison Regulations 2000, provides each
prisoner with the necessary writing material to
contact their family members via letter. Where,
however, a prisoner is unable to contact them
through this means of communication, the
matter will be handled by a Prison Welfare
Officer. There are also plans to introduce video-
conferencing in order to further facilitate
communication between prisoners and their
family members.

3. ASSURANCE BY THE POLICE THAT
EFFORTS ARE TAKEN TO INFORM
PROBATION OFFICERS OF THE
ARREST OF YOUNG PRISONERS
UNDER THE AGE OF 18

The Police have assured SUHAKAM that they do
lake sleps Lo inform probation officers of the arrest
of young prisoners in accordance with the section
87 of the Child Act 2001,

4. INCREASED EFFORT TAKEN TO
ENSURE THAT YOUNG PRISONERS

UNDER THE AGE OF 18 ARE NO
LONGER DETAINED WITH ADULT
PRISONERS

SUHAKAM notes the following:

(a) The Police have assured SUHAKAM that
the problems of young prisoners under the
age of 18 being detained with adult
prisoners in police lockups no longer arise.
This is because:

(i) since 1999, the Police have issued an
order that young prisoners must be
detained separately from adult
prisoners;



(i) all Police districts now have specific
Police Lockups for the sole purpose of
detaining young prisoners; and

(iiiy the Police do abide by the
requirements of section 85 of the Child
Act which, amongst others, provide
arrangements that must be made to
prevent a child detained in a police
station from associating with an aduit
who is charged with an offence.

The Police have also assured SUHAKAM
that female prisoners are detained
separately from male prisoners and that
young female prisoners are put under the
care of a woman in accordance with the
requirements of section 85(b) of the Child
Act 2001,

(b) Specific places within prison institutions
throughout the country were gazetted on
13 May 2002 for the sole purpose of
detaining young prisoners. Furthermore,
except in instances where a young
prisoner has been convicted of a serious
offence, convicted young prisoners are
transferred to the Sungai Petani Prison to
undergo their sentences in order to further
ensure that adult and young prisoners are
detained separately.

W

INCREASED EFFORT TO AVOID
CHILDREN BEING DETAINED
TOGETHER WITH THEIR PARENT(S)
WHO IS SUSPECTED OF COMMITTING
AN OFFENCE

SUHAKAM was informed by prison officials that a
draft amendment to the Lockup Rules 1953 which is
in line with the following United Nations instruments
is under consideration:

(a) the United Nations Standard Minimum
Rules for the Administration of Juvenile
Justice;

(b) the United Nations Rules for the Protection
of Juveniles Deprived of their Liberty; and

(c) the Standard Minimum Rules for the
Treatment of Prisoners.

One of the proposed amendments to the Lockup
Rules purports to require the Police to inform the
Social Welfare Department whenever the Police is
forced to arrest children together with their
parent(s) who is suspected of committing an
offence.

6. ASSURANCE BY THE POLICE THAT
POLICE BRUTALITY AND ABUSE OF
POWER IN POLICE LOCKUPS ARE NOT
COVERED-UP

The Police have assured SUHAKAM that any
instances of police brutality and abuse of powers
that occur in police lockups are not covered-up.
This can be exemplified by the court having meted
out disciplinary action against police officers who
have been accused of abusing their powers when
dealing with prisoners.

The Police have also urged that reports be lodged
against relevant police officers who have unlawfully
requested for payment from prisoners or their
visitors as it is an offence under the Anti-Corruption
Act 1997 and the Penal Code to do so.

7. INCREASED EFFORTS TO UPGRADE
THE PHYSICAL CONDITIONS OF
POLICE LOCKUPS

SUHAKAM was informed that:

(a) the Ministry of Home Affairs have set up a
Committee on the Management of Police
Lockups in order to ensure the effective
management of police lockups. The
problems will be addressed in stages;

(b} the Police were recently allocated RM20
million to improve the conditions of several
Lockups as soon as possible;

(c) the Police are currently conducting a study
on the conditions of the police lockups
throughout the nation.
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According to the statistics provided to SUHAKAM
by the Judiciary, as of 30 September 2002, there
were 145 children being held in remand. This figure
indicates that, as a result of the action taken by the
authorities, there has been a decrease in the
number of children who are held in remand. Further,
the remand period of children caught within the
penal system has also decreased and it is now
between one day and ten months. The Prison
Department statistics also showed that there are no
children who are held in remand for more than three
years since the Workshop. (At the Workshop, the

(c) the implementation of plans to introduce
more joint vocational courses between the
Henry Gurney Schools and relevant
institutions of higher learning for the benefit
of the inmates. Currently, the Prisons
Department is running such a joint venture
project in the vocation of sewing, electrical
and welding with the Melaka Foundation
Coliege (Kolej Yayasan Melaka) for the
benefit of inmates of the Henry Gurney
School in Teluk Mas, Melaka:





















































































































































































































