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CHAPTER 1

CHALLENGES AND DIRECTION

The year 2001 began with SUHAKAM settled
in its own new premises in the heart of Kuala
Lumpur. The availability of space, proper
meeting and hearing rooms removed one more
teething obstacle to SUHAKAM's smooth
functioning. However, SUHAKAM's work was
still hampered by the lack of staff as it was not
until much later in the year that SUHAKAM was
able to appoint officers to assist the
commissioners in their work. Nevertheless,
2001 was a productive year. SUHAKAM
released several reports, including its first
annual report, and organized a major
conference as well as two other workshops.
SUHAKAM also made statements on various
human rights issues. All the reports are
available on SUHAKAM's website and some
have been summarized in Chapter 3: Issues in

Focus.

The response to SUHAKAM's reports and
statements has been mixed. Former crilics
who had doubted SUHAKAM's independence
felt that SUHAKAM had gained credibility by
making recommendations that were aimed at
promoting human rights in Malaysia and
preventing recurrences of human rights
violations. Some Government leaders,
however, expressed disapproval at what they
considered to be biased recommendations that
ignored national security considerations. One
even commented that SUHAKAM was going
beyond its jurisdiction and questioned the
necessity of SUHAKAM taking a stand on
issues such as freedom of assembly and
detention without trial as these matlers were
reqgulated by law.

SUHAKAM reiterates that all activities of the
Commission are not just permitted by the Act of
Parliament that established it; they are, in fact,
a duty imposed on SUHAKAM. SUHAKAM
would be failing to discharge its duties if it did
not carry out its functions as set out in the Act
and, as a corollary, make recommendations
that are designed to improve the state of
human rights in the country, however
unpalatable the recommendations may be.

Handing over of SUHAKAM first annual report to Parliament
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The Commissioners are aware that the very
nature of the functions and powers accorded to
SUHAKAM could at times lead to an
uncomfortable  relationship  with  the
Government. At the same time, SUHAKAM
recognizes the importance of maintaining a
professional working relationship with various
arms of the Government to enable the
Commission to work effectively in the
promotion and protection of human rights in
the country. SUHAKAM would like to stress
that it does not lean in favour of one group or
another, It acts according to its enabling Act
and to internationally accepted standards of
human rights but, at the same time, takes note
of cultural and religious considerations. To
date, nothing recommended by SUHAKAM
has conflicted with any cultural or religious
prescriptions. On the contrary, some
recommendations are influenced by Islamic
teachings. If they coincide with "Western
values”, it is probably
because fundamental
human  rights are
universal values.

SUHAKAM wishes to
point out that its reports
and statements are
based on research and
consultations, and a
great deal of thought
goes into them, which
explains why they take
a long time to be released, Some quarters
have condemned SUHAKAM for being slow in
reacting to human rights violations. SUHAKAM
has always waited for sufficient information
before deliberating an issue, and SUHAKAM's
statements are by consensus.

An important point to note is the fact that
SUHAKAM's recommendations are just that.

Ultimately, it is up to the Government to decide
whether or not to implement the
recommendations. Government action will, of
course, be influenced by various
considerations and forces, including reaction
from the media, NGOs, and political parties. All
SUHAKAM  requests is  that  the
recommendations be weighed and discussed
fully before a final decision is made.
SUHAKAM is encouraged by the fact that
Cabinet has set up a task force to study its
report on its first public inquiry on its own
motion, “the Kesas Highway Inguiry”. It also
welcomes the amendment to Aricle 8 of the
Federal Constitution to include "gender" as a
prohibited ground for discrimination, a
recommendation of the SUHAKAM annual
report for 2000. SUHAKAM is also pleased
with the various actions taken by the Police
and the Home Ministry to address the issue of
overcrowding in police lock-ups and the

SUHAKAM roadshow in Johor

treatment of young prisoners. SUHAKAM has
received the fullest co-operation from the
Police, the Home Ministry, and the Attorney-
General's Chambers in dealing with these two
issues,

Throughout the year, SUHAKAM continued to
work closely with Government departments
and agencies and with civil society, holding
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several dialogue sessions which provided a
forum for consultation. (See Appendix .} In its
efforts to reach out beyond the Klang Valley,
SUHAKAM visited four states to meet
Govermnment officers,
. poliical  pares and
NGOs.(See Appendix IL)

As part of its efforts
to improve access on
a national level,
SUHAKAM acquired
office space in
Sabah and Sarawak.
These branch
offices, which will be
opened in early
2002, represent the
first step towards
setting up
SUHAKAM regional
offices. They will
facilitate human
rights education pro-
grammes, workshops, consultations and the
investigation of complaints of human rights
violations at state level.

Society's expectations of SUHAKAM remain
high and SUHAKAM continues to receive
memaoranda and other forms of complaint on
human rights infringements. SUHAKAM has
attempted to act on these complaints as
speedily as possible but, despite its efforts,
there still remains a backlog. Understandably,
some complainants are not satisfied with
SUHAKAM's performance. It is hoped that the
year 2002 will see improvements in the
handling of complaints, The hiring of more
officers to handle complaints and
investigations and the implementation of the
"low chart” system which sets a time frame for
the entire process will expedite the
management of complaints submitted to
SUHAKAM.

As the present Commission comes to the end
of its term, it intends to leave two major
proposals for the Government to consider. One
is a report containing recommendations for

Press briefing in Parfiament affer handing over
of first annual report

amendments to the Human Rights
Commission of Malaysia Act 1999. In the
course of its work, SUHAKAM has noted the
limitations of the existing law and is of the view
that there is a need for these to be overcome.
Clarifying ambiguous provisions will make
application of the law less pmbiémattc_

The second, and perhaps more important,
proposal is for the Government to start
developing a National Human Rights Flan of
Action. A national action plan will help improve
the promotion and protection of human rights
in Malaysia by placing human rights
improvements in the context of public policy, so
that Government and civil society can endorse
human rights improvements as practical goals,
devise programmes to ensure the achievement
of those goals and allocate sufficient resources
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for the implementation of the programmes. The
action plan will provide guidance to
Government officials, NGOs, professional
groups, educators, and other members of civil
society on the tasks that need to be
accomplished to ensure that human rights are
effectively observed.

An action plan that is well formulated and
managed can produce the following results:

« Ratification of international standards and
more effective incorporation of these
standards into domestic law and practice,
thereby expanding the range of human
rights protection for individuals;

* A stronger legal system, improved rule of
law and strengthened independence of the
judiciary;

* A better functioning electoral system;

* Greater awareness and implementation of
economic, social and cultural rights,
leading to an improved quality of life for the
people of Malaysia,

* Improved linkage between human rights
and development;

* Enhanced programmes for vulnerable
groups.

The benefits of developing and implementing a
National Human Rights Plan of Action cannot
be denied. It forms part of the
recommendations of the Handbook on
National Human Rights Plans of Action by the
United MNatione Office of the High
Commissioner for Human Rights.

With political will, Malaysia can achieve all this
and thereby be a role model for the world.

SUHAKAM  Commissioner, Datuk K,
Pathmanaban, passed away on 9 June 2001.
Datuk Pathmanaban served on the Law
Reform Working Group and also acted as the
SUHAKAM liaison person for dealings with the
Folice. He was a man of honour and integrity
whose judgement and measured deliberations
were much appreciated by SUHAKAM
members,

Dr Pathmanaban was an outstanding civil
servant who left government service to join
politics where he rose up the ladder to
eventually became the Deputy Minister of
Health. His contributions to uplifting the
standard of living of poor Indian communities,
his commitment to improving race-relations
among Malaysians, and his own modest
lifestyle endeared him to many.

We at SUHAKAM will always value the
contributions he made to this Commission at
its most fledgling stage.
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CHAPTER 2

THE STATE OF HUMAN RIGHTS

Malaysia's human rights record in the year
2001 was a mixed one. Two key areas of
fundamental liberties suffered particularly: the
right to an open and fair trial and the right to
peaceful assembly. In other areas, however,
Malaysia made some progress. SUHAKAM
welcomes, in particular, the amendment to
Article 8 of the Federal Constitution which
prohibits discrimination on the basis of gender,
a recommendation made in the SUHAKAM
annual report for 2000, This amendment will go
a long way to enable the Government and
women's groups to wark towards amending all
laws that discriminate against women.

The appointment of two highly respected
personalities, Tan Sri Mohd. Dzaiddin Hj.
Abdullan as Chief Justice and Datuk Ainum
Mohd. Saaid as Attorney-General in early 2001
raised hopes that two important arms of
democratic governance in Malaysia, the
judicial and legal institutions, would once again
be able to enjoy public confidence. The judicial
activism displayed by a High Court judge in
Shah Alam in his judgement on a habeas
corpus hearing for two ISA detainees was seen
as an indication that judicial independence
could be restored in Malaysia.

It is hoped that SUHAKAM's exercise of its
functions and powers to protect and promote
human rights in Malaysia will eventually go a
long way towards creating a culture of human
rights in Malaysia, exercised by all sectors of
society, including the Government and political
parties.

SUHAKAM's inquiry into MNative Customary
Rights will, we hope, begin a process of
dialogue between state governments and
indigenous groups to solve their long-standing
problems over land. SUHAKAM has offered to
play a mediating role in resolving this issue in
Sarawak. It is also hoped that SUHAKAM
recommendations to ratify key international
human rights instruments will provide an
impetus to the Foreign Ministry to speed up the
process of ratification that it had already
begun.

Detention Without Trial

Earlier indications by certain Government
officials that the authorities were willing to
review the Internal Security Act (ISA) seem 10
have been put on hold in 2001 as the
Government resorted to detention without trial
to deal with what it claimed to be threats to
national security. These threats were allegedly
posed by smugglers of illegal immigrants,
Reformasi activists for allegedly trying to
overthrow the Government through street
demonstrations and alleged Islamist militants
accused of trying to establish an Islamic state
in Malaysia, Indonesia and Southern
Philippines through violent means.

The number of those detained in Kamunting
almost doubled from 40 at the end of 2000 to
78 by the end of 2001, They included 21 who
were detained for allegedly smuggling illegal
immigrants, five were Reformasi activists, and
13 alleged members of the Malaysian Militant
Group (Kumpulan Militan Malaysia-KMM).
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The arrest of seven Reformasi activists in April,
and the subsequent detention of five under the
ISA, sparked widespread condemnation from
civil society groups and opposition political
parties. SUHAKAM issued a press statement
stating unequivocally its position that detention
without trial constituted a fundamental human
rights violation and it urged the Government to
charge all detainees in open court or to release
them. (See Appendix lll.)

From August until the end of the year, the
Government began a series of arrests and
detention under the I1SA of alleged members of
KMM. While the Government justifies the ISA
as a preventive detention law to deal with
threats to national security, civil society groups
see it as an oppressive law which can, and has
been, abused to serve the political interest of
the Government. They argue that existing
legislation, such as the Penal Code and the
Police Act, is sufficient to deal with threats to
public order and national security.

The situation is now further complicated by the
aftermath of the attack on the World Trade
Center Twin Towers in New York City on
September 11. As old democracies such as the
United States and Britain resort to preventive
detention laws in their war against terrorism,
the Malaysian Government sees their action as
further validation for the retention of the ISA.

Such action by Western governments and the
threat of religious militancy in countries like
Malaysia have made the struggle by civil
liberties groups to get the ISA repealed even
more difficult. A persuasive argument was

made that the ISA, which was enacted in 1948
to fight the communist insurgency, had outlived
its purpose since the disbandment of the
Malayan Communist Party in 1989. By the end
of 2001, however, arguments were made that
the ISA was still needed to deal with a new
threat confronting Malaysia, that of religious
extremism and terrorism. In many countries
today, there is much debate as to where the
balance lies between protection of the
fundamental liberties of citizens and the
responsibility of the state to maintain national
security. Questions are raised: Should we give
up freedom in order to protect freedom?
Should the rights of the minority be sacrificed
in order to protect the majority? These issues
are being debated in many democratic
societies as they grapple with new anti-
terrorism laws that violate much cherished
fundamental liberties.

SUHAKAM plans to hold wide consultations in
2002 to examine the ISA and other preventive
detention laws with a view either to repeal or
amend specific provisions to ensure that
judicial and procedural safeguards are
strengthened such that the fundamental rights
of those detained, the right to judicial review,
access {o counsel, the right to be present in
court during habeas corpus hearings are
protected.

In this context, SUHAKAM welcomes the
enlightened judgement of Justice Mohd
Hishamuddin Mohd Yunus in the Shah Alam
High Court in releasing two ISA detainees in
May on the grounds that their detentions were
uniawful, done in bad faith, violated their
constitutional rights and ignored procedural
safeguards.
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As an interim measure, it is hoped that the
authorities will study closely his grounds of
judgement to ensure that any use of the ISA
will strictly comply with its provisions on
justification for arrests, uphold constitutional
requirements, and follow procedure. it is also
hoped those arrested will be given immediate

access o their families and lawyers.

Freedom of Assembly

SUHAKAM regarded the blanket ban imposed
in July on political ceramah (talks/rallies) held
in open spaces as an undue restriction on
freedom of assembly and freedom of
expression. Furthermore, there is no provision
in the Federal Constitution which provides for
such a blanket ban. Opposition political parties
criticized the ban as it denied them an
important avenue to communicate with the
Malaysian public. The Islamic party, PAS,
announced that it would defy the ban. Since
then, there have been several incidents when
Police intervened to stop PAS assemblies and
a number of PAS leaders were arrested and

charged tor holding illegal assemblies.

The Government justified its ban by stating that
political rallies posed a threat to national
security as some gatherings had ended
violently,. However, opposition parties
countered that they had held thousands of
ceramah throughout the country over the years
without any untoward incident, thus proving
that the ceramah posed no threat to national

security or public order.

They also alleged that if there had been any
isolated incidence of violence, they were
provoked by agent provocateurs and they
called on the authorities to set up independent
inquiries to ascertain who was responsible for
the use of force in public meetings which

resulted in the breakdown of law and order.

Earlier this year, SUHAKAM, in response to
several complaints on restrictions on freedom
of assembly, undertook a review of all laws that
restricted the right to peaceful assembly and
made recommendations to improve the
present laws and practices to ensure that both
the right to freedom of assembly, and
preservation of national security and public
order are met. (See summary of the report in

Chapter 3: Issues in Focus.)

SURAKAM hopes that the Government will
seriously consider the recommendations in the
Report, which were made after consultations
with the Police, political parties and NGOs, We
feel that a relaxation on restrictions imposed
on the right to peacefully assembla will go a
long way to ease public discontent as it
provides an avenue for the public to voice their
concerns and exercise their right to free

speech.

For a start, SUHAKAM welcomes the
statement by the Prime Minister that the
Government will consider the proposal for the
authorities to identify suitable public areas for

peaceful assemblies.
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CHAPTER 3

ISSUES IN FOCUS

(i) FREEDOM OF ASSEMBLY

The right to peaceful assembly was the first
report of the Law Reform Working Group
(LRWG) as part of its responsibility to review
existing laws that might infringe or erode
human rights in Malaysia. In response to
several complaints submitted to SUHAKAM by
opposition political parties and NGOs that the
exercise of their right to peaceful assembly had
been repeatedly infringed by the authorities,
the LRWG undertook to review all laws that
restrict the right to peaceful assembly and
make recommendations to improve the
present laws and practices to ensure that both
the right to freedom of assembly and the
preservation of national security and public
order are met.

Informal discussion with the Foreign Minister,
Datuk Seri Syed Hamid Albar.

The report, which was submitted to Parliament
on & October 2001, examined several factors
which restrict the right to peaceful assembly.

1. Granting of police licences

This section looks at the power the Police have
to regulate assemblies and meetings in public
places and police criteria and procedure for the
issuing of licences for public assembly. It
examines complaints and case law on
improper conditions which restrict freedom of
speech, including the number of speakers and
the subject matter of speeches; inadequate or
lack of grounds for refusal of a police licence
and last-minute cancellation of licences.

The Police have indicated that their grounds
for refusing to issue a licence are the threat to
public order and national security, and also
causing disturbance to the public in a public
place. However, there are instances where the
facts of the case do not seem to justify the
grounds given for refusal
and there are other
instances  where  no
reasons were given for the
refusal of the licence.
Further, the report noted
that refusals are often
issued a day or two before
the scheduled avaent.

2.  Dispersal of Assembly
The Police may stop an
assembly if no licence has
been issued for that
assembly or if the licence
was subsequently
cancelled or if the assembly
contravenes any of the conditions of the
licence issued. In stopping the assembly, the
Police may order the persons attending the
assembly to disperse.
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The report examines complaints of insufficient
time given to the public to disperse after the
order to disperse was given. It was alleged that
Police would move in as soon as the order was
given and would start hitting people with their
canes or batons. It also examines several
complaints of improper or excessive use of
force, including the use of tear gas »~u water
cannons, chasing people who were running
away and physically abusing them when they
were caught, chasing people into shops and
restaurants and arresting people at random,
including innocent bystanders.

3. Omnipresence of the Police

It was found that the omnipresence of the
Police, FRU trucks, water cannons, and the
use of dogs at assemblies tend to create a
hostile environment. Demonstrators, rightly or
wrongly, regard the Police as partial and their
omnipresence generates the perception that
the Police are ready to strike the moment an
order of dispersal is made.

4. Amendments to the Police Act 1967
Major amendments were made to the Police
Act 1967 through the Police (Amendment) Act
1987, which came into force on 8 January
1988. The amendments ermred too much on the
side of caution against the interests of those
exercising their right to peaceful assembily.
These amendments included restrictions on
who could apply for a licence to assemble,
expanding the scope of those who may be
found guilty of an offence to include "... all
persons attending, found at or taking part in
such (unlawful) assembly...”.

With the latter amendment, innocent passers-
by could find themselves arrested and
prosecuted. The situation is made worse by the
fact that sometimes people are found at the
scene of an unlawful assembly due to a police

roadblock or other congestion preventing them
from moving on.

Figures provided by the Bar Council Legal Aid
Centre (Kuala Lumpur) indicate that the
majority of people arrested (over 800 in the
period 1998-2001) were not charged, and a
majority of those charged for being at an
unlawful assembly under section 27 of Police
Act 1967 were either acquitted or discharged
not amounting to an acquittal, proving that
these people should not have been arrested in
the first place.

RECOMMENDATIONS

The report concluded with a list of short-term
and long-term recommendations. The main
recommendations include:

1. Short-term Measures
1.1 Grant of Police Licences
a) Applications for licences to hold

assemblies in premises such as
stadiums, halls, and private properties
to be approved as a general rule,
without restrictions on freedom of
expression;

b} Public places of different sizes and at
various locations are to be identified by
the authorities for the holding of public
assemblies to help overcome the
difficulty that some organizers have in
securing suitable places for their
assemblies;

c) The procedure for applying for
licences to be simplified by using a
standard form to be issued to
organizers to include details such as
location of assembly, estimated
starting and finishing times and
estimate of crowd expected.
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1.2 Guidelines for Organizers

Guidelines for organizers of public assemblies
and processions should be prepared, setling
out the responsibilities of organizers in areas
such as public safety, avoiding damage to
property, avoiding fear or alarm to the public,
avoiding disruption to the local community.

1.3 Line of Communication between the
Police and Organizers

A line of communication between the Police
and organizers of public assemblies and
processions should be established and be kept
open to enable friendly negoliations to take
place, particularly in relation to conditions to be
imposed on organizers,

1.4 Dispersal of Assembly
a) The Police should review methods of
crowd dispersal;

+  The emphasis should be on restraint,
particularly in the use of canes,
batons, tear gas and water cannons;

«  The order to disperse should be given
three times at ten-minute intervals.
The order to disperse should be
clearly audible;

- Sufficient time must be given to allow
people to move. The larger the crowd,
the more time will be required to
disperse it;

« |f the crowd starts moving away, they
should not be chased and arrested
and/or assaulted; and

«  Only if there is clearly resistance to the
order to disperse should force be
used, and even then it should only be
such force as is reasonably necessary
to overcome the resistance.

by The Police should review procedure for
maintaining law and order:
« At assemblies and processions, the

» annual report 2009 =

Police should maintain a discreet
presence, concentrating on minimizing
disruption to traffic, commercial life
and business, and ensuring free
movement of other users of public
spaces;

« Riot police (FRU and PORU} may be
on standby, if necessary, but should be
out of sight.

¢) The Police should establish a monitoring

system for ensuring enforcement of set

proceduras:

= The Police should establish an internal
monitoring unit;
Official recognition should be given to
SUHAKAM, Bar Council and
recognized NGOs as observers.

2 Long-term Measures

2.1 Attitude of Authorities

In the past three years, Malaysian civil society
has strengthened and the demand for civil and
palitical rights has become louder. This has
meant that Government action that infringes
the fundamental rights of its citizens no longer
remains unchallenged. It is imperative for the
Government to respond to the changing
political climate and the changing aspirations
of Malaysian civil society.

In order for values of civil society, democracy
and the rule of law to be understood,
internalized, and welcomed by the authorities,
the following are recommended:

a) Regular dialogue sessions should be held

between:
+  SUHAKAM and top-level police
officers,

«  SUHAKAM and policy-makers;
« the Police and NGOs; and
+ the Police and political parties.
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b) Training programmes organized by
SUHAKAM andior NGOs should be
attended by the Police, decision-makers
and policy-makers of all levels.

2.2 Amendments to the Police Act 1967

All provisions in the Police Acl regarding
applications for licences need to be amended
o incorporate the changes suggested in the
other recommendations,

2.3 Establishment of Drafting Committee

A drafting committee should be set up to
prepare the necessary amendments to the
Police Act to be tabled in Parliament. The
committee should have representatives from
the Police, Attorney-General's Chambers,
NGOs and SUHAKAM.

2.4 Review of the Public Order
(Preservation) Act 1958
In view ol lhe changed and changing
circumstances in Malaysia and the proposed
amendments to the Police Act suggested
above, the Public Order (Preservation) Act
1958 (Act 296) imposes undue restrictions on
the right to freedom of assembly. It is
proposed, therefore, that the Drafting
Committee also review the Public Order
(Preservation) Act 1958 and make
amendments consistent with the proposed
amendments to the Police Act.

CONCLUSION
SUHAKAM

preservation of peace and stability is
paramount, and public order needs to be
maintained at all times. SUHAKAM is also of
the view that peaceful assemblies do not
necessarily disrupt peace and stability and

acknowledges that the
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need not cause any public disorder if all
persans involved-the public and the authorities
alike-conduct themselves with propriety.
SUHAKAM believes that the recommendations
made will ensure that freedom of assembly and
the greater right of freedom of expression can
be enjoyed in a peaceful environment.

*  The full report on freedom of assembly can
be obtained from SUHAKAM or our
website.



" human righite commission of malayska «

(ii) THE KESAS HIGHWAY INQUIRY

SUHAKAM's first public inguiry was into an
incident that occurred on the Kesas Highway
on 5 November 2000 when the Police
prevented a rally taking place. Concerned by
media reports about the large number of
people arrested al the incident, some of whom
were injured, SUHAKAM decided to exercise
its power to conduct an inquiry, on ils own
motion, to determine whether there had been
any violation of human rights during the
incident. Three commissioners were appointed
to the Inquiry Panel.

The Inquiry was spread over 20 days and 46
witnesses gave evidence on ocath-23 persons
who had been at the scene of the incident,
seven expert witnesses called by the Panel,
and 16 witnesses produced by the Police.
These sessions were given extensive
coverage in lhe media. The publicity proved to
be an effective means of raising public
awareness on human rights and of informing
the public about SUHAKAM and its role in
relation to human rights.

The Panel visited two sites (one along Kesas
Highway and the other at Jalan Kebun where
the rally had been scheduled to take place) as
well as the Kapar Police Station Lock-up, and
recorded evidence from nine additional
witnesses. The Panel also received other
information relating to the incident. However,
before such information was accepted, the
panel evaluated the probity of the source of
information and weighed the information
against the other evidence adduced at the
Inquiry. The information the Panel found to be
admissible was considered in the Panel's
deliberations.

From the evidence adduced, 22 [ssues were
raised. The report deals with the issues under
10 topics as related issues were considered
together. For each topic, the evidence adduced
was set out briefly, then the applicable law was
examined and, where relevant, international
instruments were referred to, The Panel then
set out its findings. Where violations of human
rights were found to have occurred, the Panel
made recommendations aimed at improving
the situation and/or preventing a recurrence of
the violations.

This summary highlights the more significant
findings and recommendations. The full report
of the Inguiry is available on the SUHAKAM
website. The ten topics and the issues dealt
with under each topic are set out below.

1 No Police licence for the proposed
rally/Opposition to proposed rally by
residents of Jalan Kebun

The Panel found that there was an application
of double standards on the part of the Police in
relation to public assemblies. Some residents
of Jalan Kebun objected to the proposed rally
and staged a demonstration. The Police did not
stop the demonstration. The Panel strongly
recommended that the law relating to
assemblies be applied equally and without
discrimination.

The Panel was of the view that if the rally had
bheen allowed to take place at the Bukit Jalil
Stadium, as applied for by the organizers, with
Police exercising traffic and crowd control, no
untoward incident would have occurred.

The Panel recommended that the authorities,
including managers of public places, allow the
use of public places, if they are suitable, far
gatherings organized by all sectors of society
without any discrimination. This would avoid
the problem of unsuitable venues.
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2. Preventing public from proceeding to
private property / Roadblocks causing
traffic jams [ Innocent passers-by at
scene of alleged illegal gathering due
to roadblocks

The Panel found that it was the Police

roadblocks that initially caused the traffic

congestion on the Kesas Highway on 5

November 2000. As a result of the roadblocks,

several people not involved with the gathering

wera held up and subsequently arrested,

The Panel recommended that roadblocks
should not be used to prevent gatherings and
assemblies from taking place.

3. Insufficient warning and time to
disperse

The Panel found that insufficient time was
given for the crowd to disperse. The Panel also
found that Police personnel continued to chase
people even when they were running away
from the scene or, in other words, trying to
disperse.

The Panel recommended that ;

a) Warnings to disperse should be given
loudly and clearly, three times at ten-
minute intervals.

b} People should be given sufficient time to
disperse. The actual time given should
depend on the size of the crowd. The
larger the crowd, the longer the time given
to enable them to disperse.

¢} Police should not chase people who are
trying to get away from the scene after a
wamning to disperse has been given.

4. Use of force on persons attempting to
disperse [ Causing damage to property
| Confiscating private property

At the Inquiry, 16 witnesses testified to the use

of force and, in some cases, the excessive use
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of force, by Police personnel on persons who
were leaving the scene after an order to
disperse was given by the Police. Their
evidence of the injuries they suffered was
corroborated by medical evidence given by
four of the doctors who attended to them. One
witness suffered a fractured skull caused by a
tear gas canister fired directly at the crowd and
another suffered temporary blindness caused
by tear gas being sprayed on his face while he
was detained in a Police vehicle. Other injuries
suffered included a fractured nose, bruises and
lacerations on the face and body. There was
also evidence of cars and motorcycles being
damaged and film from a camera confiscated.
One young woman had her fudung pulled off
while she was being beaten with a cane,

The Panel found that force was used to stop
persons attempting to get away from the scene
rather than to overcome resistance to the order
to disperse as allowed by law. The Panel was
of the view that the force used was not
reasonably necessary, particularly in the case
of persons sitting in their cars who were unable
to move due to the traffic congestion and who
were forced out of their cars and assaulted.
The Panel also found that excessive force was
used on people who had already been arrested
and were being taken away to Police vehicles.

The FPanel made the

recommendations:

(i) The Police should review the methods of
crowd dispersal. In particular:

{(a) Police personnel on duty should be
ordered to exercise restraint when
dispersing unlawful assemblies,
especially in the use of canes and
batons, tear gas and water cannons.

(b} Ifthe crowd starts moving away after a
warning to disperse has been given,
they should not be chased and
arrested and/or assaulted.

following
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(i) The headgear (tudung or hijab or scarf) of
women should never be pulled off by
Police personnel, and women should not
be manhandled.

(iii) Police personnel should not destroy
property belonging to members of the
public nor should they confiscate property
without a justifiable reason,

(iv} The Palice should conduct their own
investigations to determine which of their
officers had used force in a manner not
permitted by law. The Panel stressed that
the purpose of the exercise should be to
prevent a recurrence of the incident.

5. Causing injury to persons in detention /
Delay in providing medical treatment
for injured detainees /| Failure to
provide medication prescribed

The Panel accepted the evidence of the

persons injured that tear gas was sprayed info

the truck in which they had been held. The

Panel noted from the evidence of the expert

witnesses that tear gas should never be

released in a confined space as it is possible to
create a lethal concentration, The Panel found
that one witness had had tear gas sprayed into
his eyes at close quarters causing him to lose
his sight temporarily. The Panel also found that
although persons detained had
suffered injuries, there was a delay in providing
medical treatment. Some were brought to the
hospital the next morning while others only the
next night, after ordered by the Magistrate. The

Panel found that some detainees were not

given the medication prescribped by the

doctors.

several

The Panel recommended that:

a) The Police should not assault persons who
have been arrested and/or are
detention.

b) Medical treatment should be provided
without delay,

in

 —

6. Conditions of detention / Treatment in
detention

There was evidence of mistreatment, but the
most serious complaint was from a female
detainee who was asked to strip and do ten
squats. The Police explanation was that
stripping and squatting (once only) was part of
a thorough body search to ensure that the
woman did not have any drugs or dangerous
materials concealed in her body. The Panel
was of the view that requiring a person to strip
and squat is degrading treatment and such a
body search should be carried out, if at all, only
on suspects in drug related offences or violent
crimes,

The Panel recommended that the practice be
stopped.

7. Remand proceedings / Remand of juveniles /
Taking of statements from detainees

All the witnesses were produced before a
Magistrate to enable a remand order to be
made so that they could be detained for a
further pericd pending investigation. The
period of remand requested by the Police was
10 days, but the Magistrate allowed only five
days, his reason being that there would be
overcrowding if they were detained for a longer
period. Among the arrested persons was a 17-
yvear old student who was due to sit for a major
national school examination a week later.

The Panel was of the view that the remand
period sought was unnecessarily long as the
alleged offence was that of being present at an
unlawful assembly and no investigation was
necessary. The Panel felt that all the arrested
persons could have been released on Police
bail and not remanded at all. The Panel was of
the view that incarceralion lor live days was
unnecessary and a violation of the individual's
right to liberty. The Panel felt that the student
should have been released on Police bail and
not remanded.
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What was more disturbing, perhaps, was that
the detainees were questioned by the Special
Branch about matters not directly related to the
alleged offence for which they were detained.
The FPanel was of the view that any guestioning
of, and recording of statements from,
detainees must comply with sections 112 and
113 of the Criminal Procedure Code, and that
the Police general power to gather intelligence
under section 3(3) of the Police Act was
circumscribed by those two specific provisions.
As such, detainees must be informed that they
have a right not to answer questions that might
incriminate them, statements taken from them
must be read back to them and they must be
given the opportunity to make corrections or
additions before signing the stalement. These
rights were not given,

The Panel recommended that the Police have
a training or retraining programme for all
personnel involved in seeking remand orders
so that remand is obtained only when there is
a real need to investigate a crime and not used
for the purpose of collecting security
intelligence or of “turning over' detainees.
Shorter remand, or none at all, would reduce
the overcrowding in lock-ups and would
ultimately ease the burden on the Police.

8. Police Bail

All detainees were released at the end of the
remand period on Police bail and were
required to report to the Police station at least
once a month. One witness had reported to the
Police on the 29 MNovember, 12 December
2000 and 9 January 2001. The Panel was
concerned about the misuse of Police bail for
an indefinite period.

The Panel recommended thal il persons on
Police bail are not charged in court within the
first month, they should be released
unconditionally.
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9. Provocation of Police / Injuries to
Police personnel

The Panel accepted the Police evidence that
the crowd was throwing stones and sticks at
the Police during the last incident that day. The
Panel noted, however, that the crowd's
behaviour was a reaction to earlier Police
brutality, excessive use of tear gas and water
cannons.

The Panel was of the view that if the Police had
exarcised restraint in crowd control, this
violence would not have happened and
persons assembled would have dispersed
peacefully,

10. Police personnel on duty for unduly
long periods

The Panel received information from sources
that the Panel considers reliable, that Police
personnel were on duty for long periods
without rest and/or proper meals. The senior
officers who gave evidence insisted that Police
personnel worked on shifts and were provided
with food and drinks.

The Panel recommended that smaller numbers
be deployed for crowd control so that each unit
can worlk for a shorter period.

CONCLUSION

The Inquiry Report was sent to the relevant
authorities for consideration and
Although it has been described as “biased”,
SUHAKAM is encouraged to know that a task
force was set up to study the
recommendations. One change  that
SUHAKAM notes is that Magistrates now do
consider whether there is a real need lo
remand an arrested person for further
investigation and they do sometimes refuse to
make remand orders when they find that there
is no need to have the persen in custody for
investigations to be carried out.

action.
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(iii) RIGHTS OF ISA DETAINEES

As a result of complaints made on behalf of
those detained in 2001 under the Internal
Security Act (ISA), the Visitation Sub-Working
Group (VSG), under the Complaints & Inquiry
Working Group (CIWG), made two visits to
Kamunting Detention Camp in Taiping, Perak
(Kamunting).

The first visit to Kamunting, in July, was to look
into the conditions of Reformasi and Shia
detainees ensuing from two memoranda
received by the CIWG, while the second visit,
in Movember, was to look into the conditions of
the Kumpulan Militan Malaysia (KMM)
detainees. The second visit also served as a
follow-up to monitor the implementation, if any,
of earlier recommendations made by
SUHAKAM resulting from the earlier visit.

The main complaints made by the ISA
detainees to the VSG are summarized below.
The full visitorial reports are available on the
SUHAKAM website.

1. Disputed Grounds for Detention and
Duration of Detention

Some |SA detainees were uncertain as to the
reasons behind their detention. The Shia faith
followers were told by the authorities that their
detention was not related to their faith, but
because of their association with an
international terrorist organization. However,
they objected to this charge as they claimed
they had not engaged in acts of violence.

Other |SA detainees were particularly
concerned about the actual length of time they
were to be detained, This is because the two-
year detention order can be extended to an
indefinite number of two-year terms.

2. Right to Practise Religious Beliefs

All male Muslim members amongst the ISA
detainees were not allowed to perform the
compulsory Friday prayers as a congregation.
One reason for this, according to the
guthorities, was to ensure the separation of
new detainees from the other detainces who
have gone through a substantial rehabilitation
process. During the second visit made to
Kamunting, it was made known to SUHAKANM
that a fatwa had been issued by the Perak
Religious Council to the effect that it is not
compulsory for persons who are not “free”
{merdeka) to carry out the compulsory Friday
prayers as a congregation. Furthermore, the
number of ISA detainees does not reach the
required number of 40 persons to render
congregational Friday prayers compulsory.

SUHAKAM recommends that all

a) male Muslim detainees be permitted fo
attend Friday prayers as a congregation on
the following grounds:

iy the performance of Friday prayers
does not provide opportunity for
prolonged interaction among members
of the congregation. Moreover, the
detainees are under constant
supervision of prison officers.

i} the quota of 40 persons can be met if
the number of other persons held in
Kamunting is considered. (Kamunting
also holds pre-release convicted
prisoners besides the ISA detainees.)

iii) the request to perform the Friday
prayers as a congregation is a request
made on the basis of the delainees’
religious beliefs. To refuse that request
is an infringement of the freedom to
practise one’s religion,
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3. Separation of Reformasi Activists

During both visits to Kamunting, the Reformasi
activists were kept separated at all times in
groups of two or three. Prison officers
explained that this was the usual practice with
new detainees who were beginning the
assimilation/rehabilitation process. This, they
said, was an unwritten policy and this process
was carried out on a case-to-case basis,

It was pointed out that the KMM detainees also
went through a period when they were
separated for three months upon arrival at
Kamunting. During the VSG's second visit, the
KMM detainees were no longer kept
separated, unlike the Reformasi detainees.
Prison officers said the Reformasi detainees
remained separated because they apparently
had not shown much progress in the
rehabilitation/assimilation process. It was
noted, however, that during the fasting month
of Ramadan, this particular restriction was
relaxed for purposes of breaking fast and
tarawih prayers. The Reformasi detainees
were allowed time together from 4.00 p.m. to

10.00 p.m.

SUHAKAM recommends that :

a) a set programme in carrying out the
rehabilitation/assimilation process be
established and applied. This programme
should include time limits on the separa-
tion of detainees and the employment of
trained professionals such as counsellors
to undertake the rehabilitation programme
and to monilor the progress of the
detainees wvis-a-vis the rehabilitation pro-
gramme,

4. Legal Professional Privilege-

Communication between Legal
Counsel and Client
Meelings between the Reformasi activists and
their legal advisers were within the sight and
hearing of the prison officers. Further,
documents exchanged between lawyer and
client/detainee were also vetted by the prison
officers. The prison officers explained that
actions taken by them were necessary
measures lo maintain peace and security and

were in accordance with |SA rules.

SUHAKAM is of the view that rules made
under the ISA cannot override Section 126 of
the Evidence Act 1950 which provides for legal
professional privilege regarding
communications between legal counsel and
client. Further, it is noted that there are
provisions in the ISA rules that allow the

relaxation of requirements on visits.

SUHAKAM recommends that :

a) detainees should be allowed to consult
their lawyers within sight but out of hearing
of prison officers.

2. Visits

Reformasi detainees complained that they
were not allowed to interact freely with their
families during visits, except to hug shortly
before silling down to talk separated by a
screen. According to the prison officers, this
was the normal practice for all visits as it was a
safety precaution. Families also complained
that prison authorities made last-minute
changes to their visiting times, resulting in
them being unable to make the visits at the
new time slots.
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SUHAKAM recommends that:

a) there is no necessity for a screen or
partition to physically separate the
detainees and their visitors. These visils
are supervised and monitored by prison
officers;

by alternatively, visitors could be searched for
any unauthorized articles before and after
meeting detainees;

c) any last-minute changes to previously
approved visits be kept to a minimum to
avoid any inconvenience or hardship for

the detainees' families.

6 Foreign Detainees

There were a number of foreign nationals
detained under ISA in Kamunting during both
visits there. According to the prison authorities,
embassies of these foreign nationals were
informed ol their detention and efforts were
made to have them deported. A number of
them did not speak English or Malay and were
thus unable to communicate effectively with
members of the SUHAKAM delegation and the
prison authorities. The prison authorities
believed it was sufficient that the foreign
detainees have access to an interpreter at
least once in six months, when they made

representations to the Advisory Board.

SUHAKAM recommends that:

a) foreign nationals should be deported to
their home countries unless their lives
would be endangered, in which case they
should be deported to third countries

willing to accept them;

b) an interpreter or an official of the same
nationality as the foreign detainees meet
with them at least once a month to ensure
that they are able to communicate their
needs to the prison authorities or any other
relevant persons/authorities.

This Visitation Report was submitted to the
relevant authorities in the Home Ministry for
their consideration,
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(iv) RIGHTS OF REMAND
PRISONERS

SUHAKAM is of the view that all detained
persons and prisoners have a right to be
treated with respect due to their inherent
dignity and value as human beings. SUHAKAM
upholds that no one should be subjected to
torture or to cruel, inhumane or degrading
freatment or punishment. As such, when
SUHAKAM's attention was drawn to the
questionable manner in which some persons
were treated when arrested and while in
detention during investigations, two working
groups began looking at the conditions of
detention of remand prisoners. The Law
Reform Working Group (LRWG) carried out a
study on “The Rights of Remand Prisoners”
and the Visitation Sub-Working Group (VSG)
under the Complaints and Inguiry Working
Group made several visits to various places of
detention. Reports of the study and the
various visits are available on the SUHAKAM
website.

The main areas of concern for remand
prisoners - rights upon arrest, remand
proceedings and conditions while in detention
and selected recommendations made by
SUHAKAM are summarized below,

1. Rights upon Arrest

Some arrested persons complained that they
were not informed of the grounds for their
arrest and of what was going to happen to
them. Their families and/or employers were
also not informed of their arrest.

SUHAKAM recommends that:

(a) the constitutional right of arrested persons
to be informed of the grounds for their
arrest as soon as possible be strictly
applied,;

(b) arrested persons be provided information
about remand proceedings, their rights to
counsel and bail and in relation to
interrogation in custody;

(c)} families and/or employers of arrested
persons be nolified as soon as possible.

Arrested persons also complained that they
were denied visits from their families and
access 1o counsel. The Police insisted that
they could not allow arrested persons to see
either their families or counsel until after the
completion of investigations as there was a
possibility of them giving instructions for the
disposal of evidence.

As all visits are within sight and hearing of
FPolice personnel, SUHAKAM recommends
that:

(a) families be allowed to visit as this access
can determine whether the detainee has
hean ahusead:

(b) the Federal Court decisions allowing the
Police the right to decide when an arrested
person can consult counsel should be
reviewed so that the constitutional right to
consult counsel can be exercised
immediately upon arrest.

2. Remand Proceedings

Persons arrested are to be produced before a
Magistrate within 24 hours of their arrest if they
are to be detained for a further period pending
The present practice of
interpreting “24 hours” as "a day" and the

investigation.

consequent exclusion of public holidays has
resulted in persons arrested before or on a
public holiday being detained for much longer
than the permitted 24 hours before a remand
arder is sought from the Magistrate,
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SUHAKAM recommends that:

(a) the words “24 hours” be interpreted sirictly
as the liberty of an individual is at stake and
the interpretation in favour of the individual's
liberty be enforced. As such, persons
arrested should be produced before a
Magistrate within 24 hours of their arrest
regardless of whether the end of the Z24-haur
period will fall on a holiday. SUHAKAM is of
the view that having a Duty Magistrate would
enable applications for remand to be
considered at any time. SUHAKAM believes
that the liberty of the individual should not be
sacrificed for administrative expediency.

Persons arrested also complained that neither
they nor their families were informed of remand
proceadings, that they were not allowed to brief
counsel and during proceedings were kept at a
distance from the Magistrate.

SUHAKAM recommends that

(a) family members and counsel be told when
and where remand proceedings are to be
held and that counsel be allowed to take
instructions from the persons arrested,

(b} Magistrates should consider whether there is
any real need for the arrested person to be in
detention while investigations are carried
out, and not simply grant whatever period is
sought by the Police;

(¢) Magistrates should take the initiative fo
inquire whether the family of the arrested
person has been informed, whether he
would like to have counsel representing him,
whether he is physically and mentally well or
in need of medical attention or medication
and, finally, how long he has already been in
detention.

Aware of the current shortage of Magistrates and

the time that would be required for remand

proceedings if a Magistrate did ask the above

questions, SUHAKAM recommends that

(a) more Magistrates be appointed to cope with
the increasing number of cases, and

(b) except for serious offences, the Folice
release arrested persons on police ball as
this would reduce overcrowding in lock-ups.

3. Conditions of Detention

Complaints that conditions in the lock-ups were
appalling was borne out by SUHAKAM's visits to
several detention centres. Overcrowding, male
detainees stripped to their underwear, having to
sleap on the cement floor, no privacy in the use of
toilets, lack of water for the toilets and the
consequent stench, contribute to making
detention a traumatic experience. Clearly, the
gazette notification for the number of persons that
can be detained in a particular lock-up and the
Lock-up Rules 1953 which sets out the rights of
persons detained in lock-ups are not complied
with.

SUHAKAM recommends that :

(a) the Lock-up Rules be applied, particularly in
relation to the provision of bedding and
clothes for the detainees, which includes the
right to wear their own clothes;

(b) the Lock-up Rules be reviewed and brought
in line with relevant United Nations
Instruments (Standard Minimum Rules for
the Treatment of Prisoners, Basic Principles
for the Treatment of Prisoners, and Body of
Principles for the Protection of all Persons
under any Form of Detention or
Imprisonment). At the very least, the Lock-up
Rules should be amended to be in line with
those provisions of the Prisons Regulations
2000 that apply to remand or unconvicted
prisoners whao are detained in prisan,

The VWSG reports also recommend that :

{a) water tanks and pumps be purchased fo
alleviate the water problem at police lock-
ups. SUHAKAM understands that the Police
have taken steps to implement this
recommendation.

(b) Pudu Jail be used for detaining persons
arrested for drug-related offences to reduce
overcrowding in the police lock-ups.

I
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(v) RIGHTS OF YOUNG
PRISONERS

As a result of a public outery, SUHAKAM, on its
own motion, decided to investigate the
predicament of young prisoners. As part of its
investigation, visits by SUHAKAM
Commissioners included the Kapar Police
Station, the Sungai Buloh and Kajang Prisons
and the Henry Gumey Schools in Teluk Mas,
Malacca and Batu Gajah, Perak, Consultations
between SUHAKAM Commissioners and
volunteer lawyers from the Kuala Lumpur
Legal Aid Centre were alsc held.

A workshop on the Rights of Young Prisuners
was organized by SUHAKAM on 20 November
2001. The purpose of the Workshop was to
identify and to find solutions to the problems
faced by young prisoners in Malaysia.
Representatives from wvarious Government
ministries and departments, the courts as well
as non-government organizations were invited
to the Workshop.

National Unity and Social Development
Minister, Dato’ Dr. Siti Zaharah Sulaiman at the
Workshop on ‘Rights of Young Prisoners'

The main problems identified at the Workshop
and resolutions made are summarized below.
The full report on the Workshop may be
downloaded from SUHAKAM's website, whilst
the transcript of the discussion of the
Workshop and the Background Paper of the

Workshop may be obtained from SUHAKAM's
library.

1. Police not contacting parents or
guardians of young prisoners
immediately after their arrest

Family members or guardians of young

prisoners (aged below 21 years) must be

informed of the arrest of a young prisoner
immediately. Amongst the resclutions made
weare:

{a) the Police shall issue a written
memorandum as soon as possible to
remind all Police officers of their
responsibility to inform the parents or
guardians of young prisoners about their
arrest immediately after the arrest;

(b} the Police shall issue guidelines containing
all the steps that must be taken by a Police
officer to trace the parents or guardian of a
young prisoner and shall distribute the
said guidelines to all Police officers for
their guidance as soon as possible; and

(e} the Court shall issue a circular that when a
young prisoner appears before the court,
especially if the young prisoner is not
represented by counsel, the Court shall
guestion whether the parents or guardian
of the said prisoner have been contacted.
If the Court finds that the parents or
guardian of the young prisoner have not
been contacted, the Court shall order that
the prisoner’'s parents or guardian be
contacted within 24 hours before
proceeding with the case.

2. Police not contacting a probation
officer immediately after the arrest of
juveniles

It shall be the duty of the Police officer,

immediately after the arrest of a juvenile-and

not only at the pre-sentencing stage-to inform

a probation officer of the arrest of the juvenile

(age below 18). Amongst the resolutions made

were:
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(a) the Police shall issue a written
memorandum as soon as possible to
remind all Police officers that is mandatory
for them to immediately inform a probation
officer of the arrest of the juvenile and to
transmit to the probation officer a copy of
the charge and other information required
by the probation officer;

(b) the Ministry of National Unity and Social
Development shall take the appropriate
steps to ensure that at least one 53 and
five S5 probation officers are placed at
each district as soon as possible in view of
the fact that the Government has
approved an additional 398 officer
positions; and

{c} the Court shall issue a circular that where
a juvenile appears before the Court,
especially if the juvenile is not represented
by counsel, the prosecution shall be
guestioned as to whether or not a
probation officer has been contacted. If
the Court finds that a probation officer has
yet to be contacted, the Court shall order
that a probation officer be contacted within
24 hours before proceeding with the case.

3. Police brutality and abuse of powers in
Police lock-ups

The Workshop agreed that Police brutality and
abuse of powers in Police lock-ups are serious
matters. The main resolution made was that
the Police shall issue a written memorandum
as soon as possible to remind all Police
persennel that they are prohibited from beating
or using force against a prisoner and accepting
any payment or reward from, or on the behalf
of, a prisoner or from a visitor of a prisoner.

4. Young prisoners who are not allowed
bail by the Police or who are not able to
meet the high level of bail required by
the Courts

Wherever possible, a young prisoner should be
allowed bail. Amongst the resolutions made
wera:

(a) the Police shall issue a writlen
memorandum as soon as possible to
remind all Police officers that if a case
cannol be resolved in a short time, subject
to the facts of each case, a young prisoner
must be allowed bail, and

(b) the Court shall issue a circular that when
faced with a case concerning a young
prisoner who is unable to provide bail other
forms of bail such as the personal bond of
the parents or relatives should be
considered.

5. Remand of young prisoners in prisons
Wherever possible, a person under the age of
21 who has been accused of committing a
crime shall not be detained in prison. Amongst
the resolutions made were:

(a) the Social Welfare Department shall
inform all probation officers that they must
attend Court at the dates when a juvenile
is brought before the Court to enable them
to provide the judge or the magistrate with
information in relation to the juvenile,
including information as to where the
juvenile should be placed,;

(b) the Social Welfare Department shall
inform all probation officers that they must
follow the developments of the case of a
juvenile from the time they have been
informed of the arrest of the juvenile by the
Police;

(c) the Ministry of National Unity and Social
Development shall investigate whether a
Social Welfare Department detention
centre for juveniles which has tighter
security than other Social Welfare
Department detention centres should be
astablished specifically to remand
juveniles who are thought to be out of
control or cannot be safely detained in the
current Social Welfare Department
centres;



{d) the Court shall issue a circular that all
Juveniles who are charged shall be
remanded to Social Welfare Department
institutions unless there is an application
by the prosecution, the probation officer or
any other relevant parties for the juvenile
to be sent to other places of detantion;

(e) the Judicial and Legal Training Institute
(ILKAP), Prime Minister's Department,
shall organize training programmes for all
relevant parties, that is the Court, the
prosecution and officers from the Social
Welfare Department, concerning the
handling of cases involving persons under
the age of 21 years; and

(f) the Home Affairs Ministry shall investigate
whether a remand centre specifically for
young prisoners between the ages of 18
and 21 years should be established.

6. Young prisoners remanded in prisons
for a long period of time whilst awaiting
trial or sentencing

A young prisoner should not be detained for

too long in prison whilst awaiting trial or

sentencing because this will interfere with his
mental and emotional development. Amongst
the resoclutions made were:

(a) the Court shall begin a study in relation to
the issuance of Practice Directions with
the aim of achieving the completion of

cases involving young  prisoners,
especially juvenile prisoners, within three
months;

(b) the Court shall fix other days for juvenile
court proceedings as a replacement for the
first and third Saturdays of the month
which were juvenile court proceedings
days before those days were declared to
be holidays in the Government sector,

(c) the Legal Affairs Division, Prime Minister's
Department and the Court shall begin a
study to ascertain the merits of the
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propasal for the establishment of a court
specifically for juveniles in each state;

(d) the Court, the Prisons Department, the
Social Welfare Department and the Legal
Aid Centre shall as soon as possible begin
to expedite the hearings and the
santencing of young prisoners (where
applicable), especially juvenile prisoners;
and

(e) the Health Ministry, the Chemistry
Department and the Social Welfare
Department shall take no longer than three
weeks from the date of the request for a
report to complete their respective reports.

7. Students dismissed from schools
because they were arrested by the
Police and/or charged in Court

The principle that a person is innocent until

proven guilty is a fundamental principle and, as

such, a student must not be dismissed from
school merely because the said student has
been arrested by the Police or charged in

Court. Amongst the resolutions made were:

(a) the Legal Aid Bureau shall inform the
Education Ministry about students who
have been dismissed from schools and
other educational institutions because they
have been arrested by the Police or
because they have been charged in Court;
and

(b) the Education Ministry shall issue a
circular to order all schools and
educational institutions not to take any
disciplinary action against students who
have been arrested by the Police or
because they have been charged in Court
until their cases have been finally decided
by the relevant authorities.

8. Lack of proper rehabilitation
programmes for young prisoners in
prisons
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Suitable rehabilitation programmes for young

prisoners must be conducted in all prison
institutions to prepare them to return to society.
Amongst the resolutions made were:

(a)

the Court shall issue a circular that,
subject to the facts of each case and also
subject to the discretion of the Court, when
faced with a case concerning young
prisoners, alternatives to prison sentence
should be given full consideration by the

Court;

the Judicial and Legal Training Institute

(ILKAP), Prime Minister's Department,

shall organize training programmes for all

officers of the Court in relation to
santencing of persons under 21 years old;
the Prisons Department shall increase the
quality of its rehabilitation
programme in prison institutions whilst
awaiting the building of new prison
institutions with better faciliies. Amongst
the steps that should be taken by the

Prisons Department are:

(i} the Prisons Department shall train
prison officers in the fields of
counselling and child psychology to
enable them to assist in the care of
young prisoners, especially inmates of
Henry Gurney Schools;

(ii) the Prisons Department and the Home
Affairs Ministry shall conduct a study
on how a work placement scheme in
both the public and the private seclors
may be implemented for young
prisoners, especially inmates of Henry
Gumey Schools;

(i} the Prisons Department and the
Education Ministry shall conduct a
study on possible joint ventures
between prison institutions, especially
Henry  Gurney  Schools, and
Institutions of Higher Learning (IPTA)

current

(d)

to assist in the enhancement of
chances of acceptance into the
respective IPTAs of former young
prisoners; and
(iv) the Prisons Department and the
Education Ministry shall co-operate to
fill the vacant positions for academic
teachers at Henry Gurney Schools as
so0n as possible.
SUHAKAM, with the co-operation of the
Prisons Department, shall organize a
workshop for non-governmental
organizations and other individuals to
inform them of the necessity of public
support to encourage and facilitate the
return of former young prisoners to
society.




(vi) RIGHTS OF OTHER
PRISONERS

The Visitation Sub-Working Group (VSG)
visited several places of detention in 2001,
mostly prisons and lock-ups. Each visit
normally serves a particular purpose, for
example, to lock into the conditions of specific
groups of detainees such as young prisoners
or ISA detainees. However, that does not mean
that the conditions of other prisoners met
during these visits are ignored or neglected. In
the various visitorial reports, issues regarding
other prisoners such as foreign nationals,
female prisoners who are pregnant or with
babies/children in the prison grounds, civil
prisoners, and prisoners with HIV/AIDS were
also raised and discussed. This section of
‘Issues in Focus” covers these issues.

1. Foreign Nationals

(a) Language Barrier: Some of the foreign
prisoners were unable to communicate
effectively with the prison authorities as
they do not speak Malay or English. At the
Kajang Prison for Women, for example,
the prison authorities had to “appoint" a
spokesperson from amongst foreign
prisoners of the same nationality to be the
"go-between” with those who do not speak
Malay or English. Efforts should be made
for intcrpreters or an official of the same
nationality as those unable o
communicate properly with the prison
authorities to visit these prisoners at least
once a month. This is to enable them to
express themselves and convey their
needs or concermns to the prison
authorities.

(b) Overcrowding: It was noted during the
visit to the Kajang Prison for Women that
of the 787 prisoners held on that day, 560
were foreign nationals. Further, the
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capacity of this prison is 450 prisoners. If
the foreign nationals are deported to their
home country, the prison could easily
accommodate the remaining 227
Malaysian prisoners without the possible
consequences of overcrowding. According
to the Sungai Buloh Prison officers-as
affirmed by the prison authorities from the
Kajang Prison for Women-when there is a
foreign national detained, the Immigration
Department and relevant embassy are
notified to ensure that he/she is deported
as soon as possible. Usually the prison
authorities detain the foreign national for
as long as a month before following up
with the Immigration Department again.

“Banduan Dagang™ These are foreign
nationals whe have completed their
sentence and are awaiting deportation. At
the time of the visit to the Kajang Prison for
Wamen, there were 135 of them. If and
when the deportation process is not
carried out expeditiously, these foreign
detainees have their "sentence” extended.
This is of concern in view of the fact that
foreign detainees at the Kajang Prison for
Women have had to wait up to two vears
to be deported.

Prisoners with Special Needs

Pregnant Prisoners: Prisoners al lhe
Kajang Prison for Women include
pregnant women, with some of them giving
birth while in prison. The prisoners and
their babies receive medical attention and
treatment from medical staff of the prison
and Kajang Hospital. However, there is no
specific nutnitional regime provided to meet
pre/post-natal dietary needs. SUHAKAM
was informed that the prison authorities
and the Ministry of Health were working on
a menu to cater for the nutritional needs of
pregnant prisoners and their children.
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(b} Prisoners with Babies/Children: Prison

Regulation 13(1) of the Prison Regulations
2000 provides that a child up to three
years of age may be admitted with his
mother by the Director-General. During
the visit to the Kajang Prison for Women,
there were 10 children kept within the
prison grounds. They spend the day in a
children's corner in the care of other
prisoners while their mothers carry out
their daily duties and return to their
mothers in the evening.

We observed that some of these children
suffercd from a skin disorder. The well-
being of the children needs to be
improved.

Fathers of these children are encouraged
by the prison authorities to visit them.
However, they can only meet over
counters, Some fathers do not visit their
children at all, and alternative father
figures should be encouraged to visit
these children to familiarize them with
men.

It must be highlighted that in the Standard
Minimum Rules for the Treatment of
Prisoners (as adopted by the First United
Mations Congress on the Prevention of
Crime and the Treatment of Offenders,
held at Geneva in 1955, and approved by
the Economic and Social Council by its
resolution 63 C (XXIV) of 31 July 1957
and 2076 (LX) of 13 May 1997), Rule 23
from the Medical Services section
provides:

ity In women's institutions there shall be
special accommodation for all
necessary pre-natal and post-natal
care and treatment. Arrangements

3.

shall be made wherever practicable
for children to be bom in a hospital
outside the institution. If a child is born
in prison, this fact shall not be
mentioned in the birth certificate.

i) Where nursing infants are allowed to
remain in the institution with their
mothers, provision shall be made for a
nursery staffed by qualified persons,
where the infants shall be placed
when they are not in the care of their
mothers.

HIV/AIDS Prisoners: Kamunting

Detention Camp at Taiping, Perak is the

designated northern zone for the helding

of HIV/AIDS from Perak, Penang and

Kedah. This zoning system has been

implemented since October 1991 and is

referred to as the AIDS Control Centre
according to zones (Pusal Kawalan AIDS
mengikut zon). It was explained that the
zonal system is implemented to better
facilitate the treatment and monitoring of

HIV/AIDS prisoners. There were also

HIV/AIDS prisoners at the Kajang Prison

for Women; no special diet appeared to be

provided for them. There were also a few
young male prisoners with HIV/AIDS at
the Sg. Buloh Prison.

Civil Prisoners

At the Kajang Prison for Women, it was
brought to the attention of SUHAKAM that
there were 12 civil prisoners held there on the
day of the visit. They were held in the same
area as remand prisoners, These prisoners
were hald under section 398 of the Criminal
Procedure Code, which provides for the
detention of witnesses in criminal trials whom
the Public Prosecutor or accused fears may
abscond before the trial.



Although the financial responsibility for these
civil prisoners falls upon the courts, the prison
authorities have had difficulty in getting
financial support from the courts. As such,
these civil prisoners are an added financial
burden to the prison authorities.

SUHAKAM recommends that the courts fulfil
their responsibility in maintaining the civil
prisoners.

CONCLUSION

The authorities need to appreciate that not all
detainees/prisoners are the same. While
equality of treatment is imperative, there may
be instances when the needs of different
detainees/prisoners need to be catered fo,
particularly if this could improve the owverall
condition of the place of detention. As an
example, by expediting the deportation of
foreign detainees, overcrowding could be
avoided,
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(vii) REPEAL OF THE BANISHMENT ACT 1959 (Act 79)

The Banishment Act 1959 is a law providing for the banishment and expulsion from Malaysia of
persons who are not citizens. The Act was frequently used in the 1960s, but since then it has not
been used at all.

Under the Act the Minister of Home Affairs is empowered to make a banishment order if he is
satisfied that the banishment of the person is conducive to the good of Malaysia. Usually, the
banished person will be sent back to his country of origin by the Malaysian authorities. While
waiting to be sent back, he is detained in jail.

The Minister also has powers to make an expulsion order. The person so expelled is not detained,
and is required to make his own arrangements lo leave Malaysia.

For those who were banished, a problem arose when their country of origin refused to take them
back. They continued to be detained in jail. In December 1873, there were 75 banished persons
detained in prison; some had been detained for seven years with no hope of being sent anywhere.

This matter was raised in Parliament several times and eventually, in December 1975, 63 of the
banished persons were released from prison,

SUHAKAM has obtained the following information from the Ministry of Home Affairs:
1. The authorities have not used this Act for a long time.
2. All persons detained in prison under a banishment order have been released,

This Act is no longer required as non-citizens can be deported to their country of origin by using
the Immigration Act 1959/63 (Act 155) if they are in Malaysia on a visit pass, employment pass or

are illegal immigrants.

SUHAKAM recommends that the Banishment Act 1959 be repealed.



(viii) SARAWAK: NATIVE
CUSTOMARY RIGHTS (NCR)
LAND ISSUE

In 2001, the Commission received five
memoranda from the wvarious Pribumi
communities of Sarawak highlighting the
failure of the stale government to recognize
their native customary rights over land. This
has resulted, amongst others, in non-payment
of compensation, encroachment of their land
by logging companies and development of that
land without considering the rights of the
Pribumi to their traditional land.

Subsequently in October 2001, a team of three
Commissioners, visited the Orang Ulu (Kayan,
Kenyah, Penan) settlements in Belaga, Sg.
Asap Resettlement Area in Bakun, the Bakun
Dam site, a logging concession camp and
areas extending into Ulu Baram. Visits were
also made to an |ban kampung in Ulu Baram,
Miri Division for a better understanding of the
actual situation. Discussions were held with the
communities visited, the District Officer at Sg.
Asap and the Bakun Dam Authority.

Meetings were later held with wvarious
Government agencies concerned with native
land and native issues, as well as the State
Economic and Planning Unit and the State
Attorney-General to obtain the State
Government's perspective on the issues raised
by the Pribumi and to share their experiences
with the Government officials.

1. Penan Issue

The main issue raised was the encroachment
of their native land by logging companies,
which had resulted in degradation of the
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forests around their villages and pollution of
their water supply. Other issues included the
encroachment of their traditional lands for
development of oil palm plantations without
involvement of the natives, and the
unavailability of birth certificates and identity
cards for the native children. The remote
location of the Penan community also means
limited access to infrastructure, school and
health care for the elderly, mothers and young
children. Lack of basic infrastructure and
inaccessibility means many children of school
going age are not attending school.

2. Bakun Dam Development Project

The team visited the Bakun Development
Authority and the Bakun Dam site, received a
briefing from the District Officer on the
resettlement at Kampung Asap and visited a
number of Government-built longhouses at the
Kampung Asap resettlement area. The
complaints focused on the quantum of
compensation received in terms of land size,
perceived unfair resettlement arrangements,
inadequate compensation-which excluded the
value of old houses and farmlands left behind
and poor infrastructure at the new settlement.

(a) Land Size: The settlers claimed that the
three acres provided by the authorities are
inadequate to support a sustainable
livelihood. It is also unrealistic to expect
the families to be able to eamn a living by
farming a three-acre plot because most of
the settlers have no experience in
intensive agriculture. Some families also
claimed that their farmland is a long way
from their homes and access is difficult,
while others claimed that the land is not
suitable for intensive farming due to poor
soil or topography.
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SUHAKAM recommends that the Stale
Government allocate alternative land for
the settlers to cultivate commercial crops
to sustain their livelihood or to consider the
FELDA resettlement model.

(b) Housing: Each family is allocated a
"home" within a longhouse with about 15
or 20 homes per longhouse. Each home is
a 20 x 20 foot double-storey link unit,
complete with kitchen and bathroom, but
without bedrooms and septic tank. The
space provided appears quite adequate
for a family. The complaints centred on the
price of the house (RM52, 000) lo be paid
five years after setflement. The families
said that they are in no position to pay for
these houses, with many saying that
workmanship was shoddy and materials
used were sub-standard.

SUHAKAM recommends that the State
Government should seriously look into the
issues raised and address them
accordingly. For example, the Stale
Government should subsidize the cost of
their new homes,

() Compensation for Lands Left Behind
and/or Flooded: The Government had
promised compensation to the settlers if
they agreed to resettle at Kampung Asap.
However, the settlers claimed that the
compensation given is inadequate as they
were not compensated for their old houses
and most of the farmlands, which had
been abandoned. The hardship allowance
of RM2,500 per family was also not paid.
The Land and Survey Department's
decision on which piece of land to be
included for compensation was often
disputed.

SUHAKAM  recommends that the
provision of adequate and equitable
compensation to the families who were
forced to resettle due to the pending
flooding by the Bakun Dam be reviewed
and hardship allowance paid.

(d) Employment Opportunities, Health &
Security: The settlers claimed that there
are very limited employment opportunities
around Kampung Asap to enable them to
earn a reasonable living. They also
expressed concem over the unhealthy
conditions of the longhouses and the
absence of a proper access road to the
nearest town, poor maintenance and
drainage.

SUHAKAM recommends that the Slale
Government look into these complaints as
a matter of priority.

3. Communities against Resettlement in
Sg. Asap
Seven Pribumi communities refused to move
out of their villages and had either remained at
the old villages or moved further upstream
above the predicted high-water level of the
Bakun Dam. The team visited three of these
communities.

The main reasons expressed by the

communities for their unwillingness to resellle

are mostly related to the issue of

compensation. These issues are:

i) Factors considered in calculation of
compensation,

il Amount of compensation (monetary value
and land size); and

iy Delay in full payment of compensation.
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4. lban Communities

Eight Iban communities affected by oil palm
development by the Sarawak OQil Palm Sdn
Bhd (SOP) had been offered development of
their native customary land into oil palm
plantations. Each family was originally offered
seven acres of oil palm for their land. This was
later reduced to two acres, but was eventually
rejected by the |ban communities. Disputes
resulted in the death of four Chinese workers
on 1 September 1999. On 3 September 1999,
18 Iban surrendered to the Police. All were
released the following day except Encik Jalin
ak Aton, who was then 73 years old. He was
charged and later convicted and sentenced to
12 years’ imprisonment. It was alleged by his
family members that he was a scapegoat in the
case.

The Iban were unhappy with the terms offered
by SOP for the development of their lands and
sought more appropriate terms. The |ban also
requested SUHAKAM to assist in the appeal
against the imprisonment of Encik Jalin. As his
case is before the courts, SUHAKAM is unable
to assist due to the limitations of the
SUHAKAM Act. However, two Commissioners,
visited Encik Jalin in Miri Prison on 14
December 2001 and noted that he suffered a
serious eye infection and was in need of an
operation,

SUHAKAM recommends that the relevant
state agencies, such as Sarawak Land
Consolation and Rehabilitation Authority
(SALCRA), assist the Iban communities in the
development of their lands. SUHAKAM also
recommends that Encik Jalin ak Aton be given
appropriate  medical treatment, including

surgery.

3. Communities Living Downstream of the
Bakun Dam

Although the team did not visit any of the
communities living below the Bakun Dam, the
concerns expressed in their memorandum
were discussed with the Bakun Authority. They
were concerned about the environmenlal
impact of the dam, which would include
reduction in water flow and fish stock. Their
main concern, howewver, was for their safety
and their fear if anything untoward should
happen to the dam. These issues were
discussed with the Bakun Authority who
assured us that the fears were unfounded and
that all necessary measures will be taken to
ensure the safety of the dam, and that
adequate supply of water will be provided to
the communities downstream.

SUHAKAM recommends that the proposed
safety measures of the dam be monitored
regularly.

RESPONSE FROM
AGENCIES

Sarawak Attorney-General, Datuk J.C. Fong,
briefed SUHAKAM on native customary laws
and native rights over land in Sarawak and

GOVERNMENT

also on Government policies and practices
regarding recognition of native rights to land.
SUHAKAM was also informed by various
government agencies-State Economic and
Planning Unit (UPEN), Land Custody and
Development Authority (LCDA) and Sarawak
Land Consolation and Rehabilitation Authority
(SALCRA )-of their extensive efforts to develop
their respective lands as well as Native
Customary Rights (NCR) lands. Development
efforts are carried out either through joint
venture schemes or by these agencies acting
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as managing agents, identifying suitable
partners or investors to develop the land.

The Sarawak Timber Association claimed they
have played their role to remedy the effects of
logging on the livelihood of the Pribumi by
providing water tanks, constructing longhouses
and roads.

Further consultations with the state agencies
were planned for 2002.

SUHAKAM further recommends that:

i) Alternative land be provided in addition to
the three acres earlier provided for those
who shifted to Sg. Asap Resettlement
Area.

i} Three or more villages of people within the
same ethnic community, such as the
Panan or the Iban, be combined to form a
new setllement.

iy There should be clear demarcation or
delineation of these settlements between
the different ethnic communities to avoid
possible disputes over boundaries.

ivi The Government should also consider
providing Forest Reserve Areas to the
natives for hunting and foraging purposes.

v) A foundation should be set up, to be
funded by the logging companies, to offer
financial assistance to the Pribumi where
areas they claimed to be NCR land are
affected by logging activities. The fund can
also be utilized to develop and construct
new settlements for the Pribumni,

vi) The Pribumi should be given opportunities
to be involved in the development of the
reserved lands through a co-operative or
share scheme as practised at the Kg. Suai
resettlement area in Mir.

vii) Relevant Government agencies should
conduct roadshows and dialogue sessions
to provide clarifications to affected
Pribumi. This is to provide a forum in which
the natives are able to discuss openly their
problems and needs with representatives
of Government agencies, This will
contribute towards a more constructive
relationship between the Pribumi and the
Government.

CONCLUSION

SUHAKAM considers claims by natives for
their livelihood and practice of their customs as
a basic human right and it is important that the
issues raised be resolved amicably. In this
regard, SUHAKAM is willing to be the mediator
between the natives and the State Government
to resolve the many outstanding issues.
SUHAKAM planned to meet with the Chief
Minister of Sarawak in early 2002 before
finalizing its report on the Native Customary
Rights (NCR) land issue.
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CHAPTER 4

RIGHTS OF THE
DISADVANTAGED: REPORT ON
THE FIRST MALAYSIAN HUMAN

RIGHTS DAY PUBLIC FORUM

The First Malaysian Human Rights Day with its
theme of “Rights of the Disadvantaged” was
launched by the Deputy Prime Minister, Dato’
Seri Abdullah Haji Ahmad Badawi, on 9
September 2001 at the Putra World Trade
Centre, Kuala Lumpur.

Datuk Seri Abdullah Hj. Ahmad Badawi
launching the First Malaysian Human Rights Day

A total of 450 participants from 190 civil society
organizations and government departments
attended the two-day Public Forum. The
Forum was divided into a plenary session, six
concurrent workshops, and a concluding
session. Five speakers Mr. Adrian Lasimbang,
Professor Norani Mohd Salleh, Dato’ Sayed A.
Rahman bin Sayed Mohd, Ms lvy Josiah and
Datin Paduka Marina Mahathir spoke on the
Rights of the Indigenous, the Disabled,

Children, Women and People Living with
HIVIAIDS respectively. Following this plenary
session, the participants broke into six
workshops to discuss in depth Iissues
surrounding the needs and rights of the
Indigenous People, the Disabled, Children,
Women, Workers and Special Groups (such as
People Living with HIV/AIDS and the elderly).
Each workshop, chaired by a Commissioner,
identified issues of concern pertaining to the
rights of the respective disadvantaged groups
and proposed solutions to the problems.

SUHAKAM plans to
submit the report of the
first Human Rights Day
Public Forum on the
Rights of the
Disadvantaged to the
various government
departments for follow-up

action.

The main recommendations

are summarized below.,

1. Indigenous People
(a) Forest and Land Rights

(it To support the Indigencus People in
their efforts fo obtain recognition of
forest and land rights;

(i) To lobby for the amendment or repeal
of provisions of legislation relating to
land and forest that restrict or revoke
the rights of Indigenous People to land

and forest;




(i) To be aware of the conflict between

native customary land rights and
existing legislation,;

(iv) To organize a fact-finding mission on

the case of the Penan in Baram as
soon as possible. To obtain guidance
and suggestions from the NGOs and
the Penan community as to the places
to visit, and the villagers with whom
dialogues should be held. SUHAKAM
should not depend on the authorities
to arrange programmes for its
delegation. SUHAKAM should also
sand fact-finding missions to other
areas where the rights of Indigenous
People are being violated.

(b) Right to Resources

(i)

(if)

To lobby for the revision of gazetied
areas such as MNational Parks and
Forest Reserves which prohibit the
Indigenous People from collecting and
utilizing resources in these areas;

To bring to the afttention of state
governments the plight of the
indigenous communities that lead a
nomadic existence and depend on the
forest for their livelihood, and urge
them to make exceptions to the laws
that restrict the hunting and gathering
of resources from the forests

(c) Right to Development

(i)

(i)

To ensure that Federal and State
Governments and other development
agencies  directly
Indigencus People in the decision-
making process relating to any
devalopment projacts;

involve the

To review the efficacy of the
Department of Orang Asli Affairs in
protecting the interests and welfare of

the Orang Asli in Peninsular Malaysia;
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(i) To understand and recognize that

Indigenous People are not against
development but want sustainable
development that meets their needs
and benefits them particularly during
the transition to a different lifestyle;

{iv) To understand and recognize that

decisions affecting Indigenous People,
especially in relation to development
projects involving Mative Customary
Land
Indigenous People themselves, and
not by private companies or any
Government agency,;

To ensure that all developers, timber
concessionaires or agencies that
intend to implement projects in the
territories of Indigenous Peoples, hold
open consultations with all levels of the
communities that will be affected and
not just with the Village Head,
especially if he is a political appointee.

should be made by the

(d) Right to Self-worth and Dignity

(i)

To support the Indigencus People in
their efforts to obtain recognition of

their ancestral customs, native
customary rights, culture and
language;

The Indigenous People should be
given the opportunity to promote their
indigenous history, origin, culture and
knowledge and this should be included
in the formal education curriculum;

(i) To discuss with the Department of

Education with a view to finding
solutions to implement policies
pertaining to the following issues:

+ To provide complete and high
quality basic facilities for the
children of Indigenous People;

To appoint teachers from the same
community to serve in their own
village if they are willing to do so;
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+ To provide an effective channel of

communication between the
community and the Department to
enable parents and other family
members to lodge complaints, if
any, about their children's
education;
To review the process and
procedure of transfer of teachers
to avoid any disruption in the
development and education of
indigenous children.

(e} Problems of No Identity Cards and
Birth Certificates

(i To negotiate with the Registration
Department to assist villagers to
register names of Indigenous People
who do not possess identification
cards or birth certificates. Without valid
documents, their right to vote and
tertiary education will be affected. A
proposal should also be made for the
Registration Department to make
special visits and provide mobile
offices to resolve this problem;

(il To inform the Government about the
prablems of Indigenous People i.e. the
Penans who still do not have or have
not been given valid identification
cards and/or birth certificates.

(f) Right to Security

(i) To inform the Government about
problems regarding Police personnel
who carry out their duties in an unjust
manner and are allegedly biased
towards logging companies and oil
palm plantation developers.

2. The Disabled
(a) Legislation

(i) To enact a basic law (Disabled
Persons Act) with an effective in-built
implementation and enforcement
mechanism to protect the rights of

people with disabilities, including
people with intellectual disabilities, to
promote affirmative action in their
favour and to eliminate discriminatary
practices as well as architectural and
communication barriers.

(b) Educational Needs

(i) Basic educational programmas,
especially early intervention pro-
grammes for disabled children, should
be made available by the Government
according lo the specific needs and
disabilities;

(i} More special needs teachers should
be made available for all areas of
disability and, to be effective, these
teachers should specialize only in one
area of disability;

(iii) Assistance, especially in terms of
scholarships, be given to assist those
with disabilities pursue master and
doctoral degrees;

(iv) Insurance companies and banks
should offer health, education and
other related policies to the disabled to
enable them to pursue further
education;

(v) The Government should take the
responsibility in providing occupational
and rehabilitation needs of the
disabled once their parents are
deceased.

(c) Education Legislation and Policies

(i) To review the existing education acts,
charters and administrative policies
that:

« deny disabled children the right to
education, and

+ segregate disabled children to
sgparate institutions for care,
treatment or education;




L}

divorced women;

(iii) To expedite the implementation of

reciprocal enforcement of Syariah
court orders across all slate

jurisdictions;

{iv) Under Section 51 of the Law Reform

Act, all ancillary relief must be settled
in the civil court before remarriage by
the converting party. The converting
party should also be allowed to file a
petition under Section 51 for divorce
and ancillary relief.

(d) Unregistered Marriages

(i)

(if)

Unregistered customary marriages-
to disseminate information to raise
public awareness on the illegality of
such marriages in order to end such
practice;

Unregistered syariah marriages- to
disseminate information to raise public
awareness on the dangers of such

(iii)

(iv)

inciuaing 1awe regqisiratons, Wwitnout
unnecessary delay,

More campaigns should be carried out
to inform parents of the necessity to
register the birth of their children;

The use of the term “illegitimate
children” should be abolished.

(c) Children in Court

(i)

(ii)

(ifi)

Courts should revise their current
procedure when dealing with children
to minimize their trauma when
appearing in court proceedings;

The Evidence Act 1850 should be
amended so that the child victim is
able to testify without face-to-face
encounter with the accused (who

probably is the father or close
relative);
Cases involving crimes against

children be put on the fast track.









































































































































































































