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EXECUTIVE SUMMARY 

 

 
This is the Final Report of a Consultancy Project to Study and Analyse the Compatibility of 

Malaysian Laws with the International Convention for the Protection of All Persons from 

Enforced Disappearance (ICPPED). 

The purpose of this project is to identify the benefits of accession to the ICPPED and the 

challenges associated with it. A series of recommendations and suggestions are also 

included. 

In conducting this study, the Consultants referred to existing literature, analysed the 

Convention, the Federal Constitution and other legislations, studied the experience of other 

countries, conducted surveys and interviews with stakeholders, experts and families of 

victims of enforced disappearance, and organised a roundtable discussion. 

This study confirms that the benefits of accession to the ICPPED outweigh any perceived 

disadvantages. In addition to strengthening the legal and institutional framework in Malaysia 

to prevent enforced disappearances, such accession will greatly improve the protection given 

to individuals in Malaysia, both nationals and foreigners. The accession will also greatly 

benefit the law enforcement agencies by providing greater clarity on the legal framework and 

providing better transparency. 

 

 
Compatibility and Harmonisation of relevant and existing Malaysian laws with the 

ICPPED 

The Consultants have also found that the Federal Constitution is generally consistent with the 

spirit of the ICPPED as the Federal Constitution guarantees various fundamental liberties. 

However, the Consultants have found Articles 5 (5), 149, 150 (6A), and 151 (3) might need 

to be clarified or amended in order to be compatible with the ICPPED, hence strengthening 

the legal framework against enforced disappearances. Currently, the discretionary power 

given for emergency laws is very wide and might open room for abuse. 

The study has also found that a few other constitutional provisions involving the Malay 

Rulers need not be amended, although reservations might be necessary during the accession. 
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However, proper consultation and engagement with all stakeholders are necessary to ensure 

that the interest of all stakeholders are taken into consideration. 

Resort to enforced disappearance must be criminalised, while the Police Act 1967 and the 

Armed Forces Act 1972 need to be amended so that the ICPPED can be effectively 

implemented domestically. The Consultants attempted to seek the official views of Police 

Diraja Malaysia (PDRM) and of the Malaysian Armed Forces (ATM) of Malaysia on 

whether the forces would welcome greater clarity of the legal framework as a result of 

acceding to the ICPPED or whether they would consider the ICPPED would hamper them 

from performing their duties effectively. Unfortunately, both PDRM and ATM did not 

respond to the Consultants’ requests for interviews. 

As Islam is the religion of the Federation, and the Malay Rulers who take turns to be the 

Yang di-Pertuan Agong are Muslims and the majority of the nationals are also Muslims, the 

Consultants sought the views of several Muslim religious scholars. It has been found that the 

ICPPED is basically compatible with the teaching of Islam that emphasises the protection of 

life and security of personal liberty.   However, it is noted that there are some scholars who 

are of the view that based on siyasah shar‘iyyah (Syariah-oriented policy), the State may 

resort to enforced disappearance if such action is in the best interest of the State or the 

community. Nevertheless, it is suggested that a way of interpretation that closes the door to 

abuse should be used to harmonise the ICPPED with the Syariah. The way consists of two 

(2) methods. The first is by sticking to the basic Syariah provisions for the principle of 

innocence until proven guilty, and for the rights of a suspect and an accused to habeas 

corpus, fair trial and humane treatment. The second is by referring to the acts of Muslim 

Caliphs who originally had executive, legislative and judicial powers but they gradually 

separated the three functions of a State until the judiciary became independent from the 

executive, resulting in the reduction of the power of the executive, so that abuse of power can 

be avoided. 

This study has also analysed the practice of other ASEAN countries and OIC member States 

in relation to enforced disappearances and the ICPPED. ASEAN is not a good example of 

best practice as only Cambodia is a party to the Convention, and the Philippines the only 

country that has enacted a law against enforced disappearance. The study has discovered that 

several Muslim majority States parties to the ICPPED still suffer from enforced 

disappearance, due to sectarian conflicts there. It is observed that ratification of, or accession 
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to, the ICPPED is not by itself the complete solution to the problem of enforced 

disappearance. Malaysians must learn from this by not playing racial or religious sentiments 

against Malaysians of other racial groups or followers of other religions. 

 

 
Factors relating to the goal of acceding to the ICPPED 

 
There are many benefits of acceding to the ICPPED. It may make Malaysia a better country 

to live in, and these must be explained to the public. The challenges are generally caused by 

misinformation and misunderstanding of the ICPPED, and these must also be tackled through 

explanation to the public. The importance of public awareness campaign to get public 

support must not be underestimated. 

 

 
Implications of acceding to the ICPPED 

 
After Malaysia becomes a party to the ICPPED, Malaysia must implement all the obligations 

in the Convention. For the purpose of implementation, Malaysia must train enforcement 

officers, and magistrates and judges. What can be done is to include the prohibition of 

enforced disappearance in the current programmes used to train these officers. However, 

there is no need to incur huge cost to build facilities. 

 

 
A Roadmap for the accession to the ICPPED 

 
Support for the ICPPED begins with educating the legislators and policymakers, the 

stakeholders (including the Rulers, the police and the armed forces), and the public. This can 

be done using many platforms, including through cooperation with the United Nations. 

Detailed research must be made by the Attorney General’s Chambers. Malaysia must prepare 

government officers as well as the national laws for the purpose of implementing the ICPPED 

domestically. After criminalising resort to enforced disappearance, Malaysia may accede to 

the Convention with a reservation which may be withdrawn after the necessary amendment to 

the Federal Constitution. 

One of the main reasons for the failure of previous attempts to introduce human rights 

instruments in Malaysia was due to politicisation of the matter by interested parties. In order 



12 
 

to get support for the ICPPED, it is important to highlight that this important matter is not 

political in nature and involves the interests of everyone, regardless of political inclination, 

race and religion. 
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CHAPTER 1 

INTRODUCTION 

 
I. Research Background 

1.1 Part 2 of the Federal Constitution guarantees certain Fundamental Liberties including 

liberty of a person under Article 5. Among other things, Clause (3) guarantees the right 

of an arrested person to be informed of the grounds of arrest as soon as possible and the 

right to consult and be defended by a legal practitioner. The right to liberty is also stated 

in Article 3 of Universal Declaration of Human Rights (UDHR) that a person who is 

arrested is presumed innocent until there is evidence against him in the court of laws. 

Clause (4) further guarantees the right to be produced before a magistrate without 

unreasonable delay and to not be further detained without the magistrate’s authority. 

However, Clause (5) clearly mentions that Clauses (3) and (4) do not apply to an enemy 

alien.   Enemy alien includes members of armed forces, or agents, of a State which is in 

an armed conflict with Malaysia. 

 
1.2 Article 11 (1) and (4) as well as Article 3 (1) of the Federal Constitution remind the 

authorities to respect freedom of religion. Article 11 (4) allows the legislation of State 

law and federal law to control or restrict the propagation of any religious doctrine or 

belief among persons professing the religion of Islam. There are States that have enacted 

law that controls the propagation of religious doctrine among Muslims (e.g. Non-Islamic 

Religions (Control of Propagation Among Muslims) Enactment), and there are States 

that have not enacted such law. 

 
1.3 Nevertheless, in the past, the Internal Security Act (ISA) (that authorised detention 

without trial) was often used to detain individuals suspected of causing threat to internal 

security or racial tension, and this included the act of propagating non-Islamic religions 

to Muslims. This Act has been repealed and replaced by the Security Offences (Special 

Measures) Act 2012 (SOSMA). The way of interpreting threat to internal security under 

the ISA may be repeated in interpreting threat to national security under the SOSMA. 

Detention under such preventive laws might in some circumstances be deemed to be 

contrary to the ICPPED. 
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1.4 The case of enforced disappearance has become an issue in Malaysia. The Report by the 

Malaysian Human Rights Commission (SUHAKAM) of the Public Inquiry into the 

Disappearance of Pastor Raymond Koh, dated 3 April, 2019, paragraph 173 cites that 

Pastor Raymond Koh’s residence is in Selangor and he was seen to be abducted in 

Selangor, whereas Selangor has passed the Non-Islamic Religions (Control of 

Propagation Among Muslims) Enactment 1988. An activity that is covered by Article 11 

(4) should have been dealt with under the Enactment, and an alleged perpetrator of such 

activity should not have been subjected to enforced disappearance. 

 
It should be noted that Pastor Koh was never charged nor convicted with proselytising. 

The accusation against him was never proven in a court of law. 

 
1.5 The Consultants agree with SUHAKAM’s stand that in order to address the issues of 

enforced disappearance, a research should be done so that the problems can be identified, 

and several recommendations can be made to reduce the occurrence of enforced 

disappearances. 

 

II. Scope of the Research 

 

 
1.6 The scope of this research covers the laws and procedures governing the issue of enforced 

disappearance, particularly in Malaysia. The practice in Malaysia should be compared 

against some benchmark countries. References should also be made to the practice of 

several Muslim countries. After the common reasons of enforced disappearances are 

identified, Malaysia should replicate and implement effective practices of the benchmark 

countries. 

 
1.7 In order to understand this issue, the Consultants analyse the ICPPED and national 

legislations including the Federal Constitution, the Courts of Judicature Act 1964, the 

Police Act 1967, the Armed Forces Act 1972, the Security Offences (Special Measures) 

Act 2012, and States’ Syariah enactments. Precise information relating to the laws and 

procedures are obtained from the law experts, case laws and official reports. 
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1.8 This research proposes several recommendations, including a roadmap for the accession 

to the ICPPED, so as to prevent enforced disappearance from occurring in the future. 

 
 

III. Objectives of the Research 

 

 
1.9 The research objectives are outlined for this project to Study and Analyse the 

Compatibility of Malaysian Laws with the International Convention for the Protection of 

All Persons from Enforced Disappearance (ICPPED). The findings and 

recommendations of the research are expected to prevent enforced disappearance from 

occurring in Malaysia. 

 
1.10 The objectives of the research are summarised as follows: 

1. To conduct a primary and secondary research on the relevant legislation, civil 

laws (and Syariah laws where applicable), existing policies and relevant articles 

from the Federal Constitution that will influence and/or be affected by accession 

to the ICPPED, to serve as the foundation in highlighting their compatibility and 

possible harmonisation. 

2. To conduct a primary and secondary research to highlight best practices from 

other relevant ASEAN and OIC member States. 

3. To conduct a research on factors which relate to the goal of acceding to the 

ICPPED with a view to outline remedial strategies to address these barriers. 

4. To highlight direct and indirect implications of acceding to the ICPPED. 

5. To formulate a legal roadmap; comprising of a deliberate, step-by-step approach 

or strategy, in addition to including changes and/or modification to be undertaken 

to facilitate a potential government accession to the ICPPED. 

 
 

IV. Research Questions 

1.11 There are six (6) research questions that are answered at the end of this research. They 

are: 

1) To what extent are the existing Malaysian civil laws compatible with the 

ICPPED, and to what extent can the two bodies of laws be harmonised? 
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2) To what extent are the existing Malaysian Syariah laws compatible with the 

ICPPED, and to what extent can the two bodies of laws be harmonised? 

3) What are the best practice and lessons from ASEAN and OIC countries that have 

become parties to the ICPPED? 

4) What are the factors relating to the goal of acceding to the ICPPED? 

5) What are the direct and indirect implications of acceding to the ICPPED? 

6) What is the reasonable roadmap for accession by Malaysia to the ICPPED? 

 

 
 

V. Phases of the Research 

 
1.12 The research was carried out in ten (10) stages in ten (10) months period where it 

involved collection of data and interviews with relevant stakeholders. The phases are as 

follows: 

 

Month 

 

Description of Activity 

 
 

Outcome 

 

1 
 

1. Collection of data and theoretical framework 

 

This included conducting evidence-based, law and policy- 

oriented, and publication-quality research on relevant 

documents. This part also included literature review on the 

subject, government data, journals, reports, including other 

relevant national and foreign materials/researches as well as 

applicable international instruments. 

 

2. Benchmarking and interviews with interested stakeholders 

 

This included conducting primary and secondary research on 

the relevant legislation, civil laws (and Syariah laws where 

applicable), existing policies and relevant articles from the 

Federal Constitution that will influence and/or be affected by 

accession to the ICPPED, to serve as the foundation in 

highlighting their compatibility and interaction with the view to 

unify interfaces between relevant national laws and the treaty. 

 

3. Analysis on compatibility and possible harmonisation of 

relevant existing Malaysian laws, primarily civil laws (and 

Syariah where applicable), policies and articles in the Federal 

Constitution with the ICPPED. 

 
 

Drafting and 

submission of 

the 1st 

Progress 

Report 
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2 

 

1. Benchmarking and interviews with interested stakeholders 

and international agencies 

 

This included conducting primary and secondary research to 

highlight best practices from other relevant OIC States as well 

as getting feedbacks from experts in the field. 

 

Reference to reports submitted by ASEAN and OIC Member 

States to the Committee on Enforced Disappearance (CED) as 

well as the Committee’s General Comments/ recommendations, 

where relevant. 

 

2. Analysis on the best practices from other relevant ASEAN 

and OIC member States. 

 
 

Drafting the 

necesssary 

legal 

framework. 

 

3, 4 

 

Research was conducted on other factors which relate to the 

goal of acceding to the ICPPED with a view to outline remedial 

strategies to address these barriers. 

 

Identification of direct and indirect implications; with a focus 

on the benefits of acceding to the ICPPED by including but not 

limited to a review on that of other relevant State parties to the 

Convention; particularly ASEAN and OIC member States. 

 

Formulation of a legal roadmap; comprising of a deliberate, 

step-by-step approach or strategy, in addition to including 

changes and/or modification to be undertaken to facilitate a 

potential government accession to the ICPPED. 

 

i) Drafting the 

roadmap to 

accession. 

 

ii) 2nd 

Progress 

Report (4th 

month) 

 

5 

 

Review by SUHAKAM 

 

 

6, 7 

 

The Consultants incorporated the comments and feedback by 

SUHAKAM with the research in formulating a legal roadmap; 

comprising of a deliberate, step-by-step approach or strategy, in 

addition to including changes and/or modification to be 

undertaken to facilitate a potential government accession to the 

ICPPED. 

 

2. Conducting primary and secondary research on specific 

party/institution/interested stakeholder as necessary or as 

requested by SUHAKAM. 

 
 

3rd Progress 

Report 

 

8, 9, 10 
 

1. Roundtable discussion 

 

Final Progress 

Report 
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 2. Incorporating all comments and feedback provided by the 

Commission into final submissions following the review 

period. 

 

3. Conducting primary and secondary research on specific 

party/institution/interested stakeholder as necessary or as 

requested by SUHAKAM 

 

 

 

 

VI. Methodology of the Research 

1.13 There are two types of methodology involved in this research: 

1. Collection of data and theoretical framework 

 

This included conducting evidence-based, law and policy-oriented, and publication- 

quality research on relevant documents. This part also included literature review on the 

subject, government data, journals, reports, other relevant national and foreign 

materials/researches as well as applicable international instruments. 

 

 
2. Benchmarking and interviews with interested stakeholders 

 

 
This included conducting primary and secondary researches on the relevant legislations, 

civil laws (and Syariah laws where applicable), existing policies and relevant articles 

from the Federal Constitution that will influence and/or be affected by accession to the 

CED, to serve as the foundation in highlighting their compatibility and interaction with 

the view to unify interfaces between relevant national laws and the treaty. Interview with 

experts and stakeholders was essential to have a comprehensive view on the matter. 
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VII. Respondent Sampling 

 
1.14 We categorised our respondents into seven (7) groups. The main criteria that contributed 

to their selection were their role and involvement towards the accession to the ICPPED. 
 

GROUP RESPONDENT NO JUSTIFICATION 

1 Religious Officers 

- Muftis, religious 

enforcement officers 

1 Profession, Expertise, Research Background 

GROUP 

2 

Academicians from 

local universities, 

expertising in Criminal 

Law, International Law, 

Constitutional Law or 

Islamic Law 

10 Profession, Expertise, Research Background 

GROUP 

3 

Law Legislators 

- AGC, MOHA, MOD 

 Profession, Research Background, 

Experience 

GROUP 

4 

Enforcement Agencies 

- PDRM, ATM 

32 Experience and Practice 

GROUP 

5 

NGOs 
- CAGED, Suaram 

2 Experience 

GROUP 

6 

Public 
- students, public 

35 Experience, General Knowledge 

GROUP 

7 

Politician 1 Profession, Experience, Knowledge 

 
 

1.15 85 respondents were contacted for the purpose of interview and collecting data. We 

managed to interview, or obtain written opinions from, 71 of them. During the 

Movement Control Order (MCO) (which was imposed to curb the spread of covid-19 

infection in Malaysia) when face to face interview was not an option, we asked the 

respondents to provide their written opinions via email. Some of the respondents did not 

want to be named in the research report. They are as follows: 

i) 32 participants of a counter terrorism programme 

 
ii) One (1) religious officer 

 
iii) Ten (10) academicians 
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iv) Two (2) NGOs 

 
v) One (1) political and social activist 

 
vi) 25 law students from a local university 

 

 

 

 
 

1.16 The following 15 respondents’ response is still pending as at the date of this Report: 

 
i) PDRM 

ii) Attorney General’s Chamber 

iii) Minister in Charge of Religious Affairs 

iv) Ministry of Home Affairs 

v) Ministry of Defence 

vi) Ministry of Foreign Affairs 

vii) Department of Mufti, Perlis 

viii) Department of Mufti, the Federal Territories 

ix) ATM 

x) Department of Islamic Religion (Enforcement Officer) 

xi) Five (5) Academicians from IIUM, UiTM & UKM 

 

 

1.17 The Consultants have also contacted the families of Pastor Raymond Koh and of Amri 

Che Mat who were victims of enforced disappearance, based on the findings of the 

SUHAKAM’s public inquiries in 2019. We, however, respect their wishes not to give any 

opinion for this research project. 

 

 
VIII. Literature Review 

1.17 Enforced disappearance is not a new type of human rights violation. It has taken place 

since the last century and in many parts of the world. It has been categorised as a crime 

against humanity in the Rome Statute and is the crime that the ICPPED aims to prevent 

and punish. 
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1.18 In Malaysia, there is lack of empirical research regarding enforced disappearance. Often, 

the Consultants found there were limited materials and resources in this area. Even 

though some writers have attempted to write about the issue in Malaysia, most of the 

writings are limited to general discussion in local newspapers, and not in reputable 

journals. Most of the materials including journal articles and books are written by 

foreign researchers. These works are very much constrained within the laws and practice 

in the foreign countries and may not be suitable to be adopted in Malaysia due to 

differences in culture, religions, laws or political background. 

 

 

 

 
1.19 There is no legislation or policy in Malaysia that governs the act of enforced 

disappearance. In the event where there is a case which shares the similar elements of 

enforced disappearance, it will be categorised as another criminal case. The present 

criminal laws in Malaysia do not provide for any remedy and the cases are often 

classified as cases of missing persons, abduction or kidnapping. 

 

 

 

 
1.20 To date, the only body that has conducted a detailed research on the issue is the Human 

Rights Commission of Malaysia (SUHAKAM).1 SUHAKAM believes that Malaysia, as 

a responsible member of the United Nations, should accede to the ICPPED, and that the 

accession would ensure the liberty of persons in Malaysia to be adequately protected. 

The belief is supported by the findings in the Public Inquiry into the Disappearance of 

Pastor Raymond Koh (Final Decision) 20192 and Public Inquiry into the Disappearance 

of Amri Che Mat (Final Decision) 20193. The two public inquiries concluded in 2019 

that both Amri Che Mat and Pastor Raymond Koh were victims of enforced 

 

 

 

1 Suhakam urges govt to accept UN law on enforced disappearances, available at 

https://www.freemalaysiatoday.com/category/nation/2018/08/29/suhakam-urges-govt-to-accept-un-law-on- 

enforced-disappearances/ 
2 Official Portal Human Rights Commission of Malaysia, available at 

file:///D:/Documents/SUHAKAM%20DEC%202020/Public%20Inquiry%20Into%20The%20Disappearance%2 

0of%20Pastor%20Raymond%20Koh%20(Final%20Decision).pdf 
3 Official Portal Human Rights Commission of Malaysia, available at 

https://drive.google.com/file/d/1VB ZJyop1ZaAYeDQ3KZOR-aqr2IUndg/view 

http://www.freemalaysiatoday.com/category/nation/2018/08/29/suhakam-urges-govt-to-accept-un-law-on-
http://www.freemalaysiatoday.com/category/nation/2018/08/29/suhakam-urges-govt-to-accept-un-law-on-
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disappearance. The finding also disclosed that their disappearances were carried out by 

the Special Branch.4 

 

 

 

IX. Limitations of the Research 

1.21 The Consultants faced no problem in collection of data. The lack of literature in Malaysia 

was overcome by foreign literature that was available in the library and the website. 

 

 
1.21 However, there were other challenges faced by the Consultants: 

 
1) The political turmoil and uncertainty in Malaysia made it more challenging to 

formulate a proper roadmap for the accession to the ICPPED. Strong political will on the 

part of the government is essential to ensure accession to the ICPPED. 

 

 
2) The change of government from Pakatan Harapan to Perikatan Nasional in February- 

March 2020 was the second factor that had impacted the research. Under the Pakatan 

Harapan government who had promised to accede to the remaining human rights treaties, 

the Ministry of Foreign Affairs (MOFA) sent the instrument of accession to the Rome 

Statute of the International Criminal Court but subsequently withdrew it. The Minister 

assured Malaysia’s commitment to human rights cause in his statement in the Human 

Rights Council in February 2019, and this could be seen in Appendix 1 in Appendix I. 

The Perikatan Nasional government is made up of political parties that, when they were 

opposition parties, objected to the accession to the Rome Statute and the proposed 

accession to the International Convention on the Elimination of All Forms of Racial 

Discrimination (ICERD). The current government seems unstable, and it is not clear at 

this stage what policy that the Perikatan Nasional government is going to take regarding 

the human rights treaties, including the ICPPED. 

 

 
4 Police ask court to reject Suhakam findings in suit by Amri’s wife, available at 

https://www.freemalaysiatoday.com/category/nation/2020/10/26/suhakam-findings-not-binding-on-suit-by- 

activist-amris-wife-say-cops/ 

http://www.freemalaysiatoday.com/category/nation/2020/10/26/suhakam-findings-not-binding-on-suit-by-
http://www.freemalaysiatoday.com/category/nation/2020/10/26/suhakam-findings-not-binding-on-suit-by-
http://www.freemalaysiatoday.com/category/nation/2020/10/26/suhakam-findings-not-binding-on-suit-by-
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3) Ministries and departments are reluctant to give their official views; on whether they 

are supporting the ICPPED or not. As a result, attempts to identify and interview the 

relevant officers were challenging. 

 

 
4) Many officials were willing to be frank and give their opinion, provided that their 

identity was not made public in the report. Hence, the team gave an option to 

respondents whether they want to be identified or otherwise in the report. In certain 

cases, we gave assurance to the respondents that they would not be identified in the 

report. 

 
 

5) The coronavirus pandemic severely limited the movement of the Consultants, making 

face to face interviews not an option. 

 
 

6) In order to overcome this challenge, we maximised online communications whenever 

possible to bypass the physical movement restriction. For example, the Consultants sent 

a list of questions to several respondents through email and the respondents responded 

accordingly. There are also a number of online communications via facebook, whatsapp 

and online meeting platform. 

 

 
X. Conclusion 

1.22 This project studies and analyses the compatibility of Malaysian Laws with the ICPPED. 

 

 
 

1.23 Generally the research progressed smoothly, moving towards achieving the objectives. 

The first objective was to conduct primary and secondary research on the relevant 

legislation, civil laws (and Syariah laws where applicable), existing policies and relevant 

articles from the Federal Constitution that will be affected by accession to the ICPPED, 

to serve as the foundation in highlighting their compatibility and interaction with the 

view to unify interfaces between relevant national laws and the treaty. 



24 
 

1.24 The outcome can be seen in Chapters 2 and 3 of this Report.   The discussion in the 

report is on Malaysian laws (including the section/article number) and policies that might 

be affected by the ICPPED, together with any compatibility/incompatibility and 

harmonisation issues. Analysis includes the Federal Constitution, the Courts of 

Judicature Act 1964, the Police Act 1967, and the Armed Forces Act 1972. 

 

 
1.25 It has been found that the ICPPED is basically compatible with the Syariah, because the 

Syariah itself generally provides for the principle of innocence until proven guilty, and 

for the rights of a suspect and a detainee to, among other things, habeas corpus, fair trial 

and humane treatment. 

 

 
1.26 However, interviews with experts reveal that there are views under the Syariah that 

permit the ruler and authority to cause enforced disappearance of an individual, or to 

arrest and detain an individual without following the set procedure, if such action is in 

the best interest of the religion, the State, or the community. This includes action to 

prevent the propagation of a deviant ideology. It can be expected that there might be 

some opposition based on religious views on the accession to the ICPPED. 

 

 
1.27 The second objective was to conduct primary and secondary research to highlight best 

practices from other relevant ASEAN and OIC member States as well as from experts in 

the field - on conformity and incorporation of the Convention into domestic laws and 

policies. This included but not limited to research on reports submitted by ASEAN and 

OIC member States to the Committee on Enforced Disappearance as well as the 

Committee’s General Comments/recommendations, where relevant. The outcome can be 

seen in Chapter 4 of this Report. 

 

 
1.28 The third objective was to conduct primary and secondary research on other factors 

which relate to the goal of acceding to the ICPPED with a view to outline remedial 

strategies to address these barriers. This has been done and the remedial strategies have 

been highlighted, in Chapter 5 of this Report. 
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1.29 The fourth objective was to highlight direct and indirect implications; with an intent 

focus on the benefits of acceding to the ICPPED by including but not limited to a review 

on that of other relevant States parties to the Convention; particularly ASEAN and OIC 

member States. This has also been achieved, as can be seen in Chapter 6 of this Report. 

 

 
1.30 The final objective was to formulate a legal roadmap; comprising of a deliberate, step- 

by-step approach or strategy, in addition to including changes and/or modification to be 

undertaken to facilitate a potential accession to the ICPPED.   The legal roadmap has 

been formulated and modified to take into consideration new challenges as well. The 

outcome is provided in Chapter 7 of this Report. 
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CHAPTER 2 

 
LEGAL FRAMEWORK: 

COMPATIBILITY AND HARMONISATION OF EXISTING MALAYSIAN CIVIL 

LAWS WITH THE ICPPED 

 

 
Introduction 

In Malaysia, there are several legislations that are relevant to the issue of enforced 

disappearance. This chapter discusses in detail the compatibility and harmonisation of 

relevant and existing Malaysian civil laws, especially the Federal Constitution, with the 

ICPPED. 

 

 
I. Federal Constitution 

2.1 Part 2 of the Federal Constitution guarantees certain Fundamental Liberties including 

liberty of a person under Article 5. Among other things, Clause (3) guarantees the rights 

of an arrested person to be informed of the grounds of arrest as soon as possible and to 

consult and be defended by a legal practitioner. Clause (4) guarantees the right to be 

produced before a magistrate without unreasonable delay and to not be further detained 

without the magistrate’s authority. However, Clause (5) clearly mentions that Clauses 

(3) and (4) do not apply to an enemy alien. Enemy alien includes members of armed 

forces, or agents, of a State which is in an armed conflict with Malaysia. 

 
Clause (5) of Article 5 might cause possible conflicts with the ICPPED. In this case, 

Malaysia has options to amend Clause (5) so that Clauses (3) and (4) are also applicable 

to enemy aliens or makes a reservation (at the time of accession to the ICPPED) to 

reserve all discretions permitted by the International Humanitarian Law and the Law of 

Armed Conflict. 

 
2.2 Article 7 prohibits retrospective criminal laws and repeated trials. Any new law enacted 

following accession to the ICPPED cannot contain retrospective elements. Article 7 is 

compatible with all human rights treaties. It also means that in the event the perpetrators 

for the enforced disappearances of Pastor Raymond Koh and Mr. Amri Che Mat are 

arrested, they cannot be charged for enforced disappearance, for enforced disappearance 
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was not a crime at the time of the commission, but could be charged for abduction or 

kidnapping only. 

 
2.3 Article 11 (4) allows the legislation of State law and federal law to control or restrict the 

propagation of any religious doctrine or belief among persons professing the religion of 

Islam. 

 
There are States that have law that controls the propagation of religious doctrine among 

Muslims such as Kelantan, Terengganu, Johor, Perak and Pahang (e.g. Non-Islamic 

Religions (Control of Propagation Among Muslims) Enactment). However, there are 

States that have not enacted such law such as Sabah, Sarawak, Penang, and the Federal 

Territories of Kuala Lumpur, Labuan and Putrajaya. 

 
Nevertheless, in the past, the Internal Security Act (ISA) (that authorised detention 

without trial) was often used to detain individuals suspected of causing threat to internal 

security or racial tension, and this included the act of propagating non-Islamic religions 

to Muslims. This Act has been repealed and replaced by Security Offences (Special 

Measures) Act 2012 (SOSMA). The way of interpreting threat to internal security under 

the ISA may be repeated in interpreting threat to national security under the SOSMA. 

Detention under such preventive laws might in some circumstances be deemed to be 

contrary to the ICPPED. 

 
In the Report by the Malaysian Human Rights Commission (SUHAKAM) of the Public 

Inquiry into the Disappearance of Pastor Raymond Koh, dated 3 April, 2019, paragraph 

173 cites Article 11 (1) and (4) as well as Article 3 (1) of the Federal Constitution to 

remind the authorities to respect freedom of religion. However, the report does not 

suggest what could have been done under the law passed by virtue of Article 11 (4). 

Pastor Raymond Koh’s residence is in Selangor and he was seen to be abducted in 

Selangor, whereas Selangor has passed the Non-Islamic Religions (Control of 

Propagation Among Muslims) Enactment 1988. 
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Should activity that is covered by Article 11 (4) be dealt with under the Enactment 

passed under the Clause, an alleged perpetrator of such activity might not have been 

subjected to enforced disappearance. 

 
It should be noted that Pastor Koh was never charged nor convicted for proselytising. 

The accusation against him was never proven in a court of law. 

 
Based on this situation, it is suggested that the States of Sabah, Sarawak and Penang, and 

the Parliament for the Federal Territories, may enact law that controls the propagation of 

religious doctrine among Muslims, so that there is no resort to enforced disappearance or 

to SOSMA. 

 
2.4 Article 32 provides for the immunity of the Supreme Head of the Federation from any 

court except the Special Court. Articles 32 (1) and 181 (2) of the Federal Constitution 

provide the legal basis for immunity against the rulers in Malaysia. However, legal 

proceedings may be commenced against the Rulers in the Special Court. 

 
The word “any court” is not confined to courts in Malaysia only. As far as foreign 

sovereign immunity is concerned, Malaysia subscribes to the common law doctrine of 

restrictive immunity. The legal basis is section 3 of the Civil Law Act 1956, which 

applies the common law in Malaysia (Village Holdings v Her Majesty the Queen in Right 

of Canada [1988] 2 MLJ 656). 

 
Article 32 is in contravention with the ICPPED that provides for liability for a head of 

State under many circumstances. This may give rise to a debate similar to the 

controversy regarding the ICC Rome Statute. 

 
It is suggested that the issue is explained to the Malay Rulers, the government and the 

public that the YDPA and the Rulers will not be liable for an act of enforced 

disappearance committed by a State agent, unless His Majesty himself orders, which 

does not happen. 
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2.5 Article 38 (4) provides that no law directly affecting the privileges, position, honours or 

dignities of the Rulers shall be passed without the consent of the Conference of Rulers. 

 
In this case, explanation should be given to the Malay Rulers, the government and the 

public that the YDPA and the Rulers will not be liable for an act of enforced 

disappearance committed by a State agent, unless His Majesty himself orders, which 

does not happen. 

 

 
2.6 Article 41 provides that the YDPA is the Supreme Commander of the armed forces. The 

position of the YDPA as the Supreme Commander of the armed forces is clear especially 

in situation when the cabinet is dissolved. Any clause in the ICPPED that subjects a 

military commander or a superior of the armed forces to international court might be 

contrary to Articles 32 (1) and 181 (2) of the Federal Constitution. The controversy 

during the ICC Rome Statute debates could rise again. 

 
It is important to explain to the Malay Rulers, the government and the public that the 

YDPA and the Rulers will not be liable for an act of enforced disappearance committed 

by a member of the armed forces in an armed conflict, because the YDPA acts on advice 

of the Cabinet or a Minister. 

 
Nevertheless, in the event enforced disappearance happens in an armed conflict at a time 

when the cabinet is dissolved, the Rulers have to be advised to order the commission of 

enforced disappearance to be stopped and punished. 

 

 
2.7 Article 42 states that the Yang di-Pertuan Agong has power to grant pardons, reprieves 

and respites in respect of all offences which have been tried by court-martial and all 

offences committed in the Federal Territories of Kuala Lumpur, Labuan and Putrajaya; 

and the Ruler or Yang di-Pertua Negeri of a State has power to grant pardons, reprieves 

and respites in respect of all other offences committed in his State. 

 
The absolute power of the YDPA to grant pardon might be deemed to be contrary to the 

ICPPED in certain situations. Therefore, guidelines should be made for the Pardon Board 
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that the respective YDPA and the Malay Rulers have to be advised that no pardon should 

be given to perpetrators of heinous crimes such as war crimes and enforced 

disappearance. 

 
2.8 The major issue between the ICPPED and the Federal Constitution is expected to be 

Article 149. Article 149 provides the basis for various security laws including SOSMA, 

Prevention of Terrorism Act 2015 (POTA), and the Prevention of Crime Act 2014 

(POCA). It is possible that Article 149 will be used to create laws during emergency that 

might be deemed to be contrary to the ICPPED, e.g. secret prison etc. 

 
Assoc. Prof. Shamrahayu Ab Aziz opines that Article 149 is incompatible with the 

ICPPED. She suggests that an amendment be made so that Article 149 shall not affect 

the right to life.   The right, guaranteed by Article 5 of the Federal Constitution, is likely 

to be affected if a person is subjected to enforced disappearance. 

 
An amendment can be made in the Federal Constitution to insert, for example, Article 

149A to clarify that even during emergency, enforced disappearance is prohibited. Even 

with the state of emergency Malaysia is in at the date of this Report, there can be no 

justification for any enforced disappearance to occur. 

 
Besides, none of the security laws enacted under the emergency power including 

SOSMA, POTA and POCA allows enforced disappearance. On the contrary, the 

detainees are given the rights to have access to lawyers, contact their family, etc. In 

addition, the security laws provide for specific procedures that the police must follow, 

involving, for example, the judiciary. 

 
Thus for the purpose of discussion on the ICPPED, these laws are not relevant although 

these laws may affect human rights from certain other perspective. 

 

 
2.9 Article 150 gives power to YDPA and Parliament due to emergency. 
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Assoc. Prof. Dr. Shamrahayu views that Article 150 is incompatible with the ICPPED. 

She suggests that “the right to life” be stated in Article 150 of the Federal Constitution. 

She adds that the right to life cannot be denied even when dealing with subversive 

activities or in the state of emergency. The act of making a person to disappear very 

likely affects the person’s life. 

 
An amendment can be made to Clause (6A) of Article 150, to clarify that measures taken 

in the exercise of emergency power must not be inconsistent with the country’s treaty 

obligations.   These include obligations under the ICPPED and the Geneva Conventions 

of 1949. 

 
2.10 Article 151 mentions about restrictions on preventive detention where the authority on 

whose order any person is detained under that law or ordinance shall, as soon as may be, 

inform him of the grounds for his detention and, subject to Clause (3), the allegations of 

fact on which the order is based, and shall give him the opportunity of making 

representations against the order as soon as may be. This Article does not require any 

authority to disclose facts whose disclosure would in its opinion be against the national 

interest. 

 
Article 151 (3) further provides that it is not necessary for the government to disclose 

anything disclosure of which would be, in its opinion, contrary to national interest. This 

is contrary to various terms in the ICPPED that requires various types of disclosure. 

 
Based on this, Article 151 (3) needs to be amended to protect from enforced 

disappearance. 

 

 
2.11 Article 181 is saving for Rulers’ sovereignty, prerogatives, powers and jurisdiction of 

the Rulers and the prerogatives, powers and jurisdiction. No proceedings whatsoever 

shall be brought in any court against the Ruler of a State in his personal capacity except 

in the Special Court established under Part XV. 
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Therefore, any provision in the ICPPED that subjects the Rulers to any court will be 

contrary to Article 181. It is important to explain to the Malay Rulers, the government 

and the public that the YDPA and the Rulers will not be liable for an act of enforced 

disappearance committed by a State agent, unless His Majesty himself orders, which 

does not happen. 

 

 
2.12 Article 182 states that any proceedings by or against the Yang di-Pertuan Agong or the 

Ruler of a State in his personal capacity shall be brought in a Special Court established 

under Clause (1). 

 
Any provision in the ICPPED that subjects the Rulers to any court will be contrary to 

Article 182. Therefore, there should be an explanation to the Malay Rulers, the 

government and the public that the YDPA and the Rulers will not be liable for an act of 

enforced disappearance committed by a State agent, unless His Majesty himself orders, 

which does not happen. 

 
2.13 Article 183 clearly states that no action, civil or criminal, shall be instituted against the 

Yang di-Pertuan Agong or the Ruler of a State in respect of anything done or omitted to 

be done by him in his personal capacity except with the consent of the Attorney General 

personally. 

 
Any provision in the ICPPED that subjects the Rulers to any court will be contrary to 

Article 183. The same step should be taken where there should be explanation to the 

Malay Rulers, the government and the public that the YDPA and the Rulers will not be 

liable for an act of enforced disappearance committed by a State agent, unless His 

Majesty himself orders, which does not happen. 

 

 

II. PENAL CODE 

2.14 The Penal Code does not provide for the criminalisation of enforced disappearance. It 

does provide for the crimes of kidnapping and murder. 
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2.15 When a national authority (prosecutor or court) treats the crime of enforced 

disappearance as an ordinary crime of kidnapping or murder, such classification of the 

crime presupposes a tendency to misrepresent the very nature, hence to belittle the 

seriousness, of enforced disappearance. 

 
2.16 It is suggested that new provision(s) criminalising enforced disappearance should be 

inserted into the Penal Code, or enact an Act criminalising enforced disappearance. 

 

 

III. COURTS OF JUDICATURE ACT 1964 

2.17 Section 14 provides for immunity of judges and judicial officers. 

 
 

In Malaysia, no judge would authorise enforced disappearance, so this provision poses 

no issue. 

 

 

IV. POLICE ACT 1967 

2.18 The police, as an investigating agency, is generally empowered under the Police Act 

1967 to investigate the commission of any offence and to apprehend the suspect(s) 

responsible. The Criminal Procedure Code spells out in detail the procedure for 

investigating all offences and the manner and place of trying offences. 

 
2.19 The preliminary investigation of any offence is carried out by the police. Such 

investigation may commence either as a consequence of a complaint received for an 

offence alleged to have been committed, or in certain circumstances as a result of 

information obtained by the police. Upon completion of investigation, the relevant 

investigation paper is sent to the Attorney General’s Chambers. 

 
2.20 The Deputy Public Prosecutor will study the relevant investigation paper submitted by 

the police. If he/she is satisfied that sufficient evidence is available to prosecute a person 

for a particular offence, then he/she will direct prosecution. A charge is then framed 

against the suspect. 
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2.21 Based on these procedures, amendments or inclusion of new sections in the Police Act 

1967 might be necessary to comply with obligations under the ICPPED. 

 

 

 
V. ARMED FORCES ACT 1972 

 
2.22 Section 50 provides punishment for failure to obey superior order where every person 

subject to service law under this Act who in such manner as to show wilful defiance of 

authority disobeys any lawful command of his superior officer shall, on conviction by 

court martial, be liable to imprisonment or any less punishment provided by this Act. 

 
Amendment or inclusion of a new section will be necessary to give exemption in 

situations involving to orders relating to enforced disappearances. 

 
2.23 Section 65 provides punishment for permitting escape or unlawful release of prisoners. 

An amendment or inclusion of a new section will be necessary to give exemption in 

situation involving orders relating to enforced disappearances. 

 

 

VI. SECURITY OFFENCES (SPECIAL MEASURES) ACT 2012 

2.24 Section 18 of SOSMA provides for the admissibility of a statement by a person who is 

dead or who cannot be found. It is stated that a statement made, whether orally or in 

writing, in the course of, or for the purposes of, an investigation or inquiry into a security 

offence by any person who is dead or who cannot be found, or who has become 

incapable of giving evidence shall be admissible as evidence. 

 
2.25 Datuk Emeritus Prof. Dr. Shad Saleem Faruqi views section 18 to be deeply prejudicial 

to the idea of a fair trial. A witness for the prosecution can be made to go in hiding and 

then his/her evidence may be admitted without any chance of cross-examination. In such 

situations, the trial may be a sham and doctored, and unchallenged evidence can be used 

to convict a detainee. 

 
2.26 Relating the criticism to enforced disappearance, admissibility of such statement might 

encourage enforced disappearance in situations involving national security threat. For 
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example, a suspected terrorist might be forced to make a statement and then made to 

disappear in order to avoid cross-examination and challenges to the statement. This 

scenario is, however, merely hypothetical. 

 
2.27 It can be interpreted that a statement made under the SOSMA must be given according 

to section 27 of the Act. The judicial intervention will provide a safeguard against 

enforced disappearance. In addition, the Criminal Procedure Code and the Evidence Act 

1950 must also be complied with. 

 
2.28 Amending the Federal Constitution to clarify that enforced disappearance is prohibited 

will strengthen the legal framework. 

 

Conclusion 

 
2.29 Enforced disappearance is not yet a crime in Malaysia, but perpetrator will be punished 

for abduction, kidnapping or murder. This shows that Malaysia does not have a 

comprehensive and holistic legal framework on enforced disappearance. The current 

framework is not strong enough to prevent the occurrence of enforced disappearance and 

to give protection to all persons from enforced disappearance. 

2.30 The Federal Constitution guarantees several fundamental liberties, and acceding to the 

ICPPED and criminalising enforced disappearance will further strengthen the guarantees. 

2.31 However, before Malaysia can become a party to the ICPPED, Malaysia must make sure 

that the Convention is compatible with the Federal Constitution. If it is not, any law 

passed to transform the ICPPED into Malaysian law will become void. In addition, if 

Malaysia does not carry out any of the ICPPED obligations because it is contrary to a 

Malaysian law, Malaysia will be responsible for breaching the Convention. 

2.32 The Federal Constitution is generally consistent with the object and purpose of the 

ICPPED.   Amendment can be made to the Federal Constitution to clarify that even 

during emergency, enforced disappearance is prohibited. In addition, at the time of 

accession, Malaysia may make a reservation to act within the boundary of International 

Humanitarian Law during armed conflict, as has been practised by a number of other 

States parties. 
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2.33 Some legislations may need to be amended to remove legal uncertainty and provide 

better protection to all persons from enforced disappearance, as well as remedies to the 

victims and their families. 
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CHAPTER 3 

 

 
LEGAL FRAMEWORK: 

COMPATIBILITY AND HARMONISATION OF EXISTING MALAYSIAN 

SYARIAH LAWS WITH THE ICPPED 

 

Introduction 

This chapter analyses the compatibility between the ICPPED and the Syariah, and determines 

whether harmonisation is possible.   The Consultants look into the criminal procedural law 

and the rights of a suspect or an accused under the Islamic law. In addition, the Consultants 

have interviewed and asked for written opinions from several scholars, academicians and a 

political activist. 

 

 
I. Syariah Criminal Procedures Relevant to the Issue of Enforced Disappearance 

 
3.1 The ICPPED is basically compatible with the Syariah, because the Syariah itself provides 

for the principle of innocence until proven guilty, and for the rights of a suspect and an 

accused to, among other things, habeas corpus, fair trial and humane treatment. These 

can be seen from verses in the Qur’an on human dignity5 and justice6 as well as from the 

way Prophet Muhammad (s.a.w.) dealt with suspects of crimes and conducted trials. 

 

 
3.2 When someone, including the authority, is accusing a person of a wrongdoing, the Qur’an 

orders that the truthfulness of the accusation must be ascertained, lest we regret harming 

an innocent person7 by wrongly adjudging and punishing him/her. The Qur’an prohibits 

pursuing on things of which we have no knowledge (which includes adjudging and 

 

 

 

 

 
 

5 Qur’an, 17:70: 

And We have certainly honoured the children of Adam and carried them on the land and sea and 

provided for them of the good things and preferred them over much of what We have created, with 

(definite) preferemce. 
6 See, for example, Qur’an, 4:58-59 & 4:135. 
7 Qur’an, 49:6: 

O you who believe! If a wicked person comes to you with any news, ascertain the truth, lest you 

harm people unwittingly, and afterwards become full of repentance for what you have done. 
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punishing a person without concrete proof) and warns that every act will be enquired into 

on the Day of Reckoning.8 

 

 
3.3 A State normally resorts to the tactic of making enforced disappearance to protect 

national security or its ideology. If the State is concerned that the activities of a person 

are threatening the national security or challenging its ideology, the State must conduct 

proper investigation and collect evidence. If there is concrete proof, the person must be 

tried in a competent, independent and impartial court in the open. It is only through a 

proper trial that the truthfulness about the person’s activities be ascertained and that the 

matter is pursued with proof and knowledge, as per the Qur’an as mentioned in the 

preceding paragraph. 

 

 
3.4 Regarding the principle of innocence until proven guilty, there is a narration that Hilal ibn 

Umayyah came to the Messenger (s.a.w.) and accused his wife of committing adultery 

with a man. The Messenger (s.a.w.) said to Hilal, “Either you bring forth proof or hadd 

punishment (of 80 lashes) will be inflicted on your back”.9 From the act of the 

Messenger (s.a.w.) demanding proof from the accuser, one of the principles that can be 

derived is: an accused is innocent until sufficient evidence is produced in the court. 

Applying this principle to our issue, a person made to disappear on the ground of 

threatening the State security or ideology has actually not been proven guilty of the 

accusation in a court. Thus, enforced disappearance is contrary to the Syariah. 

 

 
3.5 It is also clear from the above narration that the burden of proof is on the accuser or 

prosecutor. Meanwhile, the standard of proof in non-hudud criminal cases is beyond 

reasonable doubts.10 Activities that challenge the security or ideology of a State fall 

 

8 Qur’an, 17:36: 

And pursue not that of which you have no knowledge; for every act of hearing, or of seeing, or of 

(feeling in) the heart will be enquired into (on the Day of Reckoning). 
9 Mohamad Akram, Introduction to Shariah and Islamic Jurisprudence, p. 166, Abu Ameenah Bilal Philips, 

The Evolution of Fiqh, Kuala Lumpur: A.S. Noordeen, 1989, p. 6. 

It is to be noted that the act of accusing two persons of committing zina (adultery and fornication) not backed by 

four (4) witnesses is considered as the crime of qazf (false accusation) punishable with 80 lashes. 
10 Zulfakar Ramlee & Mohd Hisham Mohd Kamal, “Kesalahan Rogol dan Sumbang Mahram dari Sudut 

Pembuktian dan Hukumannya Menurut Undang-Undang Islam” (2005) 9(1) IKIM Law Journal 217-241, p. 224. 
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under this category of offence, and must be therefore proven beyond reasonable doubt. 

Without due process, there is no way to know whether the prosecutor would be able to 

discharge the burden of proof. Hence, enforced disappearance is contrary to the Syariah. 

 

 
3.6 The said “wrongdoing” by the person made to disappear must be an offence in order for 

the State to begin with investigation and prosecution. The act must have been 

criminalised first. If the act is not a crime, the person cannot be punished for an act that 

is not a crime at the time of the commission. Verses in the Qur’an state that Allah sent to 

a population a messenger with His law first before He punished them for rejecting His 

law.11 If the activities of the person made to disappear constitute a crime under the law, 

we wonder why the person is not charged under the law in an open court. If the activities 

are not crimes but the person is made to disappear for his/her activities, hence enforced 

disappearance is contrary to the Syariah. 

 

 
3.7 An arrested person has a right to challenge the lawfulness of his/her arrest and a right to 

be released if the arrest is unlawful. There is a narration that several individuals were 

arrested. The Messenger (s.a.w.) was delivering a sermon in the mosque when a man 

rose and asked, “O Messenger of Allah! For what crime have my neighbours been 

arrested?” The Messenger (s.a.w.) heard the question but did not respond, because he 

(s.a.w.) expected the arresting officer who was also present in the mosque to give an 

explanation. The man repeated his question until the third time. As there was no 

explanation from the arresting officer, the Messenger (s.a.w.) ordered that the arrested 

men to be released.12 A person made to disappear is not be able to challenge the 

 

 

 

11 Qur’an, 17:15-16 in part: 

… We would not visit with Our wrath until We had sent a messenger (to give warning). (15) 

When We decide to destroy a population, We (first) send a definite order to those among them 

who are given the good things of this life and yet transgress; so that the word is proved true against 

them: then We destroy them utterly. (16) 

 

Qur’an, 28:59: 

Your Lord was not the one to destroy a population until He had sent to its centre a messenger, 

rehearsing to them Our signs: nor are We going to destroy a population except when its members 

practise iniquity. 
12 Abul A‘la Mawdudi, Human Rights in Islam, 2nd Edition, United Kingdom: The Islamic Foundation, 1980, p. 

26; Shaikh Shaukat Hussain, Human Rights in Islam, 3rd Edition, New Delhi: Kitab Bhavan, 2001, pp. 47-48. 
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lawfulness of his/her arrest or detention, therefore enforced disappearance is contrary to 

the Syariah. 

 

 
3.8 An arrested person must be treated kindly and humanly, and must be protected from 

torture or cruelty.13 When Thumamah ibn Uthal, the ruler of al-Yamamah, was detained, 

food and milk were brought to him from the house of the Messenger (s.a.w.).14 There are 

also narrations how the Messenger and his Companions treated captured enemy 

combatants kindly, though the derived principles are normally discussed under the 

humanitarian law, rather than human rights law. There is a great risk that a person made 

to disappear is subjected to torture, cruelty or inhuman treatment, therefore enforced 

disappearance is contrary to the Syariah. 

 

 
3.9 The above discussion contains basic principles of the Syariah criminal procedural law, 

now embodied in the Malaysian States’ enactments,15 and shows that resort to enforced 

disappearance is not compatible with the Syariah. In fact, resort to enforced 

disappearance should be criminalised. 

 

 

 

 
II. Does the Concept of Siyasah al-Shar‘iyyah Allow Resort to Enforced Disappearance? 

 
3.10 Under the Syariah, there is a concept called siyasah shar‘iyyah (Syariah-oriented policy). 

It is the science on the State administration which is based on Islamic law and 

 

 

 

 

13 Hadith: 

Allah will torture those who torture people in this world. 

See Ahmed Zaki Yamanai, “Humanitarian International Law in Islam: A General Outlook” in Hisham M. 

Ramadan (editor), Understanding Islamic Law: from Classical to Contemporary, Lanham, New York, Toronto 

& Oxford: AltaMira Press, 2006, 65-93, p. 89; Mohammad Naqib Ishan Jan, “The Status of Prisoners of War 

from the Shariah Perspective”, [2010] 1 Current Law Journal (Sya) i-xxiv, p. xiii; Abdul Haseeb Ansari, 

“Contemporary Issues in Terrorism and Their Islamic Perspectives: A Comparative Assessment” (2008) 4 

Journal of Islamic Law Review 1-56, p. 30. 
14 Muhammad Munir, “Debates on the Rights of Prisoners of War in Islamic Law”, Islamic Studies 49:4 (2010) 

463-492, p. 486. 
15 Shamrahayu A Aziz, Criminal Procedure in the Syariah Courts, Sweet & Maxwell Asia, 2011;   Afridah 

Abas, Written Opinion on the CED, 2nd September 2020, see Appendix M. 
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system that brings goodness to the public and protects them from evil.16 Its scope is very 

wide, covering politics, economics, financial and social affairs.17 The administration 

must be based on the legal texts from the Qur’an and the Sunnah. If there is no legal 

passage in the Qur’an and no Sunnah on the matter, the administration must not be 

contrary to the basic principles of shari‘ah.18   The exercise of ijtihad19 on numerous 

fields and sectors shapes the government policies.20 The policies aim towards maslahah 

al-‘ammah (the general welfare).21 

 

 
3.11 In our interviews, three respondents gave opinions based on siyasah shar‘iyyah. They 

were Mr. A (a Religious Officer from State B – see Appendix B), Prof. Emeritus Dato’ 

Paduka Dr. Mahmood Zuhdi Hj Abd. Majid from the University of Malaya (see 

Appendix C), and Mr. F, a political and social activist who is knowledgeable in the 

Syariah (see Appendix J). 

 

 
3.12 Both Mr. A and Prof. Dato’ Mahmood Zuhdi explain that the concept of siyasah 

shar‘iyyah would permit enforced disappearance, or arrest and detention of an individual 

without following the set procedure, if such action is in the best interest of the State or 

the community, for example, to prevent the propagation of a deviant ideology. In fact, 

such action becomes a religious obligation. 

 

 
3.13 Prof. Dato’ Mahmood Zuhdi opines that when the State resorts to enforced 

disappearance, citizens must respect and obey the leader’s decision as long as the leader 

 

 
 

16 Bharudin Che Pa, Siti Arni Basir & Shukeri Mohamed, “Perlaksanaan Siyasah Syar‘iyyah dalam Pentadbiran 

di Malaysia”, Jurnal Al-Tamaddun 5 (2010) 57-72, pp. 57 & 60; Shukeri Muhammad, “Siyasah Syar‘iyyah 

dalam Membentuk Gagasan Fiqh Masyarakat Majmuk”, paper presented at Simposium Fiqh Masyarakat Bukan 

Islam dalam Negara Islam, organised by the Association of Muslim Scholars of Selangor Branch in cooperation 

with Department of Islamic Religion of Selangor and Council of Islamic Religion of Selangor, in Selangor, on 

December 23-24, 2009. 
17 Bharudin Che Pa, Siti Arni Basir & Shukeri Mohamed, “Perlaksanaan Siyasah Syar‘iyyah dalam Pentadbiran 

di Malaysia”, Jurnal Al-Tamaddun 5 (2010) 57-72, pp. 57 & 60. 
18 Ibid., pp. 60-62. 
19 Ijtihad means the process of inferring rules of Shari‘ah from its sources or applying rules of Shari‘ah to a 

particular issue. 
20 Bharudin, Siti Arni & Shukeri, “Perlaksanaan”, p. 62. 
21 Ibid., pp. 61-62. 
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is just. The citizens should understand that the government must have considered a 

bigger interest when it exercises enforced disappearance. 

 

 
3.14 Mr. A cites an incident where Companions of the Prophet captured a foreign leader, 

Thumamah bin Uthal, for encroaching the border of the city State of Madinah. He was 

detained for three days with the acquiescence of the Messenger (s.a.w.) before he was 

released. Mr. A points out that when Thumamah was captured and detained, his family 

was not informed of his capture and detention. According to Mr. A, this means that it is 

permissible for a Muslim head of State not to inform family members of a detainee about 

the detention, though informing them is also permissible. 

 

 
3.15 Nevertheless, Mr. A is of the opinion that resort to such action is safe only in situation 

where the Muslim head of State or head of government is a dignified and just person. 

 

 
3.16 However, Mr. F is of the opinion that enforced disappearance is unjust because it denies 

the rights of the victim. The Syariah permits interrogation, as Mr. F refers to the incident 

of a Companion named ‘Ali bin Abi Talib being sent by the Messenger (s.a.w.) to 

prevent leak of State secrets to the enemy. ‘Ali interrogated and even threatened the 

suspect, but did not use violence against the person. 

 

 
3.17 However, Mr. F does say that based on the concept of siyasah shar‘iyyah, enforced 

disappearance may be done by the one who is given the authority to do so, for example, 

the head of State. Nevertheless, in Malaysia, the Parliament has never authorised the 

head of State or head of government to have such authority to order the enforced 

disappearance of a person. Hence, in Malaysia’s context, enforced disappearance is not 

permitted. 

 

 
3.18 From the three interviews, three different conclusions are arrived at. From these 

interviews, it can be expected that there might be some opposition, based on the concept 
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of siyasah shar‘iyyah, against the accession to the ICPPED. Some of the points given in 

the interviews to handle such opposition include: 

1. There is no law that empowers or authorises the head of State or head of 

government to order the enforced disappearance of a person. 

2. There is no guarantee that the head of State or head of government in Malaysia are 

dignified and just. Permitting enforced disappearance opens the door to abuse. 

 

 

 
III. Closing the Door to Abuse 

 
3.19 When the Messenger (s.a.w.) was in the City State of Madinah, all the powers were in his 

hands. He (s.a.w.) was the head of the State and the head of the government. In addition 

to Allah the Lawgiver revealing laws in the Qur’an, the Messenger (s.a.w.) also issued 

legal decrees, acting as the sole legislator in the State.   The Messenger (s.a.w.) also 

headed the judiciary and heard appeals from the other judges who he (s.a.w.) appointed. 

In addition, he (s.a.w.) also headed the mazalim court.22 

 

 
3.20 The Messenger (s.a.w.) acted in all those capacities so that he would be an example to 

every Muslim who holds power either as a member of the executive or as a 

mufti/legislator or a judge. A Muslim head of State or head of government has to follow 

his conduct in governing and administering the State. A mufti or legislator has to follow 

the way showed by the Messenger (s.a.w.) in issuing fatawa or enacting statutes.   A 

judge has to follow the precedent of the Messenger (s.a.w.) in conducting proceedings in 

court. 

 

 
3.21 Nevertheless, the subsequent caliphs who were the Messenger’s successors in his office 

as the head of the Islamic State did not want the office of the Caliph to continue holding 

all the powers. The gradual process of separating the powers between the different 

organs began during the era of the second caliph, ‘Umar ibn al-Khattab, and eventually 

 

 

 

22 The modern equivalent of mazalim is ombudsman. 
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led to the setting up of the office of Qadi al-Qudah (Chief Justice) during the era of the 

Abbasid Caliphate, marking the independence of the judiciary from the executive. 

 

 
3.22 It can be said that the conduct of these caliphs that led to the separation of powers did 

not follow literally the behaviour of the Messenger (s.a.w.), but it shows their 

understanding that justice that must be upheld and maintained can be affected by 

concentration of powers that can be abused.   The Messenger (s.a.w.) was infallible, but 

no one after him (s.a.w.) was/is. 

 

 
3.23 Even though arguments may be made by referring to the concept of siyasah al- 

shar‘iyyah that a person who threatens the ideology of the State may be arrested or 

detained without following the proper procedure or made to disappear, the concept of 

siyasah al-shar‘iyyah provides for an even stronger finding that resort to enforced 

disappearance should be made as a crime. This is for the purpose of protecting the 

subjects from abuse of powers that can be more detrimental. 

 

 

 

 
IV. Handling Challenges to State Ideology with Dialogues 

 
3.24 State ideology includes a State’s political ideology as well as official religion. With 

regard to the latter, in Malaysia, the religion of the Federation and of the States is Islam, 

while the official sect of the States is generally Ahli al-Sunnah wa al-Jama‘ah. Teaching 

Shiism or others that have been decreed as deviant is considered as challenging the 

ideology of the State. Proselytising is also considered as challenging the ideology of the 

State. Mr. Amri Che Mat had been accused to be a Shiite activist, while Pastor Raymond 

Koh had been accused of proselytising, before they were made to disappear. 

 

 
3.25 Prof. Dr. Najibah Mohd Zain makes a hypothesis that when someone is teaching a 

religious doctrine contrary to the official one, the authority may find that arresting and 

prosecuting the person in the Syariah court under the law may invite pressures 
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domestically and internationally to stop such prosecution and release the person. Resort 

to enforced disappearance avoids such pressures.23 In addition, proving that the person is 

having a particular political opinion is more difficult than proving crimes such as murder, 

hence resort to enforced disappearance.24 

 

 
3.26 There is no evidence of these, but it is important to find a way to deal with deviant 

teaching and proselytising, so that arrest and prosecution is not the only solution and as a 

result, enforced disappearance will not be resorted to. 

 

 
3.27 Another way to deal with deviant teaching and proselytising is by having interreligious 

and intra-religious dialogues. There is a stage where a teaching is new, so at that time 

when the religious authority begins investigation into the teaching, if it is found that 

there is an unacceptable element in the teaching, it is at such stage that dialogues should 

be resorted to. The force of law can be exercised if the deviant teaching continues 

thereafter. 

 

 
3.28 Regarding the aim of such dialogues, it is admitted that Muslims have a duty to propagate 

the true teaching of Islam to the others,25 but the propagation must be done with wisdom 

and beautiful preaching,26 using good words.27   Muslims are prohibited from compelling 

non-Muslims to embrace Islam28 and from using abusive language against non-Muslims’ 

deities.29 In such dialogue, the speech must be fair30 and the Muslims must forgive the 

other who may be ignorant about the Islamic religion.31 The Qur’an suggests the use of 

question and answer technique to nullify the beliefs of polytheists.32 

 
 

23 Prof. Dr. Najibah Mohd Zain, Interview, 13 September 2020, see Appendix N. 
24 Prof. Dr. Najibah Mohd Zain, Interview, 13 September 2020, see Appendix N. 
25 Qur’an, 12:108 & 5:67.N. 
26 Qur’an, 16:125 & 29:46. 
27 Qur’an, 14:24-26 & 22:24. 
28 Qur’an, 2:256 & 10:99-100. 
29 Qur’an, 6:108. 
30 Qur’an, 2:83. 
31 Qur’an, 15:85. 
32 See Qur'an, 34:24-26. 
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3.29 Muslim religious officers must be knowledgeable on the sciences of the religion and 

trained to conduct interreligious and intra-religious dialogues peacefully and effectively, 

until they have the confidence to have a civilised dialogue with, for example, a 

teacher/follower of a deviant teaching, so that such person would abandon the teaching, 

and as a result, the probability of resort to enforced disappearance will be minimised. 

 

 
3.30 The history of Islam has examples of successful dialogues, both interreligious and intra- 

religious. For example, Ja‘far ibn Abi Talib, a Companion of the Messenger (s.a.w.), 

had a religious dialogue with the Negus of Abyssinia who was then a Christian. When 

the Negus understood better the teaching of Islam, he did not extradite the Muslim 

refugees to the requesting Quraysh tribe, so that the refugees lived peacefully in 

Abyssinia until they migrated to Madinah to be with the Messenger (s.a.w.). 

 

 
3.31 During the time of the Abbasid Caliphate, a Mu‘tazilah’s doctrine was accepted by 

Caliphs Ma’mun ibn Harun al-Rashid, then al-Mu‘tasim bi-Allah, and lastly Wathiq bi- 

Allah. All three tortured Muslim scholars who disagreed with the doctrine. The practice 

of torturing however stopped after Caliph Wathiq bi-Allah heard the dialogue between 

Justice Ahmad ibn Abi Dawud of Muktazilah and the captured Abu ‘Abd al-Rahman 

‘Abd Allah ibn Muhammad Azdi of Ahli Sunnah wa al-Jama‘ah. The Sunni scholar 

used the question and answer technique effectively so that the Caliph understood that he 

should not force people to accept the doctrine. 

 

 

 
 

Conclusion 

 
3.32 The Syariah has basically laid down principles in criminal procedure to ensure the rights 

of a suspect and an accused. It has been found that resort to enforced disappearance is 

contrary to these principles. 
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3.33 The concept of siyasah al-shar‘iyyah, though may permit resort to enforced 

disappearance for the interest of the State or the Muslim community, should provide for 

an even stronger finding that enforced disappearance should not be a State policy so that 

everyone would be protected from abuse of powers. 

 

 
3.34 While there is no denying the importance of law in safeguarding religious interests of 

the Muslims, the Muslim religious authority should also utilise the concept of peaceful 

dialogues in the religion. When Muslim religious officers have the confidence of having 

civilised and effective dialogues, they will not feel the pressure that comes when they 

resort to the force of law. With this way of handling the issue, the probability of resort to 

enforced disappearance is reduced. 
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CHAPTER 4 

BEST PRACTICE AND LESSONS FROM ASEAN AND OIC COUNTRIES 

 
 

Introduction 

 
This chapter analyses the best practice and lessons from States members of the Association of 

Southeast Asian Nations (ASEAN) and of the Organisation of Islamic Cooperation (OIC). 

The purpose is to identify points that should be adopted by Malaysia to strengthen the legal 

and institutional framework in Malaysia to prevent enforced disappearances, and to avoid 

repeating similar mistakes done by other States. 

 

 
I. ASEAN and the Principle of Non-Interference 

 
4.1 Cambodia is the only ASEAN member State that has become a party to the ICPPED. 

Three (3) other countries, namely: Laos, Indonesia, and Thailand have signed the 

Convention, but are yet to accede to it. The signatories do not have legal obligations 

under the ICPPED, but they have moral obligation not to defeat the object and purpose of 

the ICPPED. 

 

 
4.2 Analysis on Laos reveals that since signing the ICPPED in September 2008, the Lao 

government has failed to adequately investigate numerous cases of enforced 

disappearances. 

 
 

4.3 Thailand has signed the ICPPED in January 2012 but, according to the United Nations 

Working Group on Enforced or Involuntary Disappearances (WGEID), since then the 

country has witnessed the highest number of enforced disappearances among ASEAN 

member States. Between November 2012 and May 2014 alone, 10 of the 18 official 

cases of enforced disappearances reported in ASEAN member States occurred in 

Thailand. 

 
4.4 While ASEAN can pride itself for managing to avoid war between its member States for 

the last few decades, it must be understood that ASEAN is based on the principle of non- 
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interference between member States. This has significantly contributed to better 

relationship between ASEAN member States and the avoidance of war between the 

member States, but it has also worsened human rights condition in some of the countries. 

For example, in Indonesia, thousands of enforced disappearances and killings occurred 

during the 1965 massacre remain unresolved. Similar incidents happened during the eve 

of the fall of Suharto.33 The other member States observe the principle of non- 

interference during those times. 

 
4.5 According to Asian Human Rights Commission: 

 
 

Timor Leste, a new country which acquired its independence only more than a decade 

ago, is stained by the blood of those who were killed and disappeared during the 

Indonesian occupation. One third of its population were killed and made to disappear 

and more than 4,000 children were forcibly taken during the conflict and believed to 

have been brought to Indonesia and whose identity has been changed, thus depriving 

these children of the knowledge of their historical identity.34 

 
4.6 Many States in the Asian region are not yet parties to the ICPPED. This is ironic because 

Asia is the continent that submit the biggest number of enforced disappearances to the 

WGEID.35 

 

 

 

 
II. The Need to Raise Awareness among Citizens on the Importance of Accession to the 

ICPPED 

4.7 Many of the Muslim majority countries that have ratified or acceded to the ICPPED 

including Iraq, Armenia, Kazakhstan, and Nigeria had suffered high number of enforced 

disappearance cases before the governments in these countries decided to ratify or accede 

to the ICPPED. Human Rights Watch, drawing on research it has published on enforced 

disappearances in Iraq since 2014, has documented an additional 74 cases of men and 

 

33 http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/ 
34   http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/ 
35   http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/ 

http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/
http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/
http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/
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four cases of boys who were detained by Iraqi military and security forces between April 

2014 and October 2017 and forcibly disappeared. Amnesty International has reported 

that hundreds to thousands of citizens in Nigeria are victims of enforced and involuntary 

disappearances.36 

 
4.8 In the course of security operations against Boko Haram in north-east Nigeria, Nigerian 

military forces have extrajudicially executed more than 1,000 people; they have 

arbitrarily arrested at least 20,000 people, mostly young men and boys; and have 

committed countless acts of torture. Hundreds, if not thousands, of Nigerians have 

become victims of enforced disappearance; and at least 7,000 people have died in 

military detention as a result of starvation, extreme overcrowding and denial of medical 

assistance. Amnesty International has concluded that these acts, committed in the 

context of a non-international armed conflict, constitute war crimes for which military 

commanders bear both individual and command responsibility, and may amount to 

crimes against humanity. Specifically, Amnesty International names five high-ranking 

military officials who were in charge of operations in north-east Nigeria from 2012 to 

date, as well as two Chiefs of Army Staff and two Chiefs of Defence Staff, who should 

be investigated for potential individual and command responsibility for these crimes. 

Amnesty International has handed over the names of these officers, as well as other 

officers not named in this report, and related evidence to the International Criminal 

Court.37 

 
4.9 Due to the regular exposure to enforced disappearance cases, the public in those countries 

understood the importance of having proper legislation to cater to this threat. However, 

in Malaysia, the public is generally unaware of the threat of enforced disappearance. 

In order to gather support from the public, dedicated and sustainable public awareness 

campaign must be put in place. 

 

 

 

 

 

 

 

 

36 https://www.amnestyusa.org/files/report.compressed.pdf 
37 https://www.amnestyusa.org/files/report.compressed.pdf 

http://www.amnestyusa.org/files/report.compressed.pdf
http://www.amnestyusa.org/files/report.compressed.pdf
http://www.amnestyusa.org/files/report.compressed.pdf
http://www.amnestyusa.org/files/report.compressed.pdf
http://www.amnestyusa.org/files/report.compressed.pdf
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III. The Need for National Action Plan and Law (with or without Accession to the 

ICPPED) 

4.10 In year 2014, a conference entitled “Sharing Best Practices in Advocating for Legislation 

Against Enforced Disappearances” was organised by the Asian Federation Against 

Involuntary Disappearances (AFAD) in Manila, Philippines. The participants in the 

conference came from organisations from Argentina, Bangladesh, Belarus, Chile, El 

Salvador, Guatemala, Hong Kong, India, Indonesia, Lebanon, Nepal, the Philippines, 

Thailand, Timor-Leste and the United States of America. The Philippines is the first and 

only Asian country that has enacted a law against enforced disappearances, but has not 

yet to ratify or accede to the ICPPED. 38
 

 
4.11 The participants in the conference noted the following best practices: 

 The vital importance of documentation as the most basic requirement in the search for 

truth and justice and in the campaign to get the widest possible support in this difficult 

work; 

 The importance of forming associations of families of the victims in the struggle for 

justice and of ensuring that the struggle against disappearances in whatever ways has 

to be owned by the families of the victims and the rest of society; 

 The work against enforced disappearances is jointly done by victims, lawyers and 

other members of civil society; 

 On the aspect of reparation, it is important to fully maximise existing forms of 

reparation and not limit these to material and monetary aspects. Reparation of dignity 

of the victims for a damage done because of human rights violation is of paramount 

importance; 

 Media and communication work are very important to disseminate information and to 

make enforced disappearance a social concern; 

 In view of the global character of the crime, international solidarity is imperative to 

strengthen response. This will complement the work at the national and regional 

levels; 

 

 

 

 
 

38 http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/ 

http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/
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 In Asia, the signing and the ratification of the Convention and the recognition of the 

competence of the UN Committee on Enforced Disappearances should be given prime 

importance. 39 

 
4.12 In the Asian context, the Philippines is the example of a country that criminalises 

enforced disappearance through the R.A. 10353 or the Philippine Anti-Enforced 

Disappearance Act of 2012. It has the record of being the first and only country in the 

vast region of Asia to have such law. With the Implementing Rules and Regulations 

under the Act, the spirit and letter of the law has now to be fully implemented.   Yet, 

years since the law has been enacted, no case has been filed yet.40 

 
4.13 The ICPPED is the least popular human rights instrument. Many countries that ratified 

or acceded to the other human rights instruments still failed to ratify or accede to the 

ICPPED. This includes the Philippines. One possible short-term solution is to focus on 

drafting national law of enforced disappearance without waiting for accession to the 

treaty. This will provide certain level on increased protection. 

 
4.14 The Philippines is a State party to eight out of nine core human rights treaties. The 

exception is the ICPPED. It has been twice re-elected to the UN Human Rights Council 

since 2006. It must be noted that the Philippines made a voluntary pledge to take steps 

towards the signing and ratification of the ICPPED during its candidature to the UN 

Human Rights Council in 2007. 

 
Lastly, in 2012, after years of lobbying by civil society organisations led by Families of 

Victims of Involuntary Disappearance (FIND), the Philippine government enacted a 

domestic law that criminalises enforced disappearance (Republic Act 10353). 

 
At present, there are 1,774 reported victims of enforced disappearance since the first 

documented victim in 1971. Out of the cases submitted to the WGEID, 625 remain 

unclarified; this is the highest figure in Southeast Asia.41 

 

39  http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/ 
40 http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/ 
41 https://www.upr-info.org/sites/default/files/document/philippines/session_27_- 

_may_2017/js1_upr27_phl_e_main.pdf 

http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/
http://www.humanrights.asia/news/forwarded-news/AHRC-FST-072-2014/
http://www.upr-info.org/sites/default/files/document/philippines/session_27_-
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IV. The Need to Eliminate the Sources and Reasons for Enforced Disappearance. 

 
4.15 Accession to the ICPPED will not reduce enforced disappearance if the causes for 

enforced disappearance are still there. The causes include sectarian conflict, unregulated 

militias, and corrupt and unchecked government. This can be seen from the situation in 

Iraq and Nigeria. 

 
 

 

 

4.16 Thousands of Iraqi men were arbitrarily arrested and forcibly disappeared by government 

forces and allied local armed groups that have since been integrated as State forces as 

part of the fight against the Islamic State (also known as ISIS) that began in 2014. The 

ICPPED which Iraq is a party to, codifies the prohibition on enforced disappearances and, 

among other things, sets out the obligations of States to prevent, investigate, and 

prosecute all cases of enforced disappearances. 

 
4.17 In this report, Human Rights Watch draws on research it has published on enforced 

disappearances in Iraq since 2014, and has documented an additional 74 cases of men 

and four cases of boys who were detained by Iraqi military and security forces between 

April 2014 and October 2017 and forcibly disappeared. While in four cases, families 

believed they knew where their relatives were being held through informal sources of 
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information, for the 74 other cases, their fate remains unknown. In 30 of these cases, the 

individuals were detained in 2014, 22 in 2015, 14 in 2016 and 12 in 2017. In three 

additional cases, men who were detained and disappeared in 2014 and 2015 were 

released between 34 and 130 days later. Those released indicated that they had been 

detained by the Popular Mobilisation Forces (PMF) or the National Security Service 

(NSS) in unofficial places of detention. 

 
4.18 With the exception of eight individuals who were disappeared during clashes between 

Iraqi forces and followers of the Shia cleric Mahmoud al-Sarkhi in 2014, all the cases 

Human Rights Watch documented for this report were Sunni Arab males. Their families 

all said that they believed the disappearances took place because of their religious, tribal 

or familial identity, which Iraqi forces used to impute a sympathy for ISIS and Al-Qaeda. 

Human Rights Watch is not aware of specific evidence linking the individuals 

disappeared to ISIS. The youngest disappeared victim was 9 years old, and the oldest 70, 

with the majority of the disappeared in their thirties. 

 
4.19 Among the causes of enforced disappearance in Iraq and Nigeria is sectarian conflict. As 

a more multiracial and multireligious country than Iraq and Nigeria, Malaysia needs to 

learn from the experience of the two countries. Malaysia must avoid strife based on race 

or religion. For this purpose, Malaysians must not play racial or religious sentiments 

against Malaysians of other racial group or followers of other religions. 

 

 

Conclusion 

 
4.20 Observation on the situation in ASEAN and OIC member States reveals that becoming a 

party to the ICPPED alone is not sufficient to prevent the occurrence of enforced 

disappearance. Accession to the Convention must be followed by series of affirmative 

actions to prevent enforced disappearances from happening by improving the legal and 

institutional framework. More importantly, it is essential to ensure a positive political 

climate and to avoid escalation of tension. 



55  

4.21 Malaysia was ranked 16th most peaceful country in the world, according to the Global 

Peace Index (GPI) 2019, and Malaysia was also the third most peaceful country in East 

Asia behind Japan and Singapore. The position (no. 16) was very good compared to the 

earlier position (no. 26) in 2018 and it is something to be proud of. 

 

 
4.22 According to the Global Peace Index, the position of Malaysia is already the best among 

the OIC countries. It is, however, important to continuously improve the legal and 

institutional framework so as to ensure the best protection is available to everyone. 

Accession to the ICPPED can be a good start. 
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CHAPTER 5 

 
FACTORS RELATING TO THE GOAL OF ACCEDING TO THE ICPPED 

 

 
 

Introduction 

 
Some individuals and organisations are of the opinion that, as a responsible member of the 

United Nations, Malaysia should accede to the ICPPED. To date, there are 53 States parties 

to the ICPPED. SUHAKAM believes that the accession would ensure the liberty of persons 

in Malaysia to be adequately protected.42   The disappearances of Pastor Raymond Koh and 

Mr. Amri Che Mat are among the cases that lead to such belief. In the Commission’s Reports 

of the Public Inquiries into the Disappearances of Pastor Raymond Koh and Amri Che Mat, 

dated 3 April 2019, the Commission made reference to the ICPPED. 

 

 
Before the government of Malaysia decides to accede to the ICPPED, it must identify the 

benefits and potential problems including some legal challenges faced by the government in 

acceding to the ICPPED. 

 

 
I. Benefits of Accession 

 
5.1 Among the benefits of acceding to the ICPPED are: 

 

 Strengthen the protections under the Federal Constitution 

 Close legal gaps and loopholes by creation of new laws 

 The creation of dedicated committee to fight enforced disappearance 

 Flexible monitoring 

 Increase the standard and approach adopted by national courts 

 Expedite extradition 

 Improve Malaysia’s standing and reputation 

 Improve coordination with human rights organisations. 
 

 

 
42 https://www.freemalaysiatoday.com/category/nation/2018/08/29/suhakam-urges-govt-to-accept-un-law-on- 

enforced-disappearances/ 

http://www.freemalaysiatoday.com/category/nation/2018/08/29/suhakam-urges-govt-to-accept-un-law-on-
http://www.freemalaysiatoday.com/category/nation/2018/08/29/suhakam-urges-govt-to-accept-un-law-on-
http://www.freemalaysiatoday.com/category/nation/2018/08/29/suhakam-urges-govt-to-accept-un-law-on-
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5.2 Natalie Baird43 reviews the consequences of ratification/accession and then discusses the 

specific benefits and challenges of ratification/accession. Against this background, four 

strategies that States might adopt in response to calls for ratification/accession are 

considered, ranging from wholesale ratification/accession at one end of the spectrum, to 

a moratorium on ratification/accession at the other. The article argues that a strategy of 

selective ratification of, or accession to, individual treaties, combined with the pursuit of 

one or more complementary rights frameworks (national, regional or international), is 

likely to be the most effective way to advance human rights in the region. 

 

 

 
 

1. Strengthen the protections under the Federal Constitution 

 
5.3 The Federal Constitution guarantees certain Fundamental Liberties. The ICPPED is 

generally consistent with the spirit of the Federal Constitution that respects and ensures 

human rights and dignity of individuals. 

 

 
5.4 The OHCHR Report states as follow: 

 

 
 

The Federal Constitution of Malaysia provides for the protection of basic human rights 

standards, which includes children. These include liberty of the person (Article 5) and 

prohibition of slavery and forced labour (Article 6). At the national level, legislative 

measures that exist to prevent human rights violations and abuses can be found in Acts 

and laws on issues that either have a human rights component or relate to certain groups 

of society whose rights may be at risk of being violated. 44
 

 

 
5.5 The ICPPED can further strengthen the protections provided under the Federal 

Constitution. Article 149 of the Federal Constitution allows for any form of security 

 

43 Natalie Baird, “To Ratify or Not to Ratify? An Assessment of the Case for Ratification of International 

Human Rights Treaties in the Pacific”, (2011) Melbourne Journal of International Law, 12(2), 249. 

44 

https://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi 

a.pdf 

http://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi
http://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi
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laws to be passed. Although the government had removed the Internal Security Act 1960 

(ISA), the government has in return replaced it with the National Security Council (NSC) 

Act 2016, Security Offences (Special Measures) Act 2012 (SOSMA), Prevention of 

Terrorism Act 2015 (POTA), and the Prevention of Crime Act 2014 (POCA). 

 

 
5.6 Article 149 arguably gives very wide powers to introduce security laws that can affect 

and violate human rights. Laws made under Article 149 are valid even if they seem to be 

contrary to the constitutional guarantee of fundamental liberties under Article 5 (liberty 

of the person), Article 9 (prohibition of banishment and freedom of movement), and 

Article 10 (freedom of speech, assembly and association). 

 

 
5.7 Victims of enforced disappearance in other countries are known to suffer a lot. 

According to Schumacher, victims are put in terrible situations of helplessness and 

vulnerability, with no access to medical help or legal support. The risk that victims of 

enforced disappearances become also victims of torture, sexual violence or other 

inhuman treatment is very high; in many cases victims are even killed. Families and 

friends are left behind in despair without the possibility to support the victims. Not 

knowing whether someone you love is alive or dead, is probably one of the heaviest 

burdens to bear.45 

 

 
5.8 In order to ensure protection against enforced disappearance, an amendment can be 

included in the Federal Constitution e.g. Article 149A, to clarify that even under 

emergency, enforced disappearance is prohibited. 

 

 
5.9 As Professor Emmanuel Decaux (the Chairman of the Committee on Enforced 

Disappearances) has rightly emphasised that the purpose of the Convention is precisely 

to restore the law at the heart of the demand for justice and reparation through 

 

 

45 Hanns H. Schumacher, “Supporting the Convention for the Protection of all Persons from Enforced 

Disappearance: The German Contribution” in Documentation, Conference on Enforced Disappearances, Berlin, 

25 April 2012, p. 16. 
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mechanisms of prevention and protection, early warning and monitoring, investigation 

and safeguards, with a new form of habeas corpus.46
 

 

 
Acceding to the ICPPED will enhance the protection provided under the Federal 

Constitution. 

 

 

 
 

2. Close Legal Gaps and Loopholes 

 
5.10 Acceding to the ICPPED will close any legal gaps and loopholes, provided that the 

terms of the ICPPED are meticulously implemented by the government. Emmanuel 

Decaux has clarified the position as follow: 

 

 
The objective is the universal and effective implementation of the Convention by all 

states. It will close the gap of protection for victims as the Rome Statute of the 

International Criminal Court deals only with repression of “widespread or systematic 

practice of enforced disappearance” as a crime against humanity. We need multi-level 

prevention and international cooperation, repression of the crime as such, justice and 

reparation. This is a worthy challenge responding to the responsibility of all 

stakeholders, to address the ordeal, the efforts and expectations of several generations.47 

 

 
5.11 In addition, Decaux has also highlighted that: 

 

 
 

The Convention provides an all-risks insurance for the future, with a range of means of 

prevention, monitoring and rapid alert. It offers a series of practices, guarantees and 

political principles with regard to truth, justice and reparation. It fills a gap by listing 

measures of protection and cooperation, domestically and internationally, while paving 

 

46 Documentation, Conference on Enforced Disappearances, Berlin, 25 April 2012, p. 5. 
47 Emmanuel Decaux, “Competences and Functioning of the Committee on Enforced Disappearances” in 

Documentation, Conference on Enforced Disappearances, Berlin, 25 April 2012, p. 11. 
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the way for a specific criminal offense, including the possibility of qualification as a 

crime against humanity. The Convention is at the crossroads of the international law of 

human rights and international criminal law, constituting a unique and irreplaceable 

instrument. As the crime of enforced disappearance constitutes a denial of the victim, 

through the denial of the “protection of the law”, the answer which shall be given is the 

affirmation of the law, with a continuous vigilance against any breaches.48
 

 

 
5.12 Although there are many separate laws including the Penal Code to combat enforced 

disappearance e.g. law on kidnapping, such laws are inadequate as mentioned in the 

following report by WGEID on the ‘Study on Best Practices on Enforced Disappearances 

in Domestic Criminal Legislation’: 

 

 
5.13 In particular, with regard to the arguments usually put forward by states to justify the 

lack of an autonomous offense of enforced disappearance in their criminal code, the 

WGEID convincingly affirmed that “a plurality of fragmented offenses does not mirror 

the complexity and the particularly serious nature of enforced disappearance. While the 

offenses mentioned may form part of a type of enforced disappearance, none of them are 

sufficient to cover all the elements of enforced disappearance, and often they do not 

provide for sanctions that would take into account the particular gravity of the crime, 

therefore falling short of guaranteeing a comprehensive protection”, and that “experience 

shows that enforced disappearances often do not occur as part of a widespread or 

systematic attack against civilians. In this perspective, criminalising enforced 

disappearance in domestic law only when committed in this specific context implies that 

many acts of enforced disappearance remain outside the scope of domestic criminal law 

and the jurisdiction of national courts.49 

 

 

 

 

 

 

 

48 Emmanuel Decaux, “Competences and Functioning of the Committee on Enforced Disappearances” in 

Documentation, Conference on Enforced Disappearances, Berlin, 25 April 2012, p. 15. 

49 WGEID, Study on Best Practices on Enforced Disappearances in Domestic Criminal Legislation, para. 11. 
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5.14 One major benefit of acceding to the ICPPED is: it can lead to, and push for, the 

creation of new laws. This can be seen as the results of acceding to other conventions in 

the past, as highlighted in OHCHR report below: 

 
 

An example of this would be child rights. Malaysia has a number of laws that not only 

aim at preventing the violations of child rights, but also to ensure the care and 

rehabilitation of children, such as the Child Act 2001, which was enacted to fulfil its 

obligations after acceding to the Convention on the Rights of the Child in 1995. The Act 

has established a protective legal environment for children in the country and has given 

rise to several other initiatives to protect children from violence, abuse, neglect and 

exploitation. An example of this is how incest has been criminalized by the Penal Code 

(Act 574), while the Domestic Violence Act 1994 (Act 521) protects the child against 

violence within the family.50 

 

5.15 The same can be seen from the accession to the CEDAW. Some of the positive 

measures taken by the Malaysian government since its 2006 review by the CEDAW 

Committee include: 

 Amendments to the Penal Code to increase the penalties for offences relating to rape 

and incest, in 2006; 

 Introduction of the Anti-Trafficking in Persons Act 2007 and its subsequent 

amendments to be the Anti-Trafficking in Persons and Anti-Smuggling of Migrants 

Act 2007; 

 Amendments to the Domestic Violence Act 1994 to widen the definition of domestic 

violence to include emotional, mental and psychological forms of violence, in 2011, 

and amendments to improve protection for survivors of abuse, in 2017; 

 Amendments to the Employment Act 1955 to prohibit sexual harassment in the 

workplace and to extend maternity leave benefits for all women employees, in 2012; 

 Ratification of the Convention on the Rights of Persons with Disabilities, in 2010; 

http://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi
http://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi
http://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi
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 Accession to the Optional Protocol to the Convention on the Rights of the Child on 

the Involvement of Children in Armed Conflict and to the Optional Protocol to the 

Convention on the Rights of the Child on the Sale of Children, Child Prostitution and 

Child Pornography, in 2012.51 

 

 

 
3. The Creation of Dedicated Committee to Fight Enforced Disappearance 

 
5.16 The ICPPED has created a dedicated committee to deal with enforced disappearance. 

Prior to this, the only mechanism specialised to deal with this issue was the UN Working 

Group on Enforced on Involuntary Disappearances. 

 

 
5.17 The Committee on Enforced Disappearances (CED) receives requests for urgent action 

from relatives of the disappeared, their legal representatives or others, which it can 

transmit to the State party concerned with a request to clarify the fate and whereabouts of 

the disappeared person. 

 

 
5.18 The CED is also able to consider individual complaints by persons who claim to be a 

victim of a violation of the provisions of the Convention. This is only after the States 

parties have recognised the CED’s competence to do so. 

 

 
5.19 The CED is also empowered to perform other functions to monitor implementation and 

States parties’ compliance with their obligations under the ICPPED. 

 

 

 

 
4. Flexible Monitoring 

 
5.20 The monitoring is flexible as highlighted by Decaux: 

http://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi
http://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi
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The Convention does not explicitly provide periodic reports with specific deadlines, but 

leaves the door open for more flexible monitoring, with the examination of “additional 

information on the implementation of the Convention“. The implementation of this first 

reporting cycle on time becomes even more important, so that an effort of rationalisation 

was initiated by the High Commissioner with the Dublin II process, to which the 

Committee is party since its last session, following the accession made personally by its 

president following the first session.52 

 

 

 
5. Increase the Standard and Approach Adopted by National Court 

 
5.21 An example to illustrate the point is the case involving Ms. Noorfadilla Ahmad Saikin 

who received a job offer. When she admitted that she was three months pregnant, her 

placement was withdrawn. Suhakam held a watching brief in her case and made 

representation to the court on the Government’s obligations under the CEDAW, to which 

Malaysia was a party. 

 

 
5.22 The Shah Alam High Court ruled that the revocation of the job offer to a woman on the 

ground of her pregnancy was unconstitutional and breached Malaysia’s commitment and 

obligations as a State Party to the CEDAW.53 

 

 

 

 
6. Expedite Extradition 

 
5.23 According to Article 11 of the ICPPED, “if a State Party which makes extradition 

conditional on the existence of a treaty receives a request for extradition from another 

State Party with which it has no extradition treaty, it may consider this Convention as the 

 

52 Emmanuel Decaux, “Competences and Functioning of the Committee on Enforced Disappearances” in 

Documentation, Conference on Enforced Disappearances, Berlin, 25 April 2012, p. 12. 

http://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi
http://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi
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necessary legal basis for extradition in respect of the offence of enforced disappearance”. 

This will expedite the extradition process. 

 

 

 

 
7. Improve Malaysia’s Standing and Reputation 

 
5.24 Malaysia is currently a party to only three of nine core UN human rights conventions, 

namely: the Convention on the Rights of the Child, the Convention on the Elimination of 

All Forms of Discrimination Against Women, and the Convention on the Rights of 

Persons with Disabilities. 

 

 

 
 

8. Improve Coordination with Non-Governmental and Human Rights Organisations 

 
5.25 The current level of cooperation by government is lacking as highlighted below: 

 

 
 

The Commission is also of the view that there is a lack in cooperation with all relevant 

stakeholders, especially non-governmental organisations (NGOs) who should be viewed 

as key players in assisting the Government in preventing human rights abuses and 

violations. For example, with regard to trafficking in persons, the Commission is of the 

opinion that the Government must realise the benefits from working together with NGOs, 

due to the fact that they operate at the grass roots level and would be able to provide 

first hand vital information and support, especially with regard to victim identification, 

protection and safe repatriation/reintegration of those trafficked.54
 

 

 
Acceding to the ICPPED can improve coordination between the government and non- 

governmental and human rights organisations. 

 

 

 
 

http://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi
http://www.ohchr.org/Documents/Issues/IntLaw/PreventionStudy/NHRI/Human_Rights_Commission_Malaysi
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II. Challenges and Problems in Acceding to the ICPPED 

 
5.26 Many experts, professional bodies and NGOs believe that accession to the Convention 

would strengthen the legal framework in Malaysia, act as a check and balance 

mechanism, and help to ensure that our security laws are adequate in combating enforced 

disappearance and safeguarding the human rights of all individuals.55 

 
 
 

 
1. Result of Survey 

 
5.27 Based on a survey conducted by the Consultants in 2020,56 70 out of 126 respondents 

(55.6%) agreed that the government of Malaysia should sign and accede to the 

Convention, while the remaining 56 respondents (44.4%) disagreed with the suggestion. 

 

 
Table 1: Accession to the Convention 

 

 

 

 

 

 
 

55 ‘SUHAKAM urges govt to accept UN law on enforced disappearances’ (Free Malaysia Today 29 August 

2018) via https://www.freemalaysiatoday.com/category/nation/2018/08/29/suhakam-urges-govt-to-accept-un- 

law-on-enforced-disappearances/ 
56 See Appendix P for the SURVEY REPORT: International Convention for the Protection of All Persons 

against Enforced Disappearance (ICPPED), dated 16 - 30 July 2020. The respondents for this survey were 

lecturers and students at Ahmad Ibrahim Kulliyyah of Laws, International Islamic University Malaysia. The 

respondents were selected because of their knowledge on international conventions and laws. 

http://www.freemalaysiatoday.com/category/nation/2018/08/29/suhakam-urges-govt-to-accept-un-
http://www.freemalaysiatoday.com/category/nation/2018/08/29/suhakam-urges-govt-to-accept-un-
http://www.freemalaysiatoday.com/category/nation/2018/08/29/suhakam-urges-govt-to-accept-un-


66  

5.28 While the majority of law lecturers and law students agreed, the percentage of those who 

disagree was also substantial. The disagreement to accede to the Convention was based 

on a few reasons. In order to convince the society and get the necessary support for 

accession to the Convention, it is important to understand and appreciate the concerns of 

those objecting. 

 

 
5.29 Based on the data57 collected throughout the research, the Consultants have identified 14 

main reasons that contributes to the objection. They are: 

i) National security concerns e.g. might interfere with counter terrorism 

ii) Malaysia’s human rights record is already good 

iii) It can be costly to Malaysia 

iv) Possibility of no enforcement 

v) Possibility of late reporting or non-reporting 

vi) Malaysia is opening itself to possible international claims 

vii) Malaysia’s reservations might be objected 

viii) Might be contrary to Federal Constitution 

ix) It is not legally required 

x) It is inconsistent with Malaysian values 

xi) Interference with domestic sovereignty 

xii) Refusal to be subjected to international monitoring 

xiii) Concerns that human rights instruments are backdoor to new type of colonialism 

xiv) No balance between individual rights and public interest 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

57 The data was collected based on literature review and interview with respondents. 
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5.30 The result of the same survey58 has verified 14 main reasons for objecting. 

 

 
Table 2: Reasons for Objecting the Accession to the Convention 

 

 

 

 

 

 

5.31 The followings are the top three reasons that contributed to the disagreement for the 

signing and accession to the convention: 

i) National Security Concern (52.4%) 

ii) Concern that human rights instrument a backdoor to the new type of colonialism 

(38.9%) 

iii) Possibility of no enforcement (37.3%) 
 

 

 

 

58 See Appendix P for the SURVEY REPORT: International Convention for the Protection of All Persons 

against Enforced Disappearance (ICPPED), dated 16 July-30 July 2020. 
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The remaining results shows the percentage of the other reasons for disagreement: 

 
1. Malaysia is opening itself to possible international claims (35.7%) 

2. Malaysian reservations might be objected to (30.2%) 

3. Interference with domestic sovereignty (30.2%) 

4. No balance between individual rights and public interest (29.4%) 

5. Refusal to be subjected to international monitoring (27.8%) 

6. It can be costly to Malaysia (21.4%) 

7. Malaysia’s human rights record is already good (20.6%) 

8. Might be contrary to Federal Constitution (19.8%) 

9. Possibility of late reporting or non-reporting (18.3%) 

10. It is not legally required (15.1%) 

11. It is inconsistent with Malaysian values (11.1%) 

 

 

 

2. Explanation and Proposed Solutions 

 
5.32 National Security Concern 

 
Strong opposition is expected from the police force, army and security who might 

construe the ICPPED as unnecessarily limiting their powers in maintaining public order 

and national security, especially in emergency times e.g. war or armed conflict. 

 

 
Research and interview reveal that strong opposition can be expected from the law 

enforcement officers, especially the police force. In Malaysia, in many national security 

cases involving terrorism etc., the matter will be handed over by the military to the police 

force. The main authority dealing with national threat like terrorism is the police force 

e.g. E8 unit. 

 

 
 

In relation to human rights concern related to national security and counter terrorism 

operations, the OHCHR report has revealed the following challenges59: 

 

 
59 For details, see ‘Human Rights, Terrorism and Counter-terrorism’, Office of the United Nations  High 

Commissioner for Human Rights via https://www.ohchr.org/documents/publications/factsheet32En.pdf 

http://www.ohchr.org/documents/publications/factsheet32En.pdf
http://www.ohchr.org/documents/publications/factsheet32En.pdf
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 The right to life 

 

 Challenges to the absolute prohibition against torture 

 

 Transfer of individuals suspected of terrorist activity 

 

 Liberty and security of the person 

 

 Profiling and the principle of non-discrimination 

 

 Due process and the right to a fair trial 

 

 The principle of legality and the definition of terrorism 

 

 Freedom of expression and the prohibition of incitement to terrorism 

 

 Freedom of association 

 

 Surveillance 

 

 Data protection and the right to privacy 

 

 Economic, social and cultural rights 

 

 

 
Proposed Solution 

In order to get support from law enforcement agencies, it is important to engage with 

the agencies in a constructive manner. With proper engagement and consultation, it 

would be possible to educate the law enforcement agencies on the benefits of the 

ICPPED, and on the need to respect human rights generally.   Proper engagement in 

the form of roundtable discussions, meetings etc would also assist in removing doubts 

and concerns that the law enforcement agencies might have on this issue. 

 
Respecting human rights can bring a lot of benefits to the police as well as can be seen 

from the following report:60 

 

 

 

 

 

60 ‘Human Rights and Law Enforcement’ via 

https://www.ohchr.org/Documents/Publications/training5Add2en.pdf 

http://www.ohchr.org/Documents/Publications/training5Add2en.pdf
http://www.ohchr.org/Documents/Publications/training5Add2en.pdf
http://www.ohchr.org/Documents/Publications/training5Add2en.pdf
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Respect for human rights by law enforcement agencies actually enhances their 

effectiveness. Where human rights are systematically respected, police officers have 

developed professionalism in their approaches to solving and preventing crime and 

maintaining public order. In this sense, respect for human rights by police is, in 

addition to being a moral, legal and ethical imperative, a practical requirement for law 

enforcement. When police are seen to respect, uphold and defend human rights: 

 
● Public confidence is built, and community cooperation fostered; 

● Legal prosecutions are successful in court; 

● Police are seen as part of the community, performing a valuable social function; 

● The fair administration of justice and hence confidence in the system is served; 

● An example is set for respect for the law by others in society; 

● Police are able to be closer to the community and therefore in a position to prevent 

and solve crimes through proactive policing; 

● Support is elicited from the media, from the inter- national community and from 

higher authorities; and 

● A contribution is made to the peaceful resolution of conflicts and complaints. 

 
 

An effective police service is one that serves as the first line of defence in the 

protection of human rights. 

 

 

5.33 Concern that human rights instrument a backdoor to the new type of colonialism 

There are many concerns in Malaysia that international human rights instruments are 

being used as a backdoor to new type of colonialism or as a method to bypass the Federal 

Constitution. According to O. Bruun and M. Jacobsen (Eds.), Human Rights and Asian 

Values: Contesting National Identities and Cultural Representations in Asia, 2000, 

Richmond, p. 4: 

 
The main critique of the claim of universality is that universal human rights are an 

insidious method by dominant Western powers, to gain indirect control and influence 

over the politics and economies of Asian states. 
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Proposed Solution 

It should be highlighted that Malaysia has already acceded to 3 out of 9 core UN 

human rights instruments, but Malaysia remains independent. There are issues on 

human rights where Malaysia’s stand remains different from those held by the 

Western powers. 

 
In order to remove doubt that human rights instruments like the ICPPED is used as a 

backdoor for foreign colonialism, it is important to educate the public on the various 

benefits of the ICPPED, and the measures that can be taken to safeguard our 

collective interest. 

 
The various methods to educate the public include the followings: 

1. Roadshows 

2. Collaboration and constructive engagement with stakeholders and NGOs 

3. Advertisements in social media 

4. Advertisement in newspapers 

5. Talks and speeches in schools and universities 

 

 

 
5.34 Possibility of no enforcement 

 
There have been numerous instances where human rights instruments remain a dead 

letter in the jurisdiction of certain States parties. India, Sri Lanka and Cambodia have 

ratified/acceded to many international human rights instruments, but have so far still 

failed to protect human rights in practice. Human rights obligations are set aside on the 

ground of internal security. These States have also allowed the system of law and justice 

to be corrupted by impunity. For example: The mass enforced disappearances in 

Kashmir. 

 

 
The absence of any real prospect of enforcement makes it feasible for some governments 

to ratify/accede to agreements they cannot keep. These by the end of the day run counter 

to the actual purpose of the human rights treaty monitoring system. 
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Proposed Solution 

 
It is important to highlight that ratification of, or accession to, human rights 

instruments like the ICPPED is not an end in itself. The purpose of 

ratification/accession is to push for a stronger legal and institutional framework to 

safeguard human rights e.g. leading towards the creation of national laws etc. 

 
 

A dedicated agency or department can be created to monitor the enforcement of 

binding human rights instruments. The various NGOs in Malaysia can liaise with 

government bodies to monitor the enforcement together. The allegation that human 

rights treaties lack teeth is not strong as can be seen from the good track record of 

Malaysia in enforcing binding human rights instruments. 

 
For example, in relation to the CEDAW, Sufian highlighted as follows: 

 
 

Malaysia ratified CEDAW on 4 August 1995…   Malaysia has shown its commitment 

to the treaty by taking appropriate measures to ensure the advancement of women. It 

took 6 years before the express prohibition of gender discrimination was inserted in 

the Federal Constitution in 2001. Apart from that, in furtherance to CEDAW and the 

Beijing Declaration and Platform for Action adopted at the Fourth World Conference 

on Women 1995, the Ministry for Women, Family and Community Development was 

established on 17 January 2001. Several legislations and regulations were amended 

in line with the commitment in CEDAW. 

 

 

5.35 Malaysia is opening itself to possible international claims and allegations 

When a State ratifies/accedes to any international human rights treaties, it assumes a 

legal obligation to implement the human rights recognised in that treaty. A State may 

become responsible for the action or omission of any of its organs – executive, 

legislative and judiciary – whatever positions, however low, a State agent holds in the 

organisation of the State. 
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As human rights are generally accorded to nationals and non-nationals, violations of a 

foreigner’s human rights (including omission to exercise due diligence or denial of 

justice) may eventually lead to the foreigner’s State of nationality making a claim against 

the violating State. 

 
The customary international law rules of State responsibility have been codified in the 

International Law Commission’s Articles on Responsibility of States for Internationally 

Wrongful Acts 2001. 

 

 

Proposed Solution 

All countries that ratify/accede to human rights instruments are opening themselves to 

similar challenges. However, it must be noted that the purpose of these instruments is 

to ensure transparency and to improve the situation in all countries by ensuring the 

existence of a system that allows check and balance, mutual monitoring and due 

process. 

 
International pressure can be a positive thing when it comes to human rights. By 

acceding to the treaty, Malaysia can clarify any misunderstanding or misconception 

about its action at international level. This will provide a good platform to Malaysia to 

clear its name from any wrong accusations. 

 
It is important to educate the Members of Parliament on this point since political will 

is essential in ensuring the accession to the ICPPED. 

 

 

5.36 Malaysia’s reservations might be objected to 

Entering into a treaty with no serious intention to perform the obligations thereunder is 

dishonorable. Entering into it with a reservation that is incompatible with its object and 

purpose is abominable. 
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In order to protect national interest especially on security matter, Malaysia might want to 

put reservation. However, certain reservation that is incompatible with the object and 

purpose of the ICPPED e.g. reserving the right to create secret prisons in times of war, is 

incompatible with the object and purpose of the ICPPED. Such reservation may be 

objected to by other States parties. 

 

 

Proposed Solution 

Malaysia can follow the strategy adopted by other countries to ensure the protection 

of national interest, even during times of emergency by including certain creative 

solutions. For example, in relation to prisons etc., some countries put reservation that 

they reserve their rights to exercise what is permissible under international law 

governing armed conflicts and international criminal law. 

 
The experience with the CEDAW is a good example: 

 
 

Malaysia made reservations in ratifying CEDAW on Articles 2(f), 5(a), 7(b), 9 and 16. 

In making the reservation, Malaysia declares the acceptance is made with the 

understanding that “the provisions of the Convention do not conflict with the 

provisions of the Islamic Shariah law and the Federal Constitution of Malaysia”. 

However, Malaysia did review its reservation and following the Beijing Declaration 

and Platform for Action adopted at the Fourth World Conference on Women 1995, on 

6 February 1998, Malaysia withdrew the reservation on Article 2(f), 9(1), and 16(b), 

(d), (e) and (h).61 

 

 

5.37 Interference with domestic sovereignty 

According to Rohaida Nordin, “Malaysian perspective on human rights”, Jurnal 

Undang-undang (January 2010) pg. 20: 

 

 

 

 

61 Farid Sufian Shuaib, “Embracing International Human Rights Law: the Malaysian Experience in Navigating 

the Dual Quality of International Law”, (2019) IIUM Law Journal, 27(2), 265-277. 
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The Malaysian government, especially under the leadership of Dr. Mahathir (from 1981 

to 2003) viewed the conflict, between Western and Asian values, under international law, 

as a conflict between universal human rights and domestic sovereignty. (citing M.B. 

Likosky, “Cultural Imperialism in the Context of Transnational Commercial 

Collaboration”, in M.B. Likosky (Ed.), Transnational Legal Processes, 

Butterworths/LexisNexis, 2002, p. 228.) 

 

 

 

 
Proposed Solution 

It should be highlighted that Malaysia has already acceded to 3 out of 9 core UN 

human rights instruments with no problem. What the ICPPED prohibits States parties 

from doing are heinous acts. What the ICPPED requires States parties to do are the 

right things. States parties must perform their treaty obligations, but they are at 

liberty (which means they have the sovereignty) to decide how best to translate their 

treaty obligations into national law. 

 
It should also be noted that human rights instruments can be successfully applied in 

Malaysia, but subject to careful scrutiny and time. Public support is essential. This 

can be seen from the following remarks from Tun Mahathir, the then Prime Minister, 

at the 73rd United Nations General Assembly’s general debate. 

 
He said that Malaysia would firmly espouse the principles promoted by the United 

Nations in its international engagements. These include the principles of truth, human 

rights, the rule of law, justice, fairness, responsibility and accountability, as well as 

sustainability. 

 
It is within this context that the new government of Malaysia has pledged to ratify all 

remaining core UN instruments related to the protection of human rights… However, 

this will not be easy as Malaysia is multi-ethnic, multireligious, multicultural and 

multilingual. We will accord space and time for all to deliberate and to decide freely 

based on democracy. 
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The keywords are space and time. It is believed that any attempt to push the 

accession to human rights instruments in Malaysia, without obtaining public and 

government support, will be extremely difficult. 

 

 

5.38 No balance between individual rights and public interest 

 
There is an allegation that there is no balance between individual rights and public 

interest under international human rights instruments. Statement by Abdullah Badawi 

quoted in J.T.H. Tang, “Towards an Alternative Approach to International Human Rights 

Protection in the Asia-Pacific Region”, p. 234: 

 

 
… there is an over-emphasis on the rights of the individual as opposed to the rights of 

the community. Excessive individual freedom, according to the Malaysian government, 

leads to a decay in moral values and weakens nations, leading to the rise of new form of 

racism and xenophobia, manifested in violence. 

 

 

Proposed Solution 

It should be emphasised that both public interest and individual rights are important. 

A way can be found to balance the two in our legal system. 

 

 

5.39 Refusal to be subjected to international monitoring 

Malaysia traditionally prefers to deal with human rights without being subjected to 

international pressure. 

 
According to J.T.H. Tang, “Towards an Alternative Approach to International Human 

Rights Protection in the Asia-Pacific Region” in J.T.H. Tang (Ed.), Human Rights and 

International Relations in the Asia-Pacific Region: Competing Perspectives, 

International Discord and the Way Ahead, 1995, London, New York Printer, p. 186: 
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Malaysia, as many other Asian states, prefers to deal with human rights within its own 

domestic jurisdiction while resisting international monitoring. 

 

 

Proposed Solution 

It should be highlighted that as a party to the CEDAW, Malaysia has submitted 

reports to the CEDAW Committee. This has not caused much problems that Malaysia 

cannot handle. Monitoring under the CED can be looked at positively. Our laws and 

enforcement will become better and better. 

 

 

5.40 It can be costly to Malaysia 

Amnesty International, “No Impunity for enforced disappearances: Checklist for 

effective implementation of the International Convention for the Protection of All 

Persons from Enforced Disappearance”, (2011) provides for a checklist. The checklist of 

obligations revealed a long list of obligations that will be incurred by a State party and 

this requires a lot of effort, time and money that arguably can be better spend elsewhere. 

 
Those opposing might argue that under Malaysia’s current financial difficulty, it might 

not be the suitable time for the ICPPED. 

 
According to Dr. Shahrul Mizan: 

 
 

The after effect of ratifying include many other significant changes such as numerous 

modifications to government policies, excessive training of government officials, not to 

mention the need to establish effective systems of data collection for the purpose of 

complying with the periodical reporting obligations to the treaty committee. 

 
Ratification of international human rights instruments marks the beginning of a process, 

not the end. It will be a long, tedious and costly process. 

 

 

Proposed Solution 
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It should be highlighted that Malaysia has already acceded to 3 out of 9 core UN 

human rights instruments without much difficulty. Gradual and progressive 

fulfilment of obligations is the way States parties to human rights treaties are taking. 

Moreover, unlike a State party to the ICCPR that has to build facilities such as good 

prisons to carry out one of its ICCPR obligations, a State party to the ICPPED needs 

not build any new facility to actually carry out its ICPPED obligations. 

 

 

5.41 Malaysia’s human rights record is already good 

Domestically, in March 2018 the Malaysian government launched a National Human 

Rights Action Plan which includes 294 action plans across 83 priority areas, categorised 

under five pillars. Those opposing will argue that the ICPPED is not necessary and 

Malaysia can improve Malaysia’s human rights situation without being subjected to 

international conventions. 

 

 

Proposed Solution 

Contrary to the popular misconception, the human rights record of Malaysia is not 

that good, especially when it comes to enforced disappearance, or arbitrary and 

unlawful killings. The United States’ Country Reports on Human Rights Practices for 

2018 (Malaysia) stated as follows: 

 
There were reports the government or its agents committed arbitrary or unlawful 

killings. According to the National Human Rights Commission (SUHAKAM), 521 

persons died in prison from 2015 through 2016, while more than 100 individuals died 

in immigration detention centers. The government claimed that deaths in police 

custody, particularly those caused by police, were rare, but civil society activists 

disputed this claim. In a 2018 report on custodial deaths, the non-governmental 

organization (NGO) Lawyers For Liberty described a “broken system that abets the 

perpetrators of these crimes”. 

 
Early in the year, the government’s Enforcement Agency Integrity Commission 

(EAIC) determined that police were guilty of “serious misconduct” in relation to the 
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2017 death of a man in police custody. The EAIC also found that closed-circuit 

cameras in the police station were nonfunctional. No further action was taken. 

 
In March a 39-year-old man was found dead in a police detention center. A police 

official stated the incident was believed to have been caused by negligence and would 

be investigated. No further action was taken. 

 
Investigation into use of deadly force by a police officer occurs only if the attorney 

general initiates the investigation or if the attorney general approves an application 

for an investigation by family members of the deceased. When the attorney general 

orders an official inquiry, a coroner’s court convenes, and the hearing is open to the 

public. In such cases, courts generally issued an “open verdict”, meaning that there 

would be no further action against police. 

 
b. Disappearance 

In January the Inspector General of Police informed SUHAKAM that police had 

charged a man with the February 2017 abduction of Christian pastor Raymond Koh. 

Police noted that the law bars SUHAKAM from investigating any complaint that is the 

subject of a court proceeding, after which SUHAKAM announced it would 

“immediately cease” its public inquiry into the matter. Some civil society members 

believed the arrest was an attempt by police to stop SUHAKAM’s public inquiry into 

Koh’s disappearance. SUHAKAM announced in May it would reopen its 

investigation, although little progress was made in the case. 

 
Police also made little progress in investigating the separate disappearances in 

November 2016 of Christian pastor Joshua Hilmy and his wife Ruth, and of Amri Che 

Mat, a Muslim activist alleged to be linked to Shiite teachings. SUHAKAM continued 

public inquiries into the disappearances. 

 

 

5.42 Might be contrary to the Federal Constitution 

Article 149 of the Federal Constitution is the basis of several security laws, namely: 

National Security Council (NSC) Act 2016, Security Offences (Special Measures) Act 
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2012 (SOSMA), Prevention of Terrorism Act 2015 (POTA), and the Prevention of Crime 

Act 2014 (POCA). Article 149 arguably gives very wide powers to introduce security 

laws that can affect and violate human rights. 

 
Laws made under Article 149 are constitutionally valid even if they seem to be contrary 

to the constitutional guarantee of fundamental liberties under Article 5 (liberty of the 

person), Article 9 (prohibition of banishment and freedom of movement), and Article 10 

(freedom of speech, assembly and association). 

 

 

Proposed Solution 

It must first be noted that the Federal Constitution is itself a strong evidence that 

Malaysia is a country ruled by law. Enforced disappearance, outside the boundary of 

law, is contrary to the Federal Constitution. 

 
It should be highlighted that Malaysia has already acceded to 3 out of 9 core UN 

human rights instruments with no problem. 

 
However, it is feared that the huge discretionary power given under Article 149 might 

be wrongly misinterpreted as allowing enforced disappearance in emergency 

situation. 

 
As a solution, there may be a need for an amendment e.g. enactment of Article 149A, 

to clarify further that even under emergency, enforced disappearance is prohibited. 

This is subject to detailed analysis from the Attorney General’s Chamber, 

constitutional law experts and relevant bodies such as the Malaysian Bar. 

 
The Federal Constitution may be amended as long as the requirements are fulfilled. 

From a previous occasion, Article 8 of the Federal Constitution was successfully 

amended after Malaysia’s accession to the CEDAW.   What is important is to make 

our Federal Constitution better, without affecting its fabric. 
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Another option is to make reservation. From previous accessions to the CEDAW and 

the CRC, Malaysia made several reservations. 

 
A reservation is a unilateral statement made by a state in ratifying a treaty. The 

objective is to exclude some provisions of the treaty from being applied to the state. 

Why should acceptance of the treaty be allowed to be made conditional? It is to 

promote the universality of acceptance of treaties albeit sacrificing the depth of 

obligations. Nevertheless, such reservation should not be incompatible with the 

object and purpose of the Convention.62 

 

 

5.43 Possibility of late reporting or non-reporting 

The focus of the work of the Committee on Enforced Disappearances is on its monitoring 

of States parties' reports. However, from the experience of the Human Rights Committee 

(HRC) in monitoring reports of States parties to the International Covenant on Civil and 

Political Rights (ICCPR), the persistent setback hampering the HRC’s efforts has been 

the repeatedly late reporting or non-reporting by States parties. States parties to the 

ICPPED may have the same indifferent attitude of the States parties to the ICCPR. 

 
Without reports before it, the Committee cannot undertake its review. Without powers of 

effective sanction, this has led to the strange situation of placing States parties who do 

not report in a better position than those who do. 

 
Reporting States parties are subjected to scrutiny and questioning, and the Committee 

may proceed to make recommendations, whereas non-reporting States parties do not face 

any penalties for not submitting their reports. 

 

 

Proposed Solution 
 

 

 

 
 

62 Farid Sufian Shuaib, “Embracing International Human Rights Law: the Malaysian Experience in Navigating 

the Dual Quality of International Law”, (2019) IIUM Law Journal, 27(2), 265-277. 
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Malaysia can avoid such inefficiency by allocating proper resources to ensure proper 

reporting in time. In addition, a dedicated agency can be built, led by credible and 

reputable individuals to handle the reporting obligations etc. 

 

 

5.44 It is not legally required 

It has been argued that international human rights law is not binding upon Malaysian 

judiciary as Malaysian can observe our own standard, based on our need. The ICPPED 

will, to certain extent, bind Malaysia to international human rights standard. 

 
According to Rohaida Nordin, “Malaysian perspective on human rights”, Jurnal 

Undang-undang (January 2010) pg. 32: 

 
The Malaysian Federal Constitution does not impose on the national court cognisance of 

the international human rights laws in any of its provision. International law on human 

rights is not part of the law of the country and the Malaysian judiciary cannot assume 

parliament's power to make law. When Malaysia applies a dualist approach, there may 

be a gap between international standards and domestic legislation. International 

treaties, even when ratified, do not always and automatically become part of domestic 

law and are sometimes ignored by public officials, and are inapplicable in the courts. 

 

 

Proposed Solution 

It should be highlighted that Malaysia has already acceded to 3 out of 9 core UN 

human rights instruments with no problem. Although Malaysia is not legally bound 

to accede to the treaty, it is the right thing to do. Moreover, the benefits offered by the 

ICPPED outweigh any perceived disadvantages. 

 

 

5.45 It is inconsistent with Malaysian values 

It has been argued that some of the international human rights standards are inconsistent 

with Malaysian values. According to Rohaida Nordin, “Malaysian perspective on human 

rights”, Jurnal Undang-undang (January 2010) pg. 32-33: 
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The Malaysian human rights perspective involves the rejection of universal human rights 

as a Western concept, and the adoption of Asian values. The Malaysian government has 

also argued that international standards of human rights are not applicable to Malaysia 

because of the over-emphasis on the rights of the individual as opposed to the rights of 

the community. International standards of human rights, for example the UDHR, also 

give greater priority to civil and political human rights, and are thus alien to Malaysian 

traditions and cultures. 

 

 

Proposed Solution 

It should be highlighted that Malaysia has already acceded to 3 out of 9 core UN 

human rights instruments with no problem. In addition, enforced disappearance is not 

and should not be a Malaysian value. Enforced disappearance does not only affect the 

rights of the victim, but also the rights of his/her family. It should be made a crime, 

which means it is a wrong, not just against the victim individually, but also against the 

Malaysian society. 

 

 

 
5.46 Learn from challenges and problems faced by, or associated with, other countries 

that have ratified/acceded to the ICPPED and other human rights treaties 

At the time when Malaysia is ready to accede to the ICPPED, the government should 

consider and learn from other States parties on how to enforce the treaty. We can refer to 

the examples given in the reports submitted to the CED by States parties.   Among them 

is Switzerland. 

 
 

Switzerland: 

 
Part IV: Consultation with non-governmental organizations regarding the report 

 
The Committee on Enforced Disappearances recommends that States parties should 

encourage the participation of non-governmental organizations in the preparation of 

their reports. 
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In order to reach a representative number of organizations, every organization that took 

part in the consultation on the implementation of the ICPPED in national law, thus 

showing a particular interest in the subject, was consulted. They include the Swiss 

sections of Amnesty International and the International Commission of Jurists, the 

Association for the Prevention of Torture, the Association Jardin des Disparus and the 

tracing service of the Swiss Red Cross. 

 

 
According to the views expressed during the consultation, the implementation of the 

ICPPED in national law is generally considered satisfactory, although improvements 

were suggested in relation to certain areas. The main proposals are described and 

discussed below (emphasis added): 

 

 
i) A general suggestion was that awareness of the ICPPED should be increased not only 

within the relevant federal and cantonal authorities, but also among the general 

population. The Federal Council too is of the opinion that public awareness of the 

ICPPED is an important element in the prevention and elimination of enforced 

disappearances. Following the ratification of the ICPPED, the Federal Government 

issued a press release to inform the public about the existence and content of the text. 

In order to increase awareness of the ICPPED, the present report and the results of 

the dialogue with the Committee on Enforced Disappearances will be made public. 

The cantons will also be specifically informed of the Committee’s recommendations, 

insofar as they relate to their field of competence.   Additional information meetings 

for the cantonal services that make up the network will be organized in due course. 

 
ii) With regard to the implementation of article 2 of the ICPPED, the wording “for a 

prolonged period of time” in article 185bis (1) of the Criminal Code was called into 

question, since the ICPPED does not establish a requirement as to the duration of 

enforced disappearance. As explained in detail in paragraph 30 of the report, Swiss 

law does not require that an enforced disappearance exceed a set period of time 

before it constitutes an offence. The definition of enforced disappearance in Swiss law 
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encompasses all situations that the ICPPED requires to be covered (for example, 

regarding the wording “authorization, support or acquiescence of the State”, see 

paragraph 27). 

 
iii) The sanctions prescribed and the provisions regarding the statute of limitations were 

described as inadequate. Paragraphs 48 et seq. of the report explain in detail that the 

prescribed sanctions take full account of the seriousness of the crime and are 

comparable to the sanctions prescribed for other criminal acts. Moreover, the 

ICPPED does not require that there should be no statute of limitations for the crime 

of enforced disappearance, but rather that the special nature of the crime should be 

taken into account and that the right to an effective remedy should be guaranteed. 

Paragraphs 52 et seq. of the report explain how the law takes account of these two 

aspects. In this connection, it should be recalled that the limitation period begins to 

run only once the criminal conduct has ceased, in order to reflect the continuous 

nature of the offence. 

 
iv) Doubts were expressed regarding the ability to guarantee the effectiveness of missing 

person searches and the compliance of the decentralized system with the obligation to 

maintain records. As the consultation with the cantons took place in parallel, the 

detailed information they provided in this regard can now be consulted (see paras. 

105 and 109). 

 
The replies of the cantons demonstrate that the effectiveness of missing person 

searches and compliance with the obligation to maintain (and verify) records can be 

guaranteed. 

 
v) A period of six days is usually set for the processing of requests. This period was 

described as too  long during the consultation. This is not, however,  a minimum 

period, but a maximum period of time within which requests must be processed. 

Regardless of the deadline, the authorities make every effort to respond to requests as 

quickly as possible in urgent cases. In addition, the law provides for the reduction of 

this period, if necessary, in particularly serious situations. 
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Conclusion 

 
5.46 The benefits of acceding to the ICPPED far outweigh the perceived disadvantages. 

Failure to strengthen the legal protection of all persons from enforced disappearance will 

expose Malaysians to such risks, especially in times of crises and conflicts. 
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CHAPTER 6 

IMPLICATIONS OF ACCEDING TO THE ICPPED 
 

Introduction 

 
Other than identifying the problems and challenges faced in ratifying the ICPPED, the 

Malaysian government also need to determine the direct and indirect implications of acceding 

to the ICPPED. 

 

 
I. Need to Implement the ICPPED Obligations Domestically 

 
6.1 Accession to a treaty is one of the ways for a State to express its consent to be bound by 

the treaty. In the event Malaysia accedes to the ICPPED, the treaty becomes binding on 

the State. With the accession, Malaysia has restricted its own sovereignty to act or 

behave only in accordance with the provisions of the ICPPED. It follows that Malaysia 

must implement all the ICPPED obligations. 

 

 
6.2 If Malaysia fails to perform any of the obligations, Malaysia will be responsible for its 

failure to perform the ICPPED.   Malaysia cannot invoke the provisions of its internal 

law, even the Federal Constitution, as justification for its failure to perform the ICPPED. 

Similarly, Malaysia cannot plead a gap in its own law as a defence to an international 

claim by another State party to the ICPPED. 

 

 
6.3 In order to avoid failure to perform the ICPPED, Malaysia must ensure that the ICPPED 

is compatible with the Federal Constitution and other laws. Should a few provisions of 

the ICPPED are incompatible with internal law that Malaysia wants to keep, Malaysia 

have to make reservation(s) to the ICPPED. Malaysia may make a reservation as the 

ICPPED does not prohibit reservation, as long as the reservation is compatible with the 

object and purpose of the treaty. At least one of the parties to the ICPPED must have not 

objected to Malaysia’s reservation in order for the reservation to be effective. 
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6.4 However, should the ICPPED be incompatible with internal law that Malaysia does not 

want to keep, or that Malaysia has no law to implement the ICPPED domestically, then 

Malaysia must amend the internal law or enact a new law, for the purpose of 

implementing its ICPPED obligations domestically. 

 

 
Malaysia’s accession to the ICPPED does not make the law of the ICPPED to be ipso 

facto part of Malaysia’s national law. The courts in Malaysia cannot apply the ICPPED, 

unless a statute has been enacted to implement the ICPPED domestically.   In other 

words, the ICPPED law must be transformed into national legislation by the Parliament. 

 

 

 
II. The ICPPED Obligations 

 
6.5 Here are the ICPPED obligations: 

 
1. Malaysia must ensure that no one shall be subjected to enforced disappearance. 

 
 

2. Malaysia cannot use any exceptional circumstances whatsoever, whether a state of war 

or a threat of war, internal political instability or any other public emergency, as a 

justification for enforced disappearance. 

 
3.  Malaysia cannot arrest, detain, abduct or in any way deprive the liberty of the 

‘disappeared person’ by using agents of the State or by persons or groups of persons 

acting with the authorisation, support or acquiescence of the State, followed by a 

refusal to acknowledge the deprivation of liberty or by concealment of the fate or 

whereabouts of the disappeared person, which places such a person outside the 

protection of the law. 

 
4. Malaysia shall take appropriate measures to investigate the arrest, detention, abduction 

or deprivation of liberty of the ‘disappeared person’ committed by persons or groups 

of persons acting without the authorisation, support or acquiescence of the State and 

to bring those responsible to justice. 
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5. Malaysia shall take the necessary measures to ensure that enforced disappearance 

constitutes an offence under its criminal law. 

 
6. Malaysia shall take the necessary measures to hold criminally responsible at least any 

person who: 

i. commits 

ii. orders 

iii. solicits 

iv. induces the commission of 

v. attempts to commit 

vi. is an accomplice to 

vii. participates in 

an enforced disappearance. 

 
 

7. Malaysia shall take the necessary measures to hold criminally responsible at a superior 

who knew, or consciously disregarded information which clearly indicated, that 

subordinates under his or her effective authority and control were committing or about 

to commit a crime of enforced disappearance; exercised effective responsibility for 

and control over activities which were concerned with the crime of enforced 

disappearance; and failed to take all necessary and reasonable measures within his or 

her power to prevent or repress the commission of an enforced disappearance or to 

submit the matter to the competent authorities for investigation and prosecution. 

 
8. Malaysia cannot use any order or instruction from any public authority, civilian, 

military or other, to justify an offence of enforced disappearance. 

 
9. Malaysia shall make the offence of enforced disappearance punishable by appropriate 

penalties, taking into account its extreme seriousness. 

 
10. Malaysia may establish mitigating circumstances, in particular for persons who, 

having been implicated in the commission of an enforced disappearance, effectively 

contribute to bringing the disappeared person forward alive or make it possible to 
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clarify cases of enforced disappearance or to identify the perpetrators of an enforced 

disappearance. 

 
11. Malaysia may establish aggravating circumstances, in particular in the event of the 

death of the disappeared person or the commission of an enforced disappearance in 

respect of pregnant women, minors, persons with disabilities or other particularly 

vulnerable persons. 

 
12. Malaysia shall take the necessary measures to ensure that the term of limitation for 

criminal proceedings (in case a statute of limitations applies) is of long duration and is 

proportionate to the extreme seriousness of this offence, commences from the moment 

when the offence of enforced disappearance ceases, taking into account its continuous 

nature. 

 
13. Malaysia shall guarantee the right of victims of enforced disappearance to an 

effective remedy during the term of limitation. 

 
14. Malaysia shall take the necessary measures to establish its competence to exercise 

jurisdiction over the offence of enforced disappearance when the offence is committed 

in any territory under its jurisdiction or on board a ship or aircraft registered in that 

State, when the alleged offender is one of its nationals and when the disappeared 

person is one of its nationals and the State Party considers it appropriate. 

 
15. Malaysia shall take such measures as may be necessary to establish its competence to 

exercise jurisdiction over the offence of enforced disappearance when the alleged 

offender is present in any territory under its jurisdiction, unless Malaysia extradites or 

surrenders him or her to another State in accordance with its international obligations 

or surrenders him or her to an international criminal tribunal whose jurisdiction it has 

recognised. 

 
16. Upon being satisfied, after an examination of the information available to Malaysia, 

that the circumstances so warrant, Malaysia, in case of a person suspected of having 

committed an offence of enforced disappearance who is present shall take him or her 
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into custody or take such other legal measures as are necessary to ensure his or her 

presence. 

 
17. The custody and other legal measures shall be as provided for in the law of Malaysia 

but may be maintained only for such time as is necessary to ensure the person's 

presence at criminal, surrender or extradition proceedings. 

 
18. Malaysia, after taking the previous measures shall immediately carry out a 

preliminary inquiry or investigations to establish the facts. Malaysia shall notify the 

States Parties with competence jurisdiction, of the measures Malaysia has taken, 

including detention and the circumstances warranting detention, and of the findings of 

Malaysia’s preliminary inquiry or investigations, indicating whether Malaysia intends 

to exercise jurisdiction. 

 
19. Any person in such custody may communicate immediately with the nearest 

appropriate representative of the State of which he or she is a national, or, if he or she 

is a stateless person, with the representative of the State where he or she usually 

resides. 

 
20. If Malaysia does not extradite a person committing the offense of ‘disappeared 

appearance’ or surrender him or her to another State in accordance with its 

international obligations or surrender him or her to an international criminal tribunal 

whose jurisdiction Malaysia has recognised, shall submit the case to Malaysia’s 

competent authorities for the purpose of prosecution. 

 
21. The competent authorities in Malaysia shall take their decision in the same manner as 

in the case of any ordinary offence of a serious nature under the law of Malaysia. The 

standards of evidence required for prosecution and conviction shall in no way be less 

stringent than those which apply in the cases where the offence is committed in any 

territory under Malaysia’s jurisdiction or on board a ship or aircraft registered in 

Malaysia, where the alleged offender is a Malaysian or when the disappeared person 

is a Malaysian. 
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22. Malaysia shall guarantee fair treatment at all stages of the proceedings to any person 

against whom proceedings are brought in connection with an offence of enforced 

disappearance. 

 
23. Malaysia shall ensure that any person tried for an offence of enforced disappearance 

shall benefit from a fair trial before a competent, independent and impartial court or 

tribunal established by law. 

 
24. Malaysia shall ensure that any individual who alleges that a person has been 

subjected to enforced disappearance has the right to report the facts to the competent 

authorities. 

 
25. Malaysia shall ensure that the competent authority shall examine the allegation 

promptly and impartially and, where necessary, undertake without delay a thorough 

and impartial investigation. 

 
26. Malaysia shall ensure that appropriate steps shall be taken, where necessary, to 

ensure that the complainant, witnesses, relatives of the disappeared person and 

defence counsel, as well as persons participating in the investigation, are protected 

against all ill-treatment or intimidation as a consequence of the complaint or any 

evidence given. 

 
27. Malaysia shall ensure that, where there are reasonable grounds for believing that a 

person has been subjected to enforced disappearance, the authorities shall undertake 

an investigation, even if there has been no formal complaint. 

 
28. Malaysia shall ensure that, for the purposes of extradition between States Parties, the 

offence of enforced disappearance shall not be regarded as a political offence or as an 

offence connected with a political offence or as an offence inspired by political 

motives. 

 
29. Malaysia shall not refuse a request for extradition for alleged offence of enforced 

disappearance based on the ground of political offence or as an offence connected 
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with a political offence or as an offence inspired by political motives. Nothing in the 

ICPPED shall be interpreted as imposing an obligation to extradite if the requested 

State Party has substantial grounds for believing that the request has been made for 

the purpose of prosecuting or punishing a person on account of that person's sex, race, 

religion, nationality, ethnic origin, political opinions or membership of a particular 

social group, or that compliance with the request would cause harm to that person for 

any one of these reasons. 

 
30. Malaysia must ensure that the offence of enforced disappearance shall be deemed to 

be included as an extraditable offence in any extradition treaty existing between States 

Parties. 

 
31. Malaysia must undertake to include the offence of enforced disappearance as an 

extraditable offence in any extradition treaty subsequently to be concluded between 

them. 

 
32. In situation where Malaysia receives a request for extradition from another State 

Party with which it has no extradition treaty, it shall consider the ICPPED as the 

necessary legal basis for extradition in respect of the offence of enforced 

disappearance. 

 
33. Malaysia shall afford other states the greatest measure of mutual legal assistance in 

connection with criminal proceedings brought in respect of an offence of enforced 

disappearance, including the supply of all evidence at their disposal that is necessary 

for the proceedings. 

 
34. Malaysia shall cooperate with other states and shall afford one another the greatest 

measure of mutual assistance with a view to assisting victims of enforced 

disappearance, and in searching for, locating and releasing disappeared persons and, 

in the event of death, in exhuming and identifying them and returning their remains. 
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35. Malaysia shall not expel, return ("refouler"), surrender or extradite a person to 

another State where there are substantial grounds for believing that he or she would be 

in danger of being subjected to enforced disappearance. 

 
36. Malaysia must ensure that no one shall be held in secret detention. 

 
 

37. Malaysia shall, in its legislation: 

 
 

a. Establish the conditions under which orders of deprivation of liberty may be 

given; 

b. Indicate those authorities authorised to order the deprivation of liberty; 

c. Guarantee that any person deprived of liberty shall be held solely in officially 

recognised and supervised places of deprivation of liberty; 

d.  Guarantee that any person deprived of liberty shall be authorised to 

communicate with and be visited by his or her family, counsel or any other 

person of his or her choice, subject only to the conditions established by law, 

or, if he or she is a foreigner, to communicate with his or her consular 

authorities, in accordance with applicable international law; 

e. Guarantee access by the competent and legally authorised authorities and 

institutions to the places where persons are deprived of liberty, if necessary 

with prior authorisation from a judicial authority; 

f. Guarantee that any person deprived of liberty or, in the case of a suspected 

enforced disappearance, since the person deprived of liberty is not able to 

exercise this right, any persons with a legitimate interest, such as relatives of 

the person deprived of liberty, their representatives or their counsel, shall, in 

all circumstances, be entitled to take proceedings before a court, in order that 

the court may decide without delay on the lawfulness of the deprivation of 

liberty and order the person's release if such deprivation of liberty is not 

lawful. 

 
38. Malaysia shall assure the compilation and maintenance of one or more up-to-date 

official registers and/or records of persons deprived of liberty, which shall be made 

promptly available, upon request, to any judicial or other competent authority or 
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institution authorised for that purpose by the law of the State Party concerned or any 

relevant international legal instrument to which the State concerned is a party. The 

information contained therein shall include, as a minimum: 

 
a. The identity of the person deprived of liberty; 

b. The date, time and place where the person was deprived of liberty and the 

identity of the authority that deprived the person of liberty; 

c. The authority that ordered the deprivation of liberty and the grounds for the 

deprivation of liberty; 

d. The authority responsible for supervising the deprivation of liberty; 

e. The place of deprivation of liberty, the date and time of admission to the place 

of deprivation of liberty and the authority responsible for the place of 

deprivation of liberty; 

f. Elements relating to the state of health of the person deprived of liberty; 

g. In the event of death during the deprivation of liberty, the circumstances and 

cause of death and the destination of the remains; 

h. The date and time of release or transfer to another place of detention, the 

destination and the authority responsible for the transfer. 

 
39. Malaysia shall guarantee to any person with a legitimate interest in this information, 

such as relatives of the person deprived of liberty, their representatives or their 

counsel, access to at least the following information: 

 
a. The authority that ordered the deprivation of liberty; 

b. The date, time and place where the person was deprived of liberty and admitted 

to the place of deprivation of liberty; 

c. The authority responsible for supervising the deprivation of liberty; 

d. The whereabouts of the person deprived of liberty, including, in the event of a 

transfer to another place of deprivation of liberty, the destination and the 

authority responsible for the transfer; 

e. The date, time and place of release; 

f. Elements relating to the state of health of the person deprived of liberty; 
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g. In the event of death during the deprivation of liberty, the circumstances and 

cause of death and the destination of the remains. 

 
40. Malaysia must ensure that appropriate measures shall be taken, where necessary, to 

protect any person with a legitimate interest in this information, such as relatives of 

the person deprived of liberty, their representatives or their counsel as well as persons 

participating in the investigation, from any ill-treatment, intimidation or sanction as a 

result of the search for information concerning a person deprived of liberty. 

 
41. Malaysia must make sure that personal information, including medical and genetic 

data, which is collected and/or transmitted within the framework of the search for a 

disappeared person shall not be used or made available for purposes other than the 

search for the disappeared person. This is without prejudice to the use of such 

information in criminal proceedings relating to an offence of enforced disappearance 

or the exercise of the right to obtain reparation. 

 
42. Malaysia must make sure that the collection, processing, use and storage of personal 

information, including medical and genetic data, shall not infringe or have the effect 

of infringing the human rights, fundamental freedoms or human dignity of an 

individual. 

 
43. Only where a person is under the protection of the law and the deprivation of liberty 

is subject to judicial control may the right to information referred previously be 

restricted, on an exceptional basis, where strictly necessary and where provided for by 

law, and if the transmission of the information would adversely affect the privacy or 

safety of the person, hinder a criminal investigation, or for other equivalent reasons in 

accordance with the law, and in conformity with applicable international law and with 

the objects and purposes of the ICPPED. 

 
44. Without prejudice to consideration of the lawfulness of the deprivation of a person's 

liberty, Malaysia shall guarantee the right to a prompt and effective judicial remedy as 

a means of obtaining without delay the information referred previously. This right to a 

remedy may not be suspended or restricted in any circumstances. 
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45. Malaysia shall take the necessary measures to ensure that persons deprived of liberty 

are released in a manner permitting reliable verification that they have actually been 

released. 

 
46. Malaysia shall also take the necessary measures to assure the physical integrity of 

such persons and their ability to exercise fully their rights at the time of release, 

without prejudice to any obligations to which such persons may be subject under 

national law. 

 
47. Malaysia shall take the necessary measures to prevent and impose sanctions for the 

following conduct: 

a. Delaying or obstructing the remedies 

b. Failure to record the deprivation of liberty of any person, or the recording of 

any information which the official responsible for the official register knew or 

should have known to be inaccurate; 

c. Refusal to provide information on the deprivation of liberty of a person, or the 

provision of inaccurate information, even though the legal requirements for 

providing such information have been met. 

 
48. Malaysia shall ensure that the training of law enforcement personnel, civil or 

military, medical personnel, public officials and other persons who may be involved 

in the custody or treatment of any person deprived of liberty includes the necessary 

education and information regarding the relevant provisions of the ICPPED, in order 

to: 

a. Prevent the involvement of such officials in enforced disappearances; 

b. Emphasise the importance of prevention and investigations in relation to 

enforced disappearances; 

c. Ensure that the urgent need to resolve cases of enforced disappearance is 

recognised. 

 
49. Malaysia shall ensure that orders or instructions prescribing, authorising or 

encouraging enforced disappearance are prohibited. 
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50. Malaysia shall guarantee that a person who refuses to obey such an order will not be 

punished. 

 
51. Malaysia shall take the necessary measures to ensure that the persons who have 

reason to believe that an enforced disappearance has occurred or is planned report the 

matter to their superiors and, where necessary, to the appropriate authorities or bodies 

vested with powers of review or remedy. 

 
52. Malaysia must ensure that each victim has the right to know the truth regarding the 

circumstances of the enforced disappearance, the progress and results of the 

investigation and the fate of the disappeared person. Malaysia shall take appropriate 

measures in this regard. 

 
53. Malaysia shall take all appropriate measures to search for, locate and release 

disappeared persons and, in the event of death, to locate, respect and return their 

remains. 

 
54. Malaysia shall ensure in its legal system that the victims of enforced disappearance 

have the right to obtain reparation and prompt, fair and adequate compensation. 

 
55. Malaysia shall ensure that the right to obtain reparation covers material and moral 

damages and, where appropriate, other forms of reparation such as: 

a. Restitution; 

b. Rehabilitation; 

c. Satisfaction, including restoration of dignity and reputation; 

d. Guarantees of non-repetition. 

 
 

56. Without prejudice to the obligation to continue the investigation until the fate of the 

disappeared person has been clarified, Malaysia shall take the appropriate steps with 

regard to the legal situation of disappeared persons whose fate has not been clarified 

and that of their relatives, in fields such as social welfare, financial matters, family 

law and property rights. 
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57. Malaysia shall guarantee the right to form and participate freely in organisations and 

associations concerned with attempting to establish the circumstances of enforced 

disappearances and the fate of disappeared persons, and to assist victims of enforced 

disappearance. 

 
58. Malaysia shall take the necessary measures to prevent and punish under its criminal 

law: 

a.  The wrongful removal of children who are subjected to enforced 

disappearance, children whose father, mother or legal guardian is subjected to 

enforced disappearance or children born during the captivity of a mother 

subjected to enforced disappearance; 

b. The falsification, concealment or destruction of documents attesting to the true 

identity of the children referred to in subparagraph ( a ) above. 

 
59. Malaysia shall take the necessary measures to search for and identify the children and 

to return them to their families of origin, in accordance with legal procedures and 

applicable international agreements. 

 
60. Malaysia shall assist one another in searching for, identifying and locating the 

children referred. 

 
61. Given the need to protect the best interests of the children referred and their right to 

preserve, or to have re-established, their identity, including their nationality, name and 

family relations as recognised by law, Malaysia shall have legal procedures in place to 

review the adoption or placement procedure, and, where appropriate, to annul any 

adoption or placement of children that originated in an enforced disappearance. 

 
62. Malaysia shall cooperate with the CED and assist its members in the fulfilment of 

their mandate, to the extent of the Committee's functions that the State Party has 

accepted. 
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63. Malaysia shall submit to the CED, through the Secretary-General of the United 

Nations, a report on the measures taken to give effect to its obligations under the 

ICPPED, within two years after the entry into force of the ICPPED for the State Party 

concerned. The Secretary-General of the United Nations shall make this report 

available to all States Parties. 

 
64. The CED may also request Malaysia to provide additional information on the 

implementation of the ICPPED. 

 
65. The CED can request Malaysia to provide it with information on the situation of the 

persons sought, within a time limit set by the Committee. In the light of the 

information provided by Malaysia, the CED may transmit recommendations to 

Malaysia including a request that Malaysia should take all the necessary measures, 

including interim measures, to locate and protect the person concerned in accordance 

with the ICPPED and to inform the CED, within a specified period of time, of 

measures taken, taking into account the urgency of the situation. The CED shall 

inform the person submitting the urgent action request of its recommendations and of 

the information provided to it by Malaysia as it becomes available. 

 
66. Malaysia may at the time of accession to the ICPPED or at any time afterwards 

declare that it recognises the competence of the CED to receive and consider 

communications from or on behalf of individuals subject to its jurisdiction claiming to 

be victims of a violation by Malaysia of provisions of the ICPPED.   The CED shall 

not admit any communication concerning a State Party which has not made such a 

declaration. 

 
67. At any time after the receipt of a communication and before a determination on the 

merits has been reached, the CED may transmit to Malaysia for its urgent 

consideration a request that Malaysia will take such interim measures as may be 

necessary to avoid possible irreparable damage to the victims of the alleged violation. 

Where the CED exercises its discretion, this does not imply a determination on 

admissibility or on the merits of the communication. 
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68. If the CED receives reliable information indicating that Malaysia is seriously 

violating the provisions of the ICPPED, it may, after consultation with Malaysia, 

request one or more of its members to undertake a visit and report back to it without 

delay. The CED shall notify Malaysia in writing, of its intention to organise a visit, 

indicating the composition of the delegation and the purpose of the visit. Malaysia 

shall answer the CED within a reasonable time. 

 
69. If Malaysia agrees to the visit, the CED and the State Party concerned shall work 

together to define the modalities of the visit and Malaysia shall provide the CED with 

all the facilities needed for the successful completion of the visit. 

 
70. If the CED receives information which appears to it to contain well-founded 

indications that enforced disappearance is being practised on a widespread or 

systematic basis in the territory under the jurisdiction of Malaysia, it may, after 

seeking from Malaysia all relevant information on the situation, urgently bring the 

matter to the attention of the General Assembly of the United Nations, through the 

Secretary-General of the United Nations. 

 
71. The obligations of Malaysia vis-à-vis the CED shall relate only to enforced 

disappearances which will commence after the entry into force of the ICPPED for 

Malaysia. 

 
72. Before an observation on Malaysia is published in the annual report, Malaysia shall 

be informed in advance and shall be given reasonable time to answer. Malaysia may 

request the publication of its comments or observations in the report. 

 
73. The provisions of the ICPPED shall apply to all parts of Malaysia without any 

limitations or exceptions. 

 
74. Any dispute between two or more States Parties concerning the interpretation or 

application of the ICPPED which cannot be settled through negotiation or by the 

procedures expressly provided for in the ICPPED shall, at the request of one of them, 

be submitted to arbitration. If within six months from the date of the request for 



102  

arbitration the Parties are unable to agree on the organisation of the arbitration, any 

one of those Parties may refer the dispute to the International Court of Justice by 

request in conformity with the Statute of the Court. Malaysia may, at the time of 

accession to the ICPPED, declare that it does not consider itself bound by paragraph 1 

of this article.   The other States Parties shall not be bound by paragraph 1 of this 

article with respect to any State Party having made such a declaration. 

 

 

 
III. Training Officers of Enforcement Agencies 

 
6.6 There is a need to train officers of enforcement agencies such as police officers and 

members of the armed forces relating  to procedure of arrest and detention and the 

prohibition of enforced disappearance. What can be done is to include this aspect in the 

current programmes used to train these officers. 

 

 

 

 
IV. Training Magistrates and Judges 

 
6.7 There is a need to train magistrates and judges in relation to enforced disappearance. 

What can be done is to include this aspect in the current programmes used to train 

magistrates and judges. 

 

 

 
 

V. No Need to Build New Facilities 

 
6.8 Unlike a State party to the ICCPR that may have to build facilities such as good prisons to 

carry out one of its ICCPR obligations, a State party to the ICPPED need not build any 

new facility to actually carry out its ICPPED obligations. However, a State party must 

ensure that all agencies relevant to the issue of enforced disappearance have good 

coordination in providing the right of access to information. 
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VI. Non-Retroactivity of the ICPPED 

 
6.9 The ICPPED does not bind a State party in relation to any act or fact that took place 

before the date of ratification or accession. 

 

 

 

 
Conclusion 

 
6.10 Malaysia will need to observe a series of obligations after the accession to the ICPPED. 

This will improve the legal and institutional frameworks in Malaysia so that enforced 

disappearances can be prevented from happening. 

 

 
6.11 Analysis on the obligations reveals that Malaysia will be able to comply with the 

ICPPED obligations. 
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CHAPTER 7 

CONCLUSION: 

A ROADMAP FOR THE ACCESSION TO THE ICPPED 
 

 

 
 

Introduction 

 
A roadmap is a strategic plan that defines a target, goal or desired outcome and includes the 

major steps or milestones needed to reach it. It can also serve as a communication tool, a 

high-level document that helps articulate strategic thinking — the why — behind both the 

goal and the plan for getting there. A roadmap is a strategic document, not a comprehensive 

document that captures all the details of a plan. 

 

 
I. The Key Characteristics of a Roadmap 

 
7.1 The key characteristics of a roadmap are: 

1. A high-level plan, defining an overarching strategic objective and capturing the major 

steps planned for achieving that objective. 

2. A communication tool that helps communicate the strategy. 

 

7.2 The main goal of this roadmap is to have a strategic plan to convince the Malaysian 

government to accede to the ICPPED and put the necessary measures in place to ensure 

the protection of all persons from enforced disappearance. 

 
7.3 There are 9 core international human rights instruments and several optional protocols. 

The core instruments are: 

1. Convention on the Elimination of All Forms of Racial Discrimination (ICERD, 

21 December 1965) 

2. International Covenant on Civil and Political Rights (ICCPR, 16 December 1966) 

3. International Covenant on Economic, Social, and Cultural Rights (ICESCR, 16 

December 1966) 

4. Convention on the Elimination of All Forms of Discrimination Against Women 

(CEDAW, 18 December 1979) 



105  

5. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (CAT, 10 December 1984) 

6. Convention on the Rights of the Child (CRC, 20 November 1989) 

7. International Convention on the Protection of the Rights of All Migrant Workers 

and Members of Their Families (ICMW, 18 December 1990) 

8. International Convention for the Protection of All Persons from Enforced 

Disappearance (ICPPED, 20 December 2006) 

9. Convention on the Rights of Persons with Disabilities (CRPD, 13 December 

2006) 

 
 

7.4 Malaysia is already a party to the CEDAW, CRC and CRPD. The current Perikatan 

Nasional government has yet to state its stand on acceding to the remaining human rights 

treaties. Nevertheless, some of the political parties that form the government, when they 

were in opposition, opposed the accession to the Rome Statute and the proposed 

accession to the ICERD. 

 

 
7.5 Under the previous Pakatan Harapan government, progress on human rights protection 

had been slow and the lack of a clear roadmap has been identified as one of the reasons. 

In a press release dated 8 May 2019, the Amnesty International Malaysia called for the 

then Pakatan Harapan government to create a clear and strategic roadmap for introducing 

human rights reforms. 

 

 
7.6 When first assuming power three years ago, the Pakatan Harapan government had notable 

intentions to introduce reforms including amending or abolishing repressive legislation 

and acceding to or ratifying international human rights instruments. However, after a 

year in power, we saw a lack of clear direction towards these reforms. We need to see a 

plan that is clearly articulated and in the spirit of promoting and protecting human rights 

in the country.63 

 

 

 

 
63 https://www.amnesty.my/2019 /05/08/malaysia-roadmap-needed-for-human-rights-reforms/ 

https://www.amnesty.my/2019
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7.7 On 23 September 2020, a Member of Parliament (MP) from the Pakatan Harapan 

opposition bloc claimed that he had the number of MPs to form a new government and 

that the Perikatan Nasional government had consequently collapsed. The political 

situation is still uncertain, and it is not clear at this stage what policy the new 

government, if it does take over, is going to adopt regarding the human rights treaties, 

including the ICPPED. 

 

 

 

 
II. Roadmap to ICPPED 

 
7.8 A few steps should be taken in mapping the road to the accession to the ICPPED. They 

are: 

1. To educate the legislators and policymakers on the ICPPED; 

 
2. To educate the stakeholders on the ICPPED e.g. Council of Rulers, police force, army 

and NGOs; 

3. To educate and promote the ICPPED to the public; 

 
4. To have detailed research on the pros and cons of human rights treaties with the 

Attorney General’s Chambers and Wisma Putra; 

5. To liaise with the United Nations; 

 
6. To prepare government officers for the implementation of the ICPPED; 

 
7. To prepare domestic laws to be compatible with the ICPPED and for the purpose of 

implementing the ICPPED; 

8. To accede to the ICPPED; 

 
9. To submit report to the CED. 

 

 
 

7.9 To educate the legislators and policymakers on the ICPPED 

 
This is the first but also the most important step. Without political will, there will be 

no accession to the ICPPED. In order to ensure sufficient political support for the 



66 United Nations Office of Legal Affairs (OLA), ‘Strategy for an Era of Application of International Law - 

Action Plan’ via Strategy https://legal.un.org/ola/action_planB1.aspx 
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accession to the ICPPED, bi-partisan support that goes beyond narrow political 

interest is necessary. 

 
Under current hostile political climate in Malaysia, attempt to gather bi-partisan 

support will be challenging. This is due to various factors. 

 
In order to gather support from all politicians, it is essential to educate the legislators 

and policymakers on the importance of the ICPPED and how it goes beyond narrow 

political interest. This is possible since many leaders from all sides of the political 

spectrum want to protect Malaysians from possibility of enforced disappearance or 

torture. 

 
The government is advised to promote accession to the ICPPED as the humanitarian 

thing to do; a united and single voice from Malaysia, regardless of political party, that 

rejects war, oppression and enforced disappearance outside the boundary of law. 

 
The government might initiate a campaign to raise consciousness amongst 

parliamentarians, public policy research centres, legal professional associations and 

the public at large on both of the selected treaties and of their status as to signature 

and ratification/accession. 

 
The assistance of the secretariats of the regional commissions, treaty secretariats and 

the secretariats of the specialised agencies should be sought for this campaign, as well 

as the assistance of Regional Centres, UNICs and UNDP country teams.64 

 
For example, the Second Parliamentarians for Global Action (PGA) Asia-Pacific 

Parliamentary Consultation on the Universality of the Rome Statute of the 

International Criminal Court (ICC), hosted by the Parliament of Malaysia on March 9 

and 10, 2011. The event was to identify the most effective means to moving forward 

the accession process by Malaysia to the Rome Statute. It was attended by Members 

of Parliament. It was also attended by the President of the International Criminal 

 

https://legal.un.org/ola/action_planB1.aspx


66 United Nations Office of Legal Affairs (OLA), ‘Strategy for an Era of Application of International Law - 

Action Plan’ via Strategy https://legal.un.org/ola/action_planB1.aspx 
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Court (Judge Sang-Hyun Song), the PGA from the Asia-Pacific, and the EU 

Delegation. The panellists were the then Attorney General (Tan Sri Abdul Gani 

Patail), the then Director General of the Ministry of Foreign Affairs in charge of 

International Law and Treaties (Datuk Noor Farida Ariffin) and Prof. Abdul Ghafur 

Hamid of the International Islamic University Malaysia. 

 
In many countries, the governments are unwilling to ratify or accede to human rights 

instruments. The assistance of particular NGOs working in relevant fields might be 

sought to encourage such governments to ratify or accede to the treaties concerned. 

Small, high-level missions might be sent to capitals to contact government officials 

with direct responsibility for the ratification of, or accession to, the selected treaties. 

In the context of Malaysia, a campaign to raise consciousness amongst 

parliamentarians, public policy research centres, legal professional associations and 

the public is still necessary. 

 
In addition, the United Nations Secretary-General may wish to use his unique position 

to advocate the ratification of, or accession to, human rights treaties. The Secretary- 

General may, as and when appropriate, write directly to Heads of State or 

Government encouraging ratification of, or accession to, the selected treaties.65 

 
Target audiences of the Secretary-General's advocacy should also include non-State 

actors, NGOs and other groups in civil society with a particular interest in specific 

treaties, with a view to enlisting their support. 66 

 
Legislators and policymakers must be made aware on the importance of the ICPPED. 

Every disappearance violates a range of human rights including: 

 
 the right to security and dignity of person 

 the right not to be subjected to torture or other cruel, inhuman or degrading 

treatment or punishment 

 

65 United Nations Office of Legal Affairs (OLA), ‘Strategy for an Era of Application of International Law - 

Action Plan’ via Strategy https://legal.un.org/ola/action_planB1.aspx 

https://legal.un.org/ola/action_planB1.aspx
https://legal.un.org/ola/action_planB1.aspx
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 the right to humane conditions of detention 

 the right to a legal personality 

 the right to a fair trial 

 the right to a family life 

 the right to life (if the disappeared person is killed or his/her fate is unknown). 

 

This can be done via one-to-one talk, Question & Answer sessions, distribution of 

books/pamphlets on the importance and benefits of the ICPPED, roundtable 

discussions, and other campaigns for support. 

 
Although there is no constitutional requirement that the approval of Parliament must 

be obtained before Malaysia’s ratification of, or accession to, a treaty, it is suggested 

that the Parliament have debates concerning the ICPPED, even at this stage. 

Parliamentary debates will help to educate the legislators and policymakers on the 

ICPPED. 

 
The stakeholders who should be engaged with are Members of Parliaments and all 

political parties. 

 

 
7.10 To educate the stakeholders on the ICPPED e.g. Council of Rulers, police force, army 

and NGOs 

The accession to the human rights treaty should take into consideration the Federal 

Constitution, the nation’s ethnic and religious diversity, and the voice of the people 

especially on sensitive issues. 

 
On 29 October 2018, the then Deputy Foreign Minister Datuk Marzuki Yahya 

explained that the accession to the United Nations human rights conventions, which 

was being scrutinised by the government, would take into account the compatibility of 

the conventions in respect to the legal system in Malaysia.67 

 

67 “People's voices to be taken into account in ratification of six human rights treaties”, The Star Online, 29 

October 2018, via https://www.thestar.com.my/news/nation/2018/10/29/peoples-voices-to-be-taken-into- 

account-in-ratification-of-six-human-rights-treaties#SbBI7ImHj37r4LKx.99 

http://www.thestar.com.my/news/nation/2018/10/29/peoples-voices-to-be-taken-into-
http://www.thestar.com.my/news/nation/2018/10/29/peoples-voices-to-be-taken-into-
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In relation to the ICPPED, the relevant stakeholders include: 

 The Council of Rulers 

 The police force 

 The army 

 The Attorney General’s Chambers 

 Human rights organisations 

 Religious authorities and Islamic jurists 

 Victims/Families of victims. 

 

This can be done via one-to-one talk, Question & Answer sessions, distribution of 

books/pamphlets on the importance and benefits of the ICPPED, roundtable 

discussions, and other campaigns for support. 

 
Consultation is necessary to answer all enquiries that stakeholders may have and to 

persuade them on the benefits of the ICPPED to the country. The possibility of having 

reservation clause(s) might also need to be discussed. 

 
The importance of the ICPPED must be clearly highlighted to stakeholders. The 

ICPPED came into effect in 2010. It aims to prevent enforced disappearances, 

uncover the truth when enforced disappearances do happen, and make sure survivors 

and victims’ families receive justice, truth and reparation.68 It is not aimed to target 

law enforcement agencies or to make their task difficult. 

 
The ICPPED provides a definition of the crime of enforced disappearance and 

outlines necessary State actions in order to both prevent the occurrence of the crime 

and to allow for the investigation and prosecution of those who perpetrate it.69 

 
 

Implementation of the Convention is monitored by the CED. At the time of ratifying 

or acceding to the Convention, or even later, a State may declare that it recognises the 

competence of the CED to receive and consider communications from or on behalf of 

68 https://www.amnesty.org/en/what-we-do/disappearances/ 
69 https://www.amnesty.org/en/what-we-do/disappearances/ 

http://www.amnesty.org/en/what-we-do/disappearances/
http://www.amnesty.org/en/what-we-do/disappearances/
http://www.amnesty.org/en/what-we-do/disappearances/
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victims or other States parties. The CED also provides authoritative interpretations of 

the ICPPED.70 

 

 
7.11 To educate and promote the ICPPED to the public 

 
It is essential to gather public support for the ICPPED. This can be done by having a 

roadshow by supporting experts, TV interviews, press statements, one-to-one talks, 

Question & Answer sessions, distribution of books/pamphlets on the importance and 

benefits of the ICPPED, roundtable discussions, and other campaigns for support. 

 
We have come up with Frequently Asked Questions regarding the ICPPED that could 

help disseminate information about the Convention to the general public. The FAQs 

are in Appendix Q. 

 
A co-Consultant was a speaker at a webinar on enforced disappearances organised by 

CAGED. The report on the webinar is in Appendix R. 

 
The human rights record of Malaysia is good and this might lead to the public being 

under false assumption that enforced disappearance is a non-issue in Malaysia. Once 

largely used by military dictatorships, enforced disappearances now happen in every 

region in the world and in a wide range of contexts, and are commonly carried out in 

internal conflicts, particularly by governments trying to repress political opponents or 

by armed opposition groups.71 

 
The public should be made aware about the many dangers associated with enforced 

disappearance: 

 A disappeared person is at a high risk of torture. 

 In other countries, many victims of enforced disappearance have been 

arbitrarily arrested or detained – in other words, arrested or detained without a 

warrant of arrest. This is more so in times of armed conflict or civil war. 

 Kidnapping 
 
 

70  https://www.amnesty.org/en/what-we-do/disappearances/ 
71 https://www.amnesty.org/en/what-we-do/disappearances/ 

http://www.amnesty.org/en/what-we-do/disappearances/
http://www.amnesty.org/en/what-we-do/disappearances/
http://www.amnesty.org/en/what-we-do/disappearances/
http://www.amnesty.org/en/what-we-do/disappearances/
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 Extrajudicial murder 

 Opposition members, human rights defenders, relatives of those already 

disappeared, key witnesses and lawyers seem to be particular targets. 

 Mental anguish on the part of the victims, the family and friends of the 

victims. Not knowing if their loved one will ever return often leaves their 

relatives living in limbo. 

 Economic problems to the dependents. The disappeared person is often a man 

and the family’s main breadwinner. Many national laws do not let a dependent 

draw a pension or receive other support without a death certificate. 

 

 
7.12 To have detailed research on the pros and cons of human rights treaties with the 

Attorney General’s Chambers and Wisma Putra 

Before the Malaysian government decides to accede to any human rights treaty or any 

treaty for that matter, an in-depth study must first be conducted to the see the pros and 

cons of the treaty and its implications. 

In October 2018, the then Deputy Foreign Minister Datuk Marzuki Yahya announced 

that “a technical committee has been set up to study Malaysia's participation, the 

committee is chaired by leading agencies that usually draft and supervise the policies 

of the convention”. 

The study on the participation of Malaysia in the international human rights 

instruments is being carried out by the Technical Working Group set up under the 

Inter-Ministerial Committee and the Agency on Human Rights Issues. 

 

 
7.13 To liaise with the United Nations 

 
Malaysia should liaise with the United Nations Secretariat units, Programmes, Funds 

and Agencies in implementing a treaty after accession. Many States have very limited 

resources or expertise at their disposal for the purpose of preparing legislation to 

implement their international obligations. In order to address this matter, a number of 

United Nations Secretariat units, Programmes, Funds and Agencies provide assistance 
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to Governments in drafting or reviewing national laws so as to implement their 

international obligations.  These measures include: 

• The organisation of seminars or briefing sessions for Government officials on 

the implementation of specific multilateral treaties. 

• The provision of technical assistance to States, at their request, in particular, 

by providing them with experts who either undertake the drafting of their national 

laws for them or give their Government officials advice and assistance in that task. 

 

 
7.14 To prepare government officers for the implementation of the ICPPED 

 
The Malaysian government should ensure that government officers are provided with 

training on a more sustained and general basis in the drafting of domestic legislations 

to implement treaty commitments (“capacity building”). This might be done through 

the direct provision of such training or by developing national capacity to provide 

such training (“training trainers”). 

 
The High Commissioner for Human Rights, the International Committee of the Red 

Cross, the High Commissioner for Refugees and other relevant institutions, including 

NGOs should be encouraged to establish a forum for coordinating their various 

training activities for those involved in the application of law at the national level with 

a view to ensuring that those training activities appropriately complement each other. 

 

 
7.15 To prepare domestic laws to be compatible with the ICPPED and for the purpose of 

implementing the ICPPED 

Malaysia must prepare the domestic laws to implement the ICPPED once Malaysia 

becomes a party to the treaty. 

1. Parliament must amend several provisions of the Federal Constitution to ensure 

compatibility with the ICPPED: 

a. Article 5 (5) - so that Clauses (3) and (4) are also applicable to enemy 

aliens. 
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b. Article 149 – to clarify that even during emergency, enforced 

disappearance is prohibited. 

c. Article 150 (6A) – to clarify that measures taken in the exercise of 

emergency power must not be inconsistent with the country’s treaty 

obligations. 

d. Article 151 (3) – so that relevant authority must disclose facts, requiring 

which would protect a detainee from enforced disappearance. 

 
2. Parliament must also amend the following other laws: 

a. the Penal Code – to criminalise the commission, ordering and solicitation 

of, inducing the commission of, attempt to commit, helping in the commission 

of, and participation in, enforced disappearance. 

b. the Police Act 1967 – to empower and facilitate the police to investigate 

effectively alleged cases of enforced disappearance. 

c. sections 50 and 65 of the Armed Forces Act 1972 – to give exemptions for 

disobeying superior orders and permitting escape of prisoners respectively so 

as to prevent commission of enforced disappearance. 

d. State Syariah Criminal Offences Enactment and State fatawa – so that the 

Syariah can comprehensively make an act that challenges the official religion 

and mazhab as a punishable offence, so that the probability of resort to 

enforced disappearance would be minimised. 

 
At the time of accession, at least, the Penal Code and the Police Act must have 

been amended as suggested above. 

 

 
7.16 To accede to the ICPPED 

 
Assoc. Prof. Dr. Shamrahayu Ab Aziz suggests that as it is not easy and time 

consuming to amend the Federal Constitution, it is better to accede to the ICPPED 

with a reservation.72   It is to be noted that a reservation can be made only at the time 

of expressing consent to a treaty. 

 

 

72 RTD on Enforced Disappearances, 11 August 2020. See Appendix L. 
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Accession is made subject to the understanding that the provisions of the ICPPED do 

not conflict with the Federal Constitution and that Malaysia reserves all discretions 

permitted by the International Humanitarian Law. 

 
After all the laws have been amended to be compatible with the ICPPED, Malaysia 

may withdraw its reservation. 

 

 
7.17 To submit report to the CED 

 
The CED is the body of independent experts which monitors implementation of the 

ICPPED by States parties.73 

 
All States parties are obliged to submit reports to the CED on how the rights are being 

implemented. States must report within two years of ratifying/acceding to the 

ICPPED. The Committee examines each report and addresses its concerns and 

recommendations to the State party in the form of "concluding observations”.74 

 
In accordance with article 31 of the ICPPED, a State Party may at the time of 

ratification of this Convention or at any time afterwards declare that it recognises the 

competence of the Committee to receive and consider communications from or on 

behalf of individuals subject to its jurisdiction claiming to be victims of a violation by 

the State Party of provisions of the Convention. In addition to the reporting 

procedure, article 32 provides for the Committee to consider inter-State complaints. 

The Committee meets in Geneva and holds two sessions per year.75 

 
Reports of States Parties on the implementation of the Convention consist of two 

parts: a common core document and the treaty-specific document.76 

 
The CED has developed treaty-specific reporting guidelines to advise States Parties 

on the form and content of the reports which shall be submitted to the Committee 

 

73 https://www.ohchr.org/EN/HRBodies/CED/Pages/CEDIntro.aspx 
74 https://www.ohchr.org/EN/HRBodies/CED/Pages/CEDIntro.aspx 
75   https://www.ohchr.org/EN/HRBodies/CED/Pages/CEDIntro.aspx 
76 https://www.ohchr.org/EN/HRBodies/CED/Pages/WorkingMethods.aspx 

http://www.ohchr.org/EN/HRBodies/CED/Pages/CEDIntro.aspx
http://www.ohchr.org/EN/HRBodies/CED/Pages/CEDIntro.aspx
http://www.ohchr.org/EN/HRBodies/CED/Pages/CEDIntro.aspx
http://www.ohchr.org/EN/HRBodies/CED/Pages/CEDIntro.aspx
http://www.ohchr.org/EN/HRBodies/CED/Pages/CEDIntro.aspx
http://www.ohchr.org/EN/HRBodies/CED/Pages/CEDIntro.aspx
http://www.ohchr.org/EN/HRBodies/CED/Pages/CEDIntro.aspx
http://www.ohchr.org/EN/HRBodies/CED/Pages/WorkingMethods.aspx
http://www.ohchr.org/EN/HRBodies/CED/Pages/WorkingMethods.aspx
http://www.ohchr.org/EN/HRBodies/CED/Pages/WorkingMethods.aspx
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under article 29 of the ICPPED, so as to ensure that the said reports are 

comprehensive. These guidelines, contained in document CED/C/2, are public and 

have been disseminated to all States Parties.77 

 
The treaty-specific guidelines provide for comprehensive treaty-specific reports 

submitted under article 29, paragraph 1, of the Convention, prepared on an article-by- 

article basis, and, when applicable, for additional information submitted under article 

29, paragraph 4, of the Convention. According to article 29, paragraph 4, of the 

Convention, the Committee may request States Parties to provide additional 

information on the implementation of the Convention which can be requested at any 

time the Committee considers appropriate. When additional information is requested, 

States Parties do not need to report on every single article of the Convention, but only 

on those issues identified by the Committee and those articles in respect of which 

there have been significant developments since the submission of the previous 

report.78 

 
The Committee attaches great importance to the inclusion in the State Parties reports 

of information related to the actual implementation of the Convention as well as 

progress achieved and obstacles encountered. The Committee encourages the 

involvement of families of victims’ organisations, human rights defenders working on 

the issue of enforced disappearance, non-governmental organisations and National 

Human Rights Institutions (NHRIs) in the process of consultations leading to the 

preparation of reports. The Committee also encourages civil society stakeholders and 

NHRIs to directly provide to it information on the implementation of the provisions of 

the Convention at the national level. 79 

 

 

 

 

 

 

 

 

 

 

 

77  https://www.ohchr.org/EN/HRBodies/CED/Pages/WorkingMethods.aspx 
78 https://www.ohchr.org/EN/HRBodies/CED/Pages/WorkingMethods.aspx 
79 https://www.ohchr.org/EN/HRBodies/CED/Pages/WorkingMethods.aspx 
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III. AWARENESS CAMPAIGN 

IV. LISTS OF INTERNATIONAL INSTRUMENTS AND LOCAL LEGISLATIONS 
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I. LIST OF RESPONDENTS, AND SCRIPTS OF INTERVIEWS, WRITTEN 

OPINIONS AND ROUNDTABLE DISCUSSION 
 

No. RESPONDENT DATE OF 

INTERVIEW / 

WRITTEN OPINION 

APPENDIX(ES) 

1 32 participants of a counter terrorism 

programme 

17 October 2019 Appendix A 

2 Mr. A 

Religious Officer from State B 

2 December 2019 Appendix B 

3 Prof. Emeritus Dato’ Paduka Dr. 

Mahmood Zuhdi Hj. Abdul Majid, 

University of Malaya 

4 December 2019 Appendix C 

4 Mr. C 

Academician (Expert in Military) from 

a local university 

24 December 2019 Appendix D 

5 Mr. D 

Academician (Criminal Law Expert) 

from a local university 

8 January 2020 Appendix E 

6 Prof. E 
Academician (International Law 

Expert) from a local university 

9 January 2020 Appendix F 

7 Dr. Norjihan Ab Aziz 

AIKOL, IIUM 

Criminal/ Syariah Procedure lecturer 

- written opinion via 

email dated 28 March 

2020 

Appendix G 

8 Dr. Ikmal Hisham Md Tah 

UiTM Pahang 

International Law lecturer 

- written opinion via 

email dated 1 April 

2020 

Appendix H 

9 Mr. Chew CY 
Representative of CAGED & 

Documentation & Monitoring 

Coordinator, Suaram 

- written opinion via 

email dated 20 April 

2020 

 

The reply was attached 

with two appendixes. 

Appendix I 
- Appendix 1 

- Appendix 2 

10 Mr. F 

Political and social activist 

24 June 2020 Appendix J 

11 25 Law Students from a Local 

University 

December 2019 Appendix K 
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12 Prof. Dr. Mohamad Naqib Eishan Jan 

AIKOL, IIUM 

International Law lecturer 

Roundtable Discussion 

on Enforced 

Disappearances dated 

11 August 2020 

Appendix L 

13 Assoc. Prof. Dr. Shamrahayu Ab Aziz 

AIKOL, IIUM 

Constitutional Law & Syariah Criminal 

Procedure lecturer 

Roundtable Discussion 

on Enforced 

Disappearances dated 

11 August 2020 

Appendix L 

14 Dr. Afridah Abas 

AIKOL, IIUM 

written opinion via 

email  dated  2 
September 2020 

Appendix M 

15 Prof. Dr. Najibah Mohd Zin 

AIKOL, IIUM 

11 September 2020 Appendix N 

16 Mr. Rama Ramachandran 

CAGED 

written opinion via 

email dated 28 October 

2020 

Appendix O 



120 
 

APPENDIX A 

 

 
Group Interview 

 

 
The group interview consisted of interviews with various government officials including 

officials from the Special Branch, PDRM, National Security Council, court officers etc. The 

officers were participating in counter terrorism programme organised by the government. The 

view of the officials were their personal view and did not represent the official view of their 

respective department. The officials only agreed to participate with the condition that their 

identity would be kept confidential. Therefore, we identity the participants only as 

Respondent 1, Respondent 2 etc. At the time of the Group Interview on 17 October 2019, we 

were still attempting to get the official view from PDRM. Eventually we were not able to get 

the official view. 

 

 
Outcome of group interview 

The first question was whether the participants were familiar with the term ‘enforced 

disappearance’. Only 7 participants were familiar with the terms while 16 participants 

admitted that they were not familiar. This shows that the level of awareness on the meaning 

of enforced disappearance is still very low. 

The second question was on whether Malaysia should accede to the ICPPED. Only 7 

participants believed that Malaysia should while the other 16 participants believed that 

Malaysia should not. 

The third question was on whether there would be issues arising if Malaysia accede to the 

ICPPED. Half of the participants believed that there would be issues arising while the other 

half believed that there would be no issue. 

Those who agreed that Malaysia should accede to the ICPPED forwarded the following 

reasons: 

 Malaysia is governed by law and all Malaysians have their right for trial and defence. 

 To prevent political interference etc 

 Better cooperation with other country 

Those who believed Malaysia should not accede to the ICPPED forwarded the following 

concerns: 

 Concern that there will be outside intervention with Malaysian enforcement operation 

 Concern with issues of sovereignty 

 Might result in negative implications to the country if the terms of the treaty were not 

complied with 

 Sentiments from NGOs, politicians, family etc can disrupt government stability 

 The current government is already transparent 
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Respondents Position Ministry/Department/Agency 

Respondent 1 ASP E5A1/A Special Branch, 

Royal Malaysian Police 

Force (PDRM) 

Respondent 2 INSP E5A2/A1 Special Branch, 

Royal Malaysian Police 

Force (PDRM) 

Respondent 3 Pegawai JPPM 

Negeri G 

The Registry of Societies 

Malaysia 

Respondent 4 Pegawai Penyiasat, 

Zon Maritim H 

Malaysian Maritime 

Enforcement Agency 

Respondent 5 Pegawai Penyiasat, 

Maritim Negeri J 

Malaysian Maritime 

Enforcement Agency 

Respondent 6 Inspektor Polis Special Branch, 

Royal Malaysian Police 

Force (PDRM) 

Respondent 7 Inspektor Polis Special Branch, 

Royal Malaysian Police 

Force (PDRM) 

Respondent 8 Pegawai Multilateral Security Division 

(MSD), Ministry of Foreign 

Affairs Malaysia 

Respondent 9 Pegawai Siasatan P44 Malaysian Anti-Corruption 

Commission 

Respondent 10 Pegawai Siasatan P44 Malaysian Anti-Corruption 

Commission 

Respondent 11 Penolong Kanan 

Pendaftar L44 

High Court K, Federal Court 

of Malaysia 

Respondent 12 Penolong Kanan 

Pendaftar L41 

High Court K, Federal Court 

of Malaysia 

Respondent 13 Pegawai Penyiasat Securities Commission 

Malaysia 

Respondent 14 Pegawai Penyiasat Bahagian Siasatan, 
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  Companies Commission of 

Malaysia 

Respondent 15 Pegawai Penyiasat Bahagian Siasatan, 

Companies Commission of 

Malaysia 

Respondent 16 Penolong Pengarah National Security Council 

(NSC) Malaysia 

Respondent 17 Penolong Pengarah 

(Tentera) 

National Security Council, 

Security Division, 

Ministry of Home Affairs 

(State G) 

Respondent 18 Pegawai Analisis Defence Staff Intelligence 

Division, 

Ministry of Defense Malaysia 

Respondent 19 Pegawai Teknikal Defence Staff Intelligence 

Division, 

Ministry of Defense Malaysia 

Respondent 20 Pegawai State L Immigration 

Department, Malaysia 

Respondent 21 Pegawai State L Immigration 

Department, Malaysia 

Respondent 22 Pegawai State L Immigration 

Department, Malaysia 

Respondent 23 Pegawai Siasatan 

Unit Integriti 

Ministry of International 

Trade and Industry 

Respondent 24 Pegawai 

Penguatkuasa 

Ministry of Domestic Trade 

and Consumer Affairs 

Respondent 25 Pegawai Penyiasat Investigation Department, 

Anti-Money Laundering 

(AML) Division 

Respondent 26 Pegawai Penyiasat Investigation Department, 

Anti-Money Laundering 

(AML) Division 

Respondent 27 Pegawai Penyiasat 

Jenayah Persatuan 

Commercial Crime 

Investigation Department, 

Royal Malaysian Police 
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Respondent 28 Pegawai Penyiasat 

Jenayah Kewangan 

Commercial Crime 

Investigation Department, 

Royal Malaysian Police 

Respondent 29 Pegawai Malaysian Communication 

and Multimedia Commission 

Respondent 30 Timbalan Pendakwa 

Raya Negeri C 

Court, State L 

Respondent 31 Pegawai Royal Malaysian Customs 

Department 

Respondent 32 Penguatkuasa Kastam Royal Malaysian Customs 

Department 

 

 

 

 

No. 

*random 

Question 1: 

Are you 

familiar with 

the term 

‘Enforced 

Disappearance’ 

Question 2: 

Should 

Malaysia 

accede to the 

treaty 

(ICPPED)? 

Question 3: 

Is there any 

concern or 

issues that 

can arise 

from 

acceding to 

the 

ICPPED? 

Question 4: 

What are the possible concern or 

issues that can arise? 

Respondent 

1 

No No Yes Require additional mechanism for 

enforcement. 

 

Possibility of abuse of power by the 

authorities 

 

Already have check and balance 

mechanism. 

Respondent 

2 

No No Yes Possibility of foreign human rights 

(UNHCR) intervention in the 

Malaysian enforcement operations. 

Respondent 

3 

No Yes Yes As we practised democratic system 

which lead by Federal constitutional 

all Malaysian has their right for trial 

and defence. For these, I feel 

enforced disappearance which we 

used on those days (communist) 

doesn’t work for current living 
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    condition. 

Respondent 

4 

Yes Yes Yes To avoid abuse by 

politician/authority 

 

To avoid Political interference. 

Respondent 

5 

Yes No Yes Will interfere with sovereignty. 

State need to follow or obey with 

the treaty. 

 

Possibly will disrupt some of the 

state’s plans. 

Respondent 

6 

Yes No Yes Malaysia will unnecessarily be 

bound to follow the treaty and this 

may adversely effect some 

procedure/policy. 

Respondent 

7 

No Yes Yes Better cooperation with other 

country will be beneficial to us. 

Respondent 

8 

Yes No Yes Negative implication to the nation if 

the requirements in the treaty are not 

comply or obliged by us. 

 

This will encourage negative 

statement/sentiment from other 

party such as NGO’s, politicians, 

family that can effect government 

stability. 

Respondent 

9 

Yes No Yes Acting party/person in authorization 

tend to ‘misuse’ for political 

purpose. 

Respondent 

10 

No No Yes Malaysian government is a 

transparent government 

It is enough to improve the existing 

law. 

Respondent 

11 

No No No  

Respondent Yes Yes No  
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12     

Respondent 

13 

No No No  

Respondent 

14 

No No Not sure  

Respondent 

15 

No No No  

Respondent 

16 

No No No  

Respondent 

17 

No Yes No  

Respondent 

18 

No No No  

Respondent 

19 

No No No  

Respondent 

20 

Yes Yes No  

Respondent 

21 

No Yes Yes  

Respondent 

22 

No No No  

Respondent 

23 

No No No  

Respondent 

24 to 

Respondent 

32 

No answer No answer No answer No answer 

 YES : 7 

NO : 16 

YES: 7 

NO: 16 

YES: 11 

NO: 11 

NOT SURE 

: 1 
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APPENDIX B 

 

 
RESPONDEN 2: 

En. A 

Pegawai Agama di Negeri B 

Tempat: Pejabat En. A 

Tarikh: 2 Disember 2019 

 

S: Boleh Tuan terangkan perspektif Islam tentang pelenyapan paksa? 

 

 
Bismillahi al-Rahmani al-Rahim, 

As-Salamu ‘alaykum wa rahmatullahi wa barakatuh, 

Berkaitan dgn pelenyapan paksa, “enforced disappearance”, secara umumnya, bukan 

daripada Islam yang sebenar, secara umumnya, sebab dia telah menafikan hak, sedangkan 

hak seseorang itu diiktiraf oleh agama Islam.   Itu secara umum. Tetapi ada ketikanya bila 

kita bincang tajuk siyasah syar‘iyyah, yang ni dia akan masuk sikit, (pelenyapan paksa) 

mungkin dibenarkan, orang kata, ada parameter-nya, dawabid, tetapi sangat terpencil-lah, 

dalam konteks moden hari ini. 

 

 
S: Bagaimanakah proses menangkap dan menahan seseorang dalam Islam? 

 

 
Yang ada dalam sejarah Islam, boleh kita ambil sebagai asas dalam perkara ini, yang 

pertama, arahan daripada pemerintah. Kalau pemerintah suruh tangkap seseorang yang 

mempunyai sebab tertentu, antara lain, contohnya, masuk ke kawasan kita tanpa kebenaran. 

Yang ini berlaku kepada seorang lelaki yang bernama Thumamah bin Uthal, yang ditangkap 

oleh para Sahabat kerana masuk kawasan Madinah, tapi last sekali dibebaskan selepas tiga 

hari ditahan dalam masjid. 

Yang keduanya, layanan wajib diberikan kepada tahanan, sama ada tahanan sementara atau 

tahanan selepas dibuktikan bersalah. Yang para ulama banyak sebut dalam istilah fikah 

mereka, al-habs, iaitu tahan ataupun kurung. Yang berlaku adalah layanan secara baik, tidak 

diaibkan, makan minum perlu diberikan, hak mereka. 

Kemudian yang ketiga proses seterusnya adalah diadili. Yang kita sebut diadili ni, 

maknanya, bawa ke muka hakim, pada zaman Nabi, pada Nabi. Dalam konteks sekarang ini, 

ada peguam semua, itu akan masuk dalam item diadili, dengan seadil-adilnya. 

Yang lain kita jumpa dalam kitab fikah, contohnya, adalah bagi mereka yang nak keluar 

Islam, istitabah. Proses istitabah tu adalah ditahan supaya dia bertaubat, ada ulama kata 
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selagi tak taubat ditahan, ini mereka yang pro untuk tidak bunuh. Mereka yang pro-bunuh 

bagi tempoh. Yang Mazhab Hanafi, saya ingat, kata tak payah bunuh, tetapi disuruh 

bertaubat sehingga bertaubat. Tempoh tak disebut, makna sampai bila-bila pun tak apa. Itu 

ada dalam perbahasan. 

Adapun dari aspek jenayah yang terang-terangan, biasanya akan turut dihukum, khususnya 

dalam undang-undang jenayah yang melibatkan tujuh ataupun enam yang dikaitkan dengan 

hudud. Adapun takzir, yang ini sangat open, dan diserahkan kepada pihak pemerintah untuk 

fikirkan. Tapi kalau takzir pun dia ada parameter tu. Contoh yang ulama bahas, tidak boleh 

hukuman takzir paling berat menyamai yang paling ringan dalam hudud. Contohlah dalam 

tajuk sebat. Sebat dalam hudud katalah kita ambil yang paling sikit adalah empat puluh kali 

sebatan untuk minum arak, jadi kalau takzir, nak gunakan sebatan juga, kita tak boleh sama 

yang paling minimum. Maknanya paling tinggi takzir adalah tiga (puluh) sembilan, itu antara 

yang dibahaskan. 

Maknanya dia akan pergi, diadili, kena dihukum, itu sahaja kaedahnya.   Takat ada dalam 

yang kita bacalah, mungkin dia punya perkembangan tu banyak, pada zaman khulafa’ al- 

rashidin, pada zaman Umayyah dan Abasiyah, mungkin banyak yang tak berapa nak explore, 

sebab kita pun tak ambil law betul-betul, ambil yang basic sahaja. 

 

 
S: Adakah pihak berkuasa mempunyai kewajipan memaklumkan keluarga orang yang 

ditahan itu tentang penahanan tersebut, tentang nasib dan keadaan orang tersebut, dan 

tentang lokasi orang tersebut? 

 

 
Yang ni tak disebutkan secara khusus tapi dari segi siyasah syar‘iyyah, boleh bagi tahu, boleh 

tak bagi tahu. Tengok maslahat mana. Sebab siyasah syar‘iyyah ni dia akan tengok mana 

yang lebih berfaedah ataupun mana yang mendatangkan kebaikan. Tengoklah kebaikan 

aspek agama ke, aspek kerajaan ke, dan seumpamanya. Sebab kalau kita pergi kepada kisah 

Thumamah tadi, tak ada pun riwayat (Nabi) memaklumkan (keluarga Thumamah), tak ada 

riwayat (Nabi) memaklumkan (keluarga Thumamah), tapi bukan maksud tak perlu 

maklumkan, tengoklah satu-satu zaman tu. Kalau dilihat satu ketika semua orang nak 

ketelusan pada hari ini, dan kalau tak dimaklumkan menyebabkan kita dapat fitnah yang lebih 

buruk, mungkin pada waktu tu perlu dimaklumkan, lebih baik daripada tidak dimaklumkan. 

Tapi dari segi hak dia sebagai manusia, seperti makan minum semua tu, wajib dibagi. Even 

kalau nak dihukum bunuh sekali pun, sebelum tu selagi mana dia hidup, maknanya dia akan 

dilayan sebagai manusia. 

 

 
S: Apakah dalam Islam, orang yang ditahan mempunyai hak untuk menghubungi 

keluarganya, atau diziarahi keluarga dan peguamnya? 

 

 
Secara principle-nya, dia ada hak tetapi tidak semestinya hak itu diberikan apabila 

bertembung dengan mudarat yang lebih besar. Tetapi mungkin zaman sekarang ni, bila 
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dilihat institusi kehakiman yang hilang orang percaya, reputasi jatuh, ialah dengan sebab 

manusia, bukan sebab sistem, sebab manusia, jadi mungkin hari ini hak itu sangat perlu 

diberikan, untuk mengembalikan (kepercayaan) semula. Dalam keadaan yang cantik, iaitu 

hakimnya berwibawa, pemimpin negaranya juga adalah adil, saya rasa orang tak akan query, 

kan? Tapi dalam keadaan sekarang ni, dia naik atas nama politik, kan? Jadi dia berkuasa 

pada waktu itu, so seteru politik pula tahu cerita dia, jadi yang ni hari ini mungkin bagus 

kalau hak itu diberikan. 

At least kita dari segi kebaikan lain bila hak tu diberikan, ia ada kaitan dengan tanggung 

jawab lain, contohnya nafaqah. Katalah nanti berkaitan dengan harta pusaka dia, wasiat dia, 

kan?, sebab ahli keluarga tak semua tahu apa yang ada pada seorang suami atau ayah. Kita 

pun bukan semua harta kita dia orang tahu waktu ni, kan? Jadi isu lain. Mungkin bila kita 

benarkan (menghubungi atau diziarahi keluarga) lebih bagus, sebab hak-hak lain akan 

terpelihara juga, itu satu aspek. 

 

 
S: Apakah dalam Islam, orang yang ditahan mempunyai hak untuk mencabar 

kesahihan penahanannya? 

 

 
Dia kalau ikut kaedah yang diambil dari hadis Nabi tu, “al-bayyinah ‘ala al-mudda‘i, wa al- 

yamin ‘ala man ankar”, kat sini menunjukkan Islam memang bagi sesuatu hak kepada orang 

yang ditahan ataupun dituduh. Jadi mungkin kita boleh kaitkan, ialah, namanya mencabar 

kesahihan ke, ataupun dia tak bersetuju ke, sebab dia boleh bersumpah, kalau yang dituduh tu 

tak benar, lebih-lebih lagi bila yang menuduh tak dapat datangkan evidence atau beban bukti 

tadi tu.  So ruh dia sama, maknanya adalah hak tu, sebab dia boleh bersuara, kan? 

 

 
S: Cuma, tuan, dalam undang-undang hak asasi manusia ni, dia ada beza sikit antara 

tuduhan dan juga asas menahan tu. Menahan tu bergantung jika ada alasan atau tidak 

untuk menahan, tetapi tuduhan tu satu aspek yang lain, dibezakan. 

 

 
Tapi dia tak boleh tahan kalau tak ada asas, aspek yang berlainan. Kalau saja-saja tahan 

memang tak boleh, kerana asal manusia tu dia bebas, “al-aslu bara’atu al-zimmah”, tu asal 

manusia. 

Tapi satu perkara lain yang perlu kita tengok dalam konteks dunia hari ini yang orang 

bersalah, dia memang tak akan mengaku bersalah, kan?, sehinggalah disebut satu dua tiga, 

last sekali baru dia surrender, sebab masing-masing nak menunjukkan bahawa dia betul, 

tetapi Islam bukan cepat nak tuduh, evidence pun membantu, untuk cepat dia mengaku. 

Sebab tu, kalau dalam bab zina, sebagai contoh ye, kita ambil aspek iqrar, ada al-shahadah. 

Iqrar makna pengakuan. Yang kedua shahadah ni ada orang menyaksikan kita punya 

jenayah. Yang ketiga ialah qara’in. Qara’in ni kita kata tanda-tanda ataupun clue. Dia tak 

mengaku, dia tak ada saksi, tapi ada clue, mungkin clue ni yang digunapakai dalam aspek 

satu-satu pemerintahan, siyasah syar‘iyyah, clue clue ni boleh membantu, sebab pihak 

kerajaan ni dia boleh akses, maklumat, grup whatsapp, sim card, akaun bank. 
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S: Ada tak macam jaminan atau perlindungan yang Islam tentukan bagi melindungi 

orang yang ditahan, ditangkap selain daripada apa yang tuan sebut tadi? 

 

 
Saya ingat dalam konteks moden ni, peguam-lah.   Kita boleh lantik peguam bagi mewakili 

dia orang. Ini diiktiraf oleh syarak, sebab konteks sekarang ni, bila masuk ke mahkamah, 

bukan semua akan bercakap, kan? Dia ada peguam.   Kemudian ada, yang menuduh tu dia 

ada sistem, tapi diberi hak kepada peguam. Dia boleh melindungi. Ada satu perkara yang 

boleh explore, tajuk, kalau di negara Arab sekarang ni, al-ta‘sub fi isti‘mal al-haq, iaitu 

menyalahgunakan hak. Ini contoh atau konsep-nya ye, seorang suami ada hak ceraikan isteri, 

maksud salahgunakan hak dia, dia ceraikan isteri, dah dekat habis eddah dia rujuk. Rujuk 

saja, lepas tu cerai balik. Maknanya patutnya eddahnya tiga kali suci, mazhab Syafie, 

sekarang dah jadi sembilan kali suci. Itu dipanggil menyalahgunakan hak dalam konteks ni, 

so boleh jadi, ada kerajaan atau ada pemerintah diberikan hak untuk tangkap orang yang 

dituduh ataupun orang yang ada sesuatu yang membahayakan keselamatan, tapi 

kemungkinan, ada orang-orang yang di dalam kerajaan menyalahgunakan hak, ada. 

Contohnya, ialah ditahan tanpa diberi makan minum, diaibkan, dirakam gambar waktu 

macam-macam, ataupun ditumbuk ketika soal siasatan, kan? Yang ni, benda-benda ni, kena 

ambil kira. 

Sebab tu, nak elak tu mungkin kena ada SOP yang kuat, tangkapan tu macam mana, supaya 

hak asasi atau hak dia sebagai manusia tu terjamin, memang kita nak dia mengaku, tapi boleh 

tak sampai kita mencederakan dia supaya dia mengaku? Akhirnya mungkin ada orang 

mengaku sedang dia tak buat pun, sebab tak tahan dengan kesakitan yang ditanggung, boleh 

jadi, dan kena hukum. Sebab tu ada satu kaedah, ini pun boleh, bagus juga kalau 

diketengahkan. Asalnya hadis, tapi jadi kaedah. “Tersilap melepaskan orang yang bersalah 

lebih baik daripada tersilap menghukum orang yang tidak bersalah.” Macam Sayyidina ‘Ali 

dengan Qadi Jurayh yang (kes) baju besi orang Yahudi tu, kan? Maknanya kalau dah tak ada 

evidence, hukuman lepas. Itulah, mungkin. Kita nak suruh orang mengaku juga, sebab kita 

nak suruh dia mengaku, kita paksa sampai mengaku, lepas tu hukum, ni bukan cara yang 

betul. Tak apa tersilap (melepaskan orang bersalah), mungkin kena guna takzirlah, mungkin, 

kalau kita ada rekod dia memang buat salah, kalau terlepas juga, evidence tak ada, dia 

lepaskan juga, ada mudarat yang besar kepada masyarakat, guna kaedah lain, asingkan dari 

masyarakat. Kita ada buang daerah, kan? 

 

 
S: Di Malaysia, dikatakan terdapat aktiviti individu yang bertentangan dengan ajaran 

Islam seperti yang diterima oleh pihak berkuasa agama. Contohnya dikatakan ada 

pendakyah agama lain yang cuba menyebar ajaran agamanya kepada orang Muslim. 

Juga dikatakan ada pengamal ajaran Syiah cuba mempengaruhi orang Muslim dengan 

ajarannya. Tetapi tidak ada tindakan undang-undang diambil untuk menghalang 

aktiviti berkenaan atau menghukum individu berkenaan. 
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Dalam keadaan tiada tindakan undang-undang yang diambil untuk menghalang 

aktiviti begini yang boleh mengancam akidah orang Muslim, apakah pelenyapan paksa 

menjadi diharuskan? 

 

 
Pertama sekali taqnin undang-undang. Undang-undang kena cover semua kesalahan. Yang 

kedua dalam banyak hal kita ni, bukan tak ada undang-undang, undang-undang ada, 

penguatkuasaan undang-undang yang tak ada. So kalau tak ada penguatkuasaan undang- 

undang, penyelesaian itu kena dibuat dengan penguatkuasaan-lah. Tak boleh guna cara yang 

tak sepatutnya, kan? Itu yang perlu. Maknanya undang-undang tu dah ada. Ini isunya 

penguatkuasaan tak ada. So kuatkuasakanlah undang-undang tu, bagi saya. 

Adapun kita nak pergi kepada kaedah lain katakan, yang ini akan jadi isu yang sekarang hari 

ini. 

Kalaupun kita nak pergi pada kaedah lain, yang tak ada dalam undang-undang katakan, 

sampai tahap mana keperluannya. Adakah dia darurah? Masalahnya enforcement, maka 

selesaikanlah masalah enforcement. Bagi dana, bagi peruntukan lebih sikit, staf kena lebih, 

itu sahaja, bagi saya. 

 

 
S: Cuma tuan tadi pada permulaan tuan kata kalau berdasarkan prinsip siyasah 

syar‘iyyah, enforced disapperance ni mungkin boleh dibenarkan, tapi ada parameter dia, 

tapi sangat terpencil. Boleh tuan huraikan lebih lanjut? 

 

 
Yang saya terfikirnya berkaitan dengn maslahah. Siyasah syar‘iyyah berdiri atas maslahah. 

Imam Ghazali pernah benarkan, contoh ye, kan kita orang Islam tak boleh bunuh orang 

Islam, sebab darah dia adalah dipelihara. Musuh, dia guna kaedah dalam peperangan, dia 

dapat tahanan orang Islam, dia jadikan perisai, dengan harapan supaya, sebab dia orang tahu, 

kalau ada orang Islam, kita tak akan tembak. Imam Ghazali benarkan tembak. Kerana apa? 

Kerana maslahat. Tujuan tembak, bukan tembak orang Islam yang ada kat sana. Tujuan 

untuk tembak musuh. Kalau sekiranya dengan sebab ada orang Islam di sana dan tak 

dibenarkan tembak, kita akan ditawan, kita pula akan tewas dalam peperangan, ini lagi 

mudarat. 

Bila dalam keadaan ni yang saya terfikir ialah dalam keadaan tak ada undang-undang yang 

cover satu satu kesalahan, katalah memang undang-undang negeri tak ada, akta pun tak ada, 

dan seumpamanya, pada waktu ini, atas dasar kerajaan yang Islam, atas dasar siyasah, dia 

boleh buat apa saja, termasuk contoh ye, perbahasan para ulama’ tentang jassus. Jassus ni 

pengintip negara, ini cukup bahaya sebenarnya. Tapi tak ada nas al-Qur’an hukumannya 

adalah bunuh. Hadis pun tak ada, bab bunuh ni qisas, bunuh balas bunuh, tapi sekarang ni 

hanya mengintip, ambil maklumat, bagi kat negara dia. Tapi kenapa ulama’ benarkan juga 

dibunuh? Kerana bunuh tu siyasatan, kerana apa, siyasah syar‘iyyah membenarkan, mudarat 

dia lebih besar, dia bukan menyebabkan kematian orang lagi ni, kehancuran satu satu negara, 

kan? Dia kesan perbincangan para ulama’ tu begini: yang besarnya ialah agama tu. Bila 

kerajaan ini jatuh, tak ada orang jaga agama, pengamalan agama tak boleh dibuat oleh orang 
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Islam, kemudian maruah orang Islam juga akan ..., jadi akhirnya pertahankan kerajaan yang 

jaga agama ni, lebih penting, so boleh bunuh. Jadi, cuma yang saya fikirkan ialah dia tak 

boleh serah, dalam keadaan sekarang, bukan semua pemimpin faham syariat, dia perlu rujuk 

orang alim, sebab yang nak jadi pemimpin bukan semua ada ilmu agama, konteks moden 

pada hari ini, demokrasi, waktu ni perlu ada dawabid. Katalah, dia tak keluarkan akta, tapi 

dalaman kerajaan tu kena ada satu garis panduan. Contoh ye, mesti tentukan, kalau tahan, tak 

nak dihukum bunuh katakan, berapa tempoh paling lama. Selain daripada tu, mungkin perlu 

dimaklumkan waris. Katalah dah dibunuh. Kalau maklum waris sebelum dibunuh tak jadi 

cerita, kan?, dia akan viral, kan? Katalah lepas bunuh, mesti maklumkan, sebagai contoh. 

Itu contoh yang saya terfikir-lah, tapi belum matang lagi-lah perbahasan tu. Itu maksud 

dawabid. Kalau tak nanti, zaman sekarang ni, dia viral, kesan dia buruk daripada apa yang 

berlaku betul tu. 

 

 
S: Bagaimana seharusnya cabaran sebegini diurus, menurut perspektif Islam? Tuan 

sebut tadi dari sudut penguatkuasaan undang-undang. 

 

 
Pendidikan. Pendidikan ni, ye-lah, Semua tu rakyat kita, rakyat Malaysia, sama ada Muslim 

ataupun non-Muslim. Katalah rules of law, ataupun kita ikut peraturan yang ada dalam 

Perlembagaan, jadi kita tahu undang-undang ni tak semua orang faham, tapi dia tetap 

dilaksanakan.   Undang-undang jalanraya, semua orang tak faham, tapi aman semacam je, 

kan? Jadi kat sini penting pendidikan, wacanakan, dan seumpamanya. 

Kenapa agama Islam, agama persekutuan, boleh disebarkan, yang ini kena jelaskan. Kenapa 

agama lain hanya boleh diamalkan, tak boleh disebarkan, yang ini pun kena jelaskanlah. 

Sebab agama Islam ni agama persekutuan. 

Cuma tu-lah, bila kita lebihkan penguatkuasaan, sikit sikit tangkap, sedangkan pendidikan 

tidak diperkasakan, pun rasanya tidak berapa tepat, sebab, contoh ye, agama Islam ni ya-lah, 

kadang-kadang terfikir juga, kita ada JAKIM, kita ada jabatan agama setiap negeri, kan? 

tetapi kenapa kita begitu mudah kita jumpa cerita orang Islam yang mudah dimurtadkan? 

Agak macam tak significant-lah [sic] dengan kekuatan yang kita ada, so pendidikan perlu 

diperkasakan, sama ada yang dipanggil pendidikan formal ataupun tidak formal. Mudah 

sangat, belajar lama dari sekolah rendah sampai sekolah menengah, tiba-tiba orang cerita 

fasal agama lain, terikut. Maknanya ada something tu dalam kita punya institusi pendidikan. 

Yang kedua, mungkin kekeluargaan yang paling penting. Keluarga, wallahu a’lam, sekarang 

ni, ikatan longgar, makin longgar, dengan ada media sosialnya, hubungan kekeluargaan 

longgar, jadi yang ni perlu dibuat sesuatu dalam keluarga. Dia asalnya setiap keluarga jaga 

keluarga masing-masing, kan? Ketua keluarga, sebab tu bila kita baca isu basikal lajak baru 

ni, kat mana emak bapa dia orang sebenarnya? So dia ada kaitan dengan keluarga, dia ada 

kaitan juga dengan ekonomi. Rumah, rumah flat, dua bilik ataupun satu bilik, memang anak- 

anak tak duduk kat rumah. Jadi kat sini ada banyak kaitan, so ekonomi kena diperkukuhkan, 

keluarga dan juga pendidikan. Sebab rasanya isu yang sangat, maknanya, yang menyebabkan 

perkara ni nak dibahas, isu yang tu-lah, kan? yang Perlis tu, kan? Ia menarik perhatian orang 

ramai, lepas tu dikaitkan pula dengan pihak berkuasa, polis. 
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S: Apa pandangan Tuan sekiranya Malaysia menjadi pihak kepada ICPPED? 

 

 
Saya pun tak tengok isi dia, tak berani nak komen. Tapi kalau maknanya dia sangat adil, 

kemudian tidak bercanggah dengan syarak, tak ada masalah. Kalau bercanggah, baikilah 

setakat mana kita rasa dia bercanggah tadi tu. Kita wajib terima semua ataupun boleh ada 

pengecualian? 

 

 
Dibolehkan pengecualian. 

 

 
So kena kenalpastilah mana-mana yang tidak berfaedah untuk agama ataupun syarak. Itu 

biasalah. Dia kadang-kadang ni pula, Barat ni, dia hanya tengok hak asasi manusia terlebih 

daripada ..., Dia ada dua, kan? dalam Syariah, huquq al-‘ibad, satu lagi huquq Allah. Huquq 

Allah ni orang tak nak bahas. Dia apa-apa yang berkaitan dengan orang ramai, itu-lah huquq 

Allah. Jadi yang ni kurang jadi wacana. Dia kena serentak tu, sebab kalau tak nanti kita akan 

terlalu gunakan akal, anggap semua yang ada semua tak betul, walaupun ada dalam syariat 

dan juga, kita kata, dalam agama. Itu yang saya terfikir, saya yakin benda tu bagus, biasanya 

yang difikirkan oleh hak asasi manusia, konvensyen, ada kebaikannya, tapi selagi mana 

manusia buat, dia tetap ada kekurangan, ada kekurangan. Kadang-kadang undang-undangnya 

bagus, orangnya yang tak bagusnya, dia terdedah disalahgunakan. 
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APPENDIX C 

 

 

RESPONDEN 3: 
 

Prof. Emeritus Dato' Paduka Dr. Mahmood Zuhdi Hj Abd. Majid 

 
Tarikh/ Masa: 2 Disember 2019/ 2.30-3.30 petang 

Tempat: Aras 3, Akademi Pengajian Islam, Universiti Malaya 

 
 

Responden bersetuju untuk namanya disebut dalam hasil kajian. 

 
SOALAN JAWAPAN 

1) Apakah 

pandangan 

Islam 

terhadap 

ICPPED? 

Human Right (HR) Convention dari segi pandangan Islam tidak boleh 

diambil secara keseluruhannya. Pernah berbangkit mengapa negara- 

negara Islam tidak menentang sewaktu konvensyen ini diisytiharkan. 

Kesimpulannya, penerimaan negara-negara Islam terhadap 

konvensyen tersebut pada waktu itu tidaklah menggambarkan 

penerimaan kita kepada isi konvensyen itu. 

 
Tetapi dalam masa itu, selepas perang dunia ke-2, negara-negara Islam 

tertekan apabila hancurnya empayar Turki. Maka negara-negara Islam 

tiada kuasa. Bila tidak berkuasa, terpaksa terima. Kemudian 

munculnya Cairo Declaration, tetapi tidak kuat. Jadi, kalau kita 

hendak kembali kepada Islam sebagai satu idealism, dalam Islam pun 

ada asas HR nya. Pernah diamalkan sbg satu dasar yang agak 

universal pada waktu itu. Apabila Islam jatuh, dunia kembali kepada 

HR yang diasaskan Tamadun Yunani. Jadi di situlah ideanya berbeza. 

Tapi yang ada pada waktu itu lebih teruk dari apa yang ada pada 

Islam. Yunani itu telah dibaiki oleh Eropah moden dan dijadikan satu 

asas untuk negara Eropah menekan negara-negara lain termasuklah 

Islam. 

 
Dalam Syariah Islam, kita ada undang-undang seperti Barat yang 
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 mempunyai konvensyen. Kita ada: 

i) term “uruf”. Bila dah jadi uruf dawli, ia jadi international 

convention. 

ii) Pentafsiran syariah terbahagi 2: literal mengikut harfi seperti 

yang difaham imam Shafie. Tafsir Quran Sunnah 

berdasarkan struktur Bahasa. Ini pendekatan yang agak 

konservatif. 

Pendekatan yang lebih terbuka adalah Imam Malik yang 

menggunakan teori maqasid syariah. Teori ini lebih 

fleksibel melihat kepada objektifnya. Selain itu ada aliran 

yang dibawa Ibn Qayyim and Ibn Taimiyyah yang 

memperkenalkan siyasah syariah. Menurutnya, siyasah 

syariah ni dari segi legal-nya tidak begitu memberi 

manfaat dan maslahah kepada negara, maka kita kena 

tinggal yang legal tersebut dan pergi kepada polisi. Kita 

akan menggunakan polisi, dan teori asas undang-undang ni 

kena lupakan. 

 Dalam kontek negara kita, kita tak seperti di Barat. Tamadun Barat 

telah perkenalkan budaya, suasana, tempat hidup yang berbeza. Kita 

negara yang sedang membangun. HR Convention bagus terpakai di 

Barat. Tapi di negara kita, tak sesuai dengan masa dan tempat. 

 Konvensyen tersebut tidak sesuai 100% dengan Islam kerana Islam 

lebih melihat kepada maslahah awam. Ikut Mazhab Hanafi dalam kes 

pengisytiharan bankrap (Al-Hajr) apabila berlaku konflik antara 

kepentingan individu dan kepentingan awam, maka kepentingan 

individu harus diutamakan. Bagi Imam Syafie, beliau berpendapat 

kena utamakan orang awam. 

 
Dalam isu ini, kita patut gunakan aliran Imam Malik dengan melihat 

maqasid-nya di mana, dan aliran Ibn Taimiyyah samada kita sudah 

boleh guna siyasah syariah atau tidak. Semua mazhab harus dilihat 
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 secara global dan tidak berasingan. 

 HR Konvensyen tak sesuai digunapakai di Malaysia kerana: 

i) Kita adalah multinasional - sangat sensitif 

ii) Perbedaan ekonomi antara kaum 

iii) Pembentukan negara dan bangsa belum matang 

 
 

Ada benda-benda yang masih belum dibentuk. Parti-parti politik yang 

ada masih berasaskan kaum dan masih parah. Kita ada perbezaan 

ekonomi yang sangat jauh. Dendam kesumat antara satu etnik ke satu 

etnik jauh berbeza. Taraf hidup, toleransi, sejauh mana orang Asia 

boleh hidup secara liberal. Jadi, ini menunjukkan konvensyen tersebut 

kurang sesuai dipakai di Malaysia bukan dari segi perundangan, tapi 

dari segi polisi semasa kurang sesuai. Barat mungkin tak berapa faham 

tentang itu. 

 Imam Malik berpandangan sekiranya bertentangan antara hadis-hadis 

fardi dengan konsep umum syariah Islam yang boleh kita lihat dalam 

budaya masyarakat Madinah,  beliau lebih selesa menerima budaya 

ahli Madinah dari mengikut hadis-hadis fardi kerana di sinilah 

lahirnya Nabi dan negara Islam mula-mula dibentuk. Tentulah sekali 

budaya ahli Madinah dibentuk oleh persekitaran Islam yang kondusif. 

Tetapi Imam Syafie lebih suka mengikut nas-nas tertentu. 

 Kritikan: Barat sebenarnya berfikir secara rigid kerana HR pada waktu 

itu di bawah pengaruh orang-orang Barat yang mahu kuasai dunia. 

Yang positifnya mereka nak disiplinkan dunia dari apa yang mereka 

lihat dalam perang dunia petama atau kedua, penindasan Hitler, dll 

tidak boleh berlaku lagi. 

Terdapat peraturan 

dalam Islam 

tentang proses 

Islam dikatakan universal, tapi pada pokoknya ianya dilaksanakan 

dalam negara Islam. Islam ada 3 asas: Syariah sebagai perundangan 

dengan manusia, agama adalah urusan manusia dengan Tuhan, dan 
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menahan dan 

menangkap. 

Apakah 

perlindungan yang 

Syariah tetapkan? 

akhlak. 

 
 

Dunia Barat sekarang bersifat secular. Tidak beri perhatian kepada 

agama dan akhlak. Mereka melihat peraturan dan perundangan sahaja. 

Jadi mereka abaikan. Bagi syariah, ada agama yang boleh menjamin 

bahawa seseorang itu tidak menyeleweng dan berahlak. Tetapi Barat 

memisahkan law dan morality. Islam tak memisahkan antara law dan 

morality kerana ia adalah asas. 

Pandangan Dato’ 

mengenai kes 

Raymond Koh and 

Amri Che Mat? 

-Bukan saja tindakan kerajaan itu betul, tapi wajib dilakukan. Demi 

menyelamatkan negara dari fitnah. Kalau kita biarkan penyebaran 

“communism” misalnya, ia akan wujudkan suasana tak senang dalam 

hati rakyat. Kalau tak berlaku perang pun, mungkin berlakunya 

perbalahan. Jadi, tindakan tersebut adalah peringkat (langkah) terakhir. 

 
- menjadi kewajipan kepada pemerintah untuk mengambil tindakan 

terhadap apa jua unsur yang boleh membawa fitnah kepada 

masyarakat. 

 
- Ada persoalan, sahabat-sahabat Nabi dijamin syurga, tapi saling 

membunuh. Tidakkah orang yang membunuh itu tak masuk syurga? Ia 

perlu demi menyelamatkan ummah dari hancur. 

Apakah hak-hak 

orang  yang 

ditahan dalam 

Islam? 

- Ada satu hadis, Nabi telah menangkap seseorang yang disyaki dan 

mengurungnya. Perbuatan Nabi adalah langkah-langkah pencegahan. 

 
- Berhak atau tidak bergantung kepada suasana masa tu. Berkaitan 

prosedur dan tidak substantif. Pada asasnya dia mempunyai hak untuk 

membela dirinya, jaga keselamatan, etc. Tapi kalau kerajaan 

berpendapat ia wajar, itu terserah kepada kerajaan. Ini berkaitan 

siyasah syariah. 
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 - Sesuatu keputusan berdasarkan kepada suasana (halaj). Dalam kes 

ini, kita sebagai rakyat adakah boleh faham sebab kerajaan 

menyembunyikan perkara itu? Adakah kerana kerajaan mempunyai 

niat jahat atau kerana kepentingan yang lebih besar. Kalau kerana 

kepentingan lebih besar, maka bolehlah kerajaan buat begitu. Kalau 

tidak, tidak boleh. 

 
-Selagi pemerintah adil, kita harus patuh kepada pemerintah. Dalam 

Islam, kepatuhan pemerintah sangat tinggi. Seperti kes zakat, ada isu 

bolehkah bagi kepada kerajaan? Ini berlaku zaman sahabat lagi di 

mana ada kata-kata yang orang-orang Thaif gunakan zakat untuk diri 

mereka sendiri seperti mengadakan majlis kahwin dan sbg. 

Jawapannya, itu urusan dia dengan Tuhan. Tapi urusan kita dengan 

pemerintah, kita kena patuh kepada pemerintah. Ini adalah disiplin 

dalam Islam. Sebab tu Islam boleh berdiri dalam tamadun yang begitu 

cepat dan begitu lama. 

 
-Kejayaan sesuatu tamaduan banyak bergantung kepada 2 perkara: 

i) leadership: kalau leader tu dihormati, ia tetap berjalan walaupun 

leader tersebut bodoh atau lemah. 

ii) Culture 

Apakah 

pandangan  Dato 

sekiranya 

Malaysia     tak 

menyertai 

ICPPED,    tapi 

prinsip-prinsip 

dalam konvensyen 

tersebut diadaptasi 

dalam  undang- 

undang tempatan 

kita, seperti dalam 

Ok, ratifikasi tak wajib. Konvensyen tersebut tidak mempunyai legal 

status. Hanya konvensyen sahaja. 

 
- Kena tengok kepada maslahah umum. 

 
 

- Sesetengah orang melihatnya secara berbeza-beza. 

 
 

- Kalau pakar-pakar rasa untuk kepentingan umum kena buat macam 

ni, jadi ok lah. Tapi kena tengok kepada maslahah. 
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Kanun Jenayah?  
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APPENDIX D 

 

 

RESPONDEN 4 
 

En. C 

 
Ahli Akademik (Pakar dalam Ketenteraan) dari Universiti Tempatan 

 
Tarikh/ Masa: 24 Disember 2019/ 10-12.15 p.m. 

Tempat: Bilik Mesyuarat, Tingkat 2, AIKOL, IIUM 

 
 

Responden enggan namanya disebut dalam hasil kajian. 

 

SOALAN JAWAPAN 

1. Pandangan 

terhadap kes 

enforced 

disappearance 

? 

- Setahu saya, tiada kes enforced disappearance yang berlaku. 

Masa emergency dulu pun tak pernah kita buat macam tu. Apa 

yang kita buat, kita plant ejen untuk masuk dan duduk bersama 

PKM. 

- Tiada arahan dan SOP berkaitan enforced disappearance. 

- Kalaupun ada, ia mungkin dilakukan secara rahsia. 

- Saya tidak pernah dengar enforced disappearance dari military 

pasal kes berkaitan enforced disappearance. 

 - Isu “internal security” adalah di bawah pihak polis. Kalau tentera 

terlibat pun, hanyalah untuk “information sharing” kerana tentera 

adalah lebih kepada “external affairs”/ ancaman luar. Kita tak 

terlibat dengan ancaman dalaman. Semua ancaman dalaman adalah 

di bawah pihak polis. 

Sekiranya berlaku 

konflik antarabangsa 

dan    pihak    tentera 

perlu menahan 

Dalam ATM, kita ada prosedur tangkapan. Untuk tangkapan 

terhadap tentera, 

1) Sebab-sebab yang membolehkan dia ditangkap dan 

diletakkan dalam jagaan rapi. Contohnya, sekiranya ia 
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seseorang seperti 

pihak musuh, apa 

prosedur/ SOP yang 

perlu dipatuhi? 

melibatkan kesalahan yang membawa hukuman mati, 

membahayakan dirinya@orang lain atau jika dibebaskan 

boleh merosakkan disiplin. Kena bagitau sebab tangkapan. 

2) Kena keluarkan laporan pertuduhan@ charge report. 

3) Letak dia dalam tempat jagaan. 

4) Pasukan akan ambil tindakan. 

Jika berlaku konflik dalaman, prosedur yang sama juga digunakan. 

 - Kalau ada kes, akan dirujuk kepada pihak polis. 

- Dalam keadaan sekarang yang aman pun, jika kita menangkap 

pendatang haram, kita akan serah kepada pihak polis. 

- Kita tidak akan ambil kes tersebut. 

- Kalau tangkapan terhadap orang awam pun, akan diserah kepada 

polis. 

- Sama dengan s. 117 CPC. 

Contoh:  Ancaman 

ISIS - sekiranya ada 

tangkapan  terhadap 

ketua ISIS, dan dalam 

masa sama  pihak 

tentera percaya jika 

didedahkan,    akan 

berlakunya 

pemberontakan   dari 

ahlinya. Apa tindakan 

pihak tentera? 

- Jika melibatkan ancaman dalaman, kuasa menyiasat adalah di 

tangan PDRM. ATM memang tidak terlibat, back off. Kecuali dari 

segi perkongsian maklumat dan apabila diminta bantuan seperti 

untuk menangkap dan sebagainya. Dari segi penjagaan, 

pengendalian, dll adalah 100% pada polis. 

- Kes: Yazid Syufaat- 100% dikendalikan polis. Kita cuma 

memberi maklumat berkaitan saja. 

Sesetengah negara 

seperti Indonesia jelas 

menyatakan larangan 

enforced 

disappearance.   Apa 

- Kalau kita ada guidelines yang jelas, ianya bagus. 

- Secara umumnya, bila kita melakukan enforced disappearance, 

ianya adalah against humanity. 
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pandangan Tuan?  

Pandangan terhadap 

kes Amri Che Mat & 

Raymond Koh? 

- Tidak mustahil kes tersebut berlaku. Cuma kalau dia mati, 

memang tak patutlah. 

- Kalau dia dihantar ke tempat lain pun, patut ada komunikasi. Tapi 

tiada. 

Undang-undang 

berkaitan 

-isu ISA,  untuk 

ancaman  bersifat 

penyebaran 

syiah/Kristian, 

adakah  kita  ada 

undang-undang untuk 

menghalang perkara 

ini? 

- Boleh rujuk Kanun Kesekasaan kerana ianya berkaitan dengan 

national security. 

- Untuk buktikan penyebaran syiah adalah susah, kecuali plant ejen 

dalam gerakan tersebut. Dari situ boleh dapatkan “concrete 

evidence” seperti rakaman video. Setakat claim semata-mata tidak 

boleh. 

 
- ISA bagus, tak perlu dimansuhkan. Cuma penggunaannya harus 

dilaksanakan dengan cara yang bijaksana. Mungkin boleh di- 

review setiap 3 atau 5 tahun sekali. Mana tak relevan, boleh buang. 

 
- Sebab ancaman dah berubah. Kita bukan lagi menghadapi 

ancaman tradisional. Sepatutnya non-traditional threat boleh 

dimasukkan dalam ISA seperti isu-isu yang boleh menjejaskan 

politik, ekonomi, environment. Letak bawah isu national security. 

Jelaskan definisi. 

 
- Bila dimansuhkan, tapi tiada law yang cover, kita susah. 

 
 

- ISA boleh di-review secara berperingkat seperti yang dibuat oleh 

US. 

SOP atau undang- 

undang yang terpakai 

dalam keadaan armed 

conflict   atau   untuk 

Apabila berlakunya konflik, kita kena tentukan samada seseorang 

itu adalah prisoner of war (POW) atau civillian. Kalau POW 

(member of armed forces, spy, etc), akan ada 1 jawatankuasa akan 

tentukan status tahanan tersebut. Jika bukan POW, undang-undang 
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tahanan perang. 

Seperti dalam 

keadaan diisytiharkan 

darurat dan perang. 

semasa domestik akan terpakai terhadapnya. 

 
 

- Kes: masa Konfrontasi, tahanan ditangkap kerana melakukan 

sabotaj meletupkan sebuah bank di Singapore. Dia claimed dia 

adalah member of Indonesian Armed Forces dan dia berhak dapat 

POW status. Selepas bicara, keputusan mendapati dia bukanlah 

POW, tetapi unlawful combatant. Antara sebabnya adalah dia 

berpakaian awam dan melakukan kerja-kerja sabotaj. 

 
- Tiada SOP jelas, bila perang kita akan ikut Geneva Conventions 

dan undang-undang domestik semasa. 

- Kita tiada perintah tetap atau peraturan yang terpakai pada waktu 

begini sebab focus kita adalah pada waktu aman. 

 
- Bagus kalau kita ada undang-undang yang jelas mengenai perkara 

ini. Ia akan jadi panduan apa yang patut dibuat oleh tentera. 

Walaubagaimanapun, tentera harus diberi “awareness” dan di- 

“educate” beul-betul. Barulah mereka tahu nak buat apa. 

India telah 

menandatangani 

banyak triti 

antarabangsa. 

Walaubagaimanapun, 

India mempunyai 

banyak kes enforced 

disappearance seperti 

di Kashmir. Immunity 

juga diberikan kepada 

tentera oleh Armed 

Force Special Act. 

Bagaimana tentera 

Malaysia? 

- Tentera kita tidak diberi immunity seperti itu. Kalaupun ada, 

ianya adalah atas sebab “urusan rasmi”. Tapi masih lagi subject 

kepada undang-undang dan tidak boleh secara melulu. 

 
- Tentera kita tidak dilindungi oleh mana-mana undang-undang. 
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Pandangan sekiranya 

kita menyertai 

ICPPED 

- Bagus kalau kita menandatangani ICPPED: 

i) akan ada panduan yang jelas tentang apa yang boleh dan tidak 

boleh dilakukan. 

ii) kedudukan kita di kacamata antarabangsa juga akan bagus 

kerana kita mematuhi standad yang telah ditetapkan. 

 
Tapi mungkin ada kesan yang lain. Sekiranya kita sertai ICPPED 

dan gagal patuhi, kita akan terkena akibatnya. 

 
Jika tidak diratifikasi, kita ada kelebihan. Kalau tak patuh, tiada 

masalah. Kalau patuh dengan keperluan ICPPED, baguslah. 

Sekiranya kerajaan 

memilih  untuk 

menyertai ICPPED, 

apa tindakan 

selanjutnya yang 

perlu dilakukan? 

Bagaimana dengan 

kemampuan dari segi 

training, kos dan 

manpower? 

Kita boleh develop slowly. Ianya boleh dilakukan. Kita boleh focus 

kepada enforcement seperti polis dan military terutamanya 

komando. 

Kalau isu-isu yang 

melibatkan national 

interest - contohnya 

dapat maklumat yang 

ISIS akan bom 

Malaysia, bolehkah 

suspek diperintahkan 

dengan “order to 

kill”? 

Military tiada arahan atau kuasa seperti itu. 

Mungkin Commander (Military) atau UTK (PDRM) mempunyai 

capability untuk melaksanakan arahan tersebut, sekiranya ada. 
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Apakah  sebab-sebab 

yang membolehkan 

enforced 

disappearance 

berlaku? 

Ia boleh berlaku kerana beberapa sebab: 

i) Mungkin jika tindakan tersebut tidak dibuat, ia boleh 

menjejaskan “national security”. 

ii) Mungkin juga suspek telah diberi amaran atau tindakan 

undang-undang, tapi mereka masih meneruskan kegiatan 

mereka. 

iii) Jika dibiarkan perbuatan suspek dilakukan secara 

berterusan, keselamatan negara boleh terancam. 

Pandangan terhadap 

ED di Malaysia 

- Ianya bukanlah isu yang besar di Malaysia. 

Ianya adalah satu isu yang terpencil. 

- Dulu pun pernah ada, mungkin hanya melibatkan komunis dan 

kongsi gelap. 

Hak “access to info” 

oleh keluarga tahanan 

- 

Contoh: untuk 

mengetahui status 

tahanan 

Dalam military, akses kepada info adalah sangat terhad. 

 
 

Sekiranya tangkapan dibuat askar, tahanan (termasuklah komunis) 

akan diserahkan kepada polis. Segala maklumat berkaitan akan 

diberikan kepada ahli keluarga seperti maklumat balai. Pihak 

keluarga harus merujuk balai untuk mengetahui maklumat lanjut. 
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APPENDIX E 

 

 
RESPONDENT 5 

Mr. D 

Academician (Criminal Law Expert) from a Local University 

Venue: Mr. D’s Office 

Date: 8 January 2020 

 

Question 1: 

Do you think it is necessary to have a separate new law for Enforced Disappearance? 

 

 
Answer: 

Although the penal laws of the country provide punishment for murder and kidnapping, there 

are no laws or regulations which relate to the enforced disappearances of persons in 

Malaysia, and there are no provisions for any remedy if such incidents involved state actors 

or agents. 

 

 
Lack of direct provisions in the penal laws of the country to provide for the protection of 

victims of enforced disappearance is a lacuna that can be filled by ratifying of or acceding to 

the International Convention for the Protection of all Persons from Enforced Disappearance 

(ICPPED). The ICPPED provides a framework to criminalise enforced disappearance as 

required by its members and it sets an expectation from its members to claim awareness of 

the extreme seriousness of enforced disappearance, considering it as a crime, and channel 

efforts to combat and prevent it. 

 

 
Question 2: 

In your view, what are the benefits of acceding to the ICPPED? 

 

 
Answer: 

ICPPED ensures: 

(1) Legal recognition and remedies are put in place for victims of enforced disappearance 

(2) Further strengthen the protection of all persons from enforced disappearances 

(3) Signal a commitment that enforced disappearance is unacceptable in Malaysia 

(4) Promote cooperation and strengthen Malaysia’s international relations with other 

States Parties. 
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(5) ICPPED complements various provisions of the Penal Code. 

 

Question 3: 

In your view, what are the possible problems with acceding to the ICPPED? 

 

 
Answer: 

(1) Part 2 of the Convention establishes the Committee on Enforced Disappearances 

(Committee) which consists of ten experts with the relevant experience elected by State 

Parties. 

 

 
Under Part 2 of the Convention, State Parties must submit to the Committee through the 

Secretary-General of the United Nations (Secretary-General) reports on the measures taken to 

give effects to its obligations under the Convention within two years of the Convention 

entering into force and this report will be made available to all States Parties. 

 

 
Under Article 31 of the Convention, a State Party at the time of ratification or any time 

thereafter may declare that it recognises the competence of the Committee to receive and 

consider communications from or on behalf of individuals subject to its jurisdiction claiming 

to be victims of a violation by this State Party of provisions of the Convention. The 

Committee shall not admit any communication concerning a State Party which has not made 

such a declaration. 

 

 
A country that wants to accede to the Convention may choose not to make a declaration and 

as such that country would not be bound by Article 31 of the Convention. 

 

 
(2). Article 42(1) of the ICPPED provides that any dispute between two or more States 

Parties concerning the interpretation or application of the present Convention that is not 

settled by negotiation shall, at the request of one of them, be submitted to arbitration. If 

within six months from the date of the request for arbitration the Parties are unable to agree 

on the organization of the arbitration, any one of those Parties may refer the dispute to the 

International Court of Justice by request in conformity with the Statute of the Court. 

 

 
However, Article 42(2) also provides that each State Party may at the time of signature or 

ratification of the present Convention or accession thereto declare that it does not consider 

itself bound by Article 42(2). 
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(3). Enforced disappearance is a serious violation of human rights. Systematically perpetrated 

against civilians, it is considered a crime against humanity. Article 5 of the Convention 

provides that “[t]he widespread or systematic practice of enforced disappearance constitutes a 

crime against humanity as defined in applicable international law and shall attract the 

consequences provided for under such applicable international law”. 

 

 
Enforced disappearance is considered as a crime falling within the jurisdiction of ICC (see 

Statute of ICC, Art 7 (2). 

 

 
Question 4: 

Should Malaysia put any reservation if Malaysia decides to accede to the ICPPED? If yes, 

what kind of reservation? 

 

 
Answer: 

Given the legal implication of Article 42(1) of the Convention, it is recommended that 

Malaysia makes the following declaration at the time of reservation: 

‘Malaysia declares that it does not consider itself bound by the provisions of Article 42(1) of 

the Convention.’ 

 

 
Question 5: 

Do you have any suggestions or recommendations for any changes in the legal framework to 

prevent enforced disappearance? 

 

 
Answer: 

It is recommended that Malaysia accede to the Convention and make the appropriate 

declaration under Article 42(2) at the time of accession to the Convention. Furthermore, 

Malaysia should not make a declaration under Article 31 of the Convention binding itself to 

report to the CED (the Committee). 
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APPENDIX F 

 

 
RESPONDENT 6 

Prof. E 

Academician (International Law Expert) from a Local University 

Venue: Prof. E’s Office 

Date: 9 January 2020 

 

 

 
Question 1: 

Do you think Malaysia should accede to the International Convention for the Protection of all 

Persons from Enforced Disappearance (ICPPED)? 

 

 
Answer: 

Yes 

 

 
Question 2: 

Do you think it is necessary to have a separate new law for enforced disappearance? 

 

 
Answer 

Yes. Murder and kidnapping in the Penal Code or any other law in Malaysia do not at all 

cover the definition of ‘enforced disappearance’ under the convention. 

 

 
Article 2 of the ICPPED stated as follows: “For the purposes of this Convention, "enforced 

disappearance" is considered to be the arrest, detention, abduction or any other form of 

deprivation of liberty by agents of the State or by persons or groups of persons acting with 

the authorization, support or acquiescence of the State, followed by a refusal to acknowledge 

the deprivation of liberty or by concealment of the fate or whereabouts of the disappeared 

person, which place such a person outside the protection of the law.” 

 

 
A State party needs to criminalise this offence of ‘enforce disappearance’ by making a new 

law (as required by Article 4). We may need an enabling statute (for law implementation). 
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The widespread or systematic practice of enforced disappearance constitutes a crime against 

humanity (Article 6). 

 

 
Therefore, the option is to extradite or to prosecute (under Article 11). 

 

 
Question 3: 

In your view, what are the benefits of acceding to the ICPPED? 

 

 
Answer: 

According to the rationalist theory, it is said that States normally consider the costs and 

benefits before ratifying a treaty. However, it is not true in the case of human rights treaties. 

There will not be any financial, economic or material benefit to adopt a human rights treaty. 

 

 
As far as the ICPPED is concerned, Malaysia may have some benefits for the country as well 

because there are a number of cases of alleged enforced disappearance in Malaysia. Example 

of cases include Pastor Raymond Koh and Amri Che Mat. By signing the ICPPED, we are 

protecting our people from this heinous crime. 

 

 
The Government also needs to prevent other peoples from committing enforced 

disappearances. For instance, mass graves were found near Thailand border, suspected to be 

of Rohingyas brought to Malaysia by human traffickers. 

 

 
However, for most part, ratification of ICPPED will mainly be for the benefit of humanity as 

a whole in order that the perpetrators of this heinous crime cannot go unpunished and that 

innocent victims are protected. 

 

 
It is the right thing for a State to do in the interest of humanity as a whole which is the higher 

value. It is also in the interest of justice and fairness and to reject injustice. 

 

 
For a Muslim state, it is following the Quranic injunction of Al-Quran, Surah Ali Imran 

3:110: ‘You are the best nation produced [as an example] for mankind. You enjoin what is 

right and forbid what is wrong and believe in Allah. If only the People of the Scripture had 

believed, it would have been better for them. Among them are believers, but most of them are 

defiantly disobedient.’ 
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In Islam, justice is considered to be the supreme virtue. In the Holy Quran, Allah Almighty 

reiterates about justice numerous times: 

 

 
‘Indeed, Allah orders justice and good conduct and giving to relatives and forbids immorality 

and bad conduct and oppression. He admonishes you that perhaps you will be reminded.’ 

(Holy Quran, Surah An-Nahl 16:90) 

 

 
Question 4: 

In your view, what are the possible problems with acceding to the ICPPED? 

 

 
Answer: 

The most important backlash will be, like exactly in the cases of ICERD and Rome Statute; 

the attack by opposing politicians by using the three “R”s  and the scaring methods by 

poisoning the mind of ordinary people. The same erroneous and illogical arguments will be 

made; (1) eroding the national sovereignty, (2) against the constitution, (3) imposing Western 

ideas of human rights, so on and so forth. 

 

 
Most of the arguments can be easily rebutted by means of proper analysis of law and fact. 

However, the people have already been brainwashed with misconceptions and wrong ideas. 

Whatever HR treaty to be adopted, the existing Government must overcome these hurdles. 

 

 
What they need to do is to take time and educate the people by all possible means and media. 

The government must disseminate the seriousness of the problem of ‘Enforced 

disappearance’ through seminars, workshops, roadshows, TV programmes etc. SUHAKAM 

has a big responsibility and it is not doing enough. Same with other NGOs. 

 

 
As a long-term plan, school children and students should be educated about international law, 

international organizations and about the world out there in general and then human rights in 

particular. There is a need to reform the entire education system. Basic ideas of respecting the 

rights of other human beings must be incorporated into school curriculum. Human rights 

must be made compulsory course for university students. 

 

 
Question 5: 

Do you think Malaysia should put any reservation when acceding to the ICPPED? If yes, 

what kind of reservation? 
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Answer: 

The ICPPED does not prohibit reservations. States therefore may make reservations unless 

they are not incompatible with object and purposes of the ICPPED. 

 

 
No need to make any reservation on substantive core provisions as most of them are 

reflective of customary international law. Malaysia should be genuinely committed to the 

purpose and objective of the ICPPED and thus should not make reservations on substantive 

core provisions (like the creation of secret prisons). If not committed, better not to ratify. 

 

 
No need to make any reservation on Article 31 (individual complaint procedure) as it is only 

optional. 

 

 
Malaysia needs to consider whether to make reservation to Article 42(1) as it is sort of giving 

compulsory jurisdiction to the ICJ for any violation of the ICPPED six month after failure to 

settle by arbitration. 

 

 
If Malaysia feels that its preparations for the implementation of ICPPED are not yet ready, it 

should make either reservation of Article 42(1) or make a declaration under Article 42(2) at 

the time of accession. After some time, when it feels that it is ready, then can withdraw the 

reservation. 

 

 
Question 6: 

Do you have any suggestions for any changes in the legal framework to prevent enforced 

disappearance? 

 

 
Answer: 

It is a very extensive Convention that touches upon a wide range of different laws and 

regulations: 

 Disappearance should become punishable under penal law 

 Statutes of limitations 

 Criminalise the offence as crime against humanity 

 Make the refusal to share information a crime 

 Absolute prohibition of secret detention 

 Prohibition to use arguments of state secrecy or public security as excuse for not 

informing cases of enforced disappearances 

 Guarantee a non-derogable judicial recourse to determine the whereabouts and fate of 

a person 
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(1) Article 149 of the Constitution: 

149. (1) If an Act of Parliament recites that action has been taken or threatened by any 

substantial body of persons, whether inside or outside the Federation— 

(a) to cause, or to cause a substantial number of citizens to fear, organized violence against 

persons or property; or 

(b) to excite disaffection against the Yang di-Pertuan Agong or any Government in the 

Federation; or 

(c) to promote feelings of ill-will and hostility between different races or other classes of the 

population likely to cause violence; or 

(d) to procure the alteration, otherwise than by lawful means, of anything by law established; 

or 

(e) which is prejudicial to the maintenance or the functioning of any supply or service to the 

public or any class of the public in the Federation or any part thereof; or 

(f) which is prejudicial to public order in, or the security of, the Federation or any part 

thereof, 

any provision of that law designed to stop or prevent that action is valid 

notwithstanding that it is inconsistent with any of the provisions of Article 5, 9, 10 or 13, 

or would apart from this Article be outside the legislative power of parliament; and Article 79 

shall not apply to a bill for such an Act or any amendment to such a bill. 

(2) A law containing such a recital as is mentioned in Clause (1) shall, if not sooner repealed, 

cease to have effect if resolutions are passed by both houses of parliament annulling such 

law, but without prejudice to anything previously done by virtue thereof or to the power of 

parliament to make a new law under this Article. 

 

 
(2) The statutes that would be affected are: 

1. National Security Council Act 2016 (to repeal or substantially amended) 

 It would give the Prime Minister absolute powers. Declare any area in the country as a 

‘security area’. He has full discretion to decide so. Once an area has been declared as 

a ‘security area’, all civil liberties will be suspended there and allow for special police 

powers to be administrated by the NSC that PM himself appoints. 

 Take decisions without having to be transparent as all NSC’s affairs are done in 

absolute secrecy. 

 Order the security forces to arrest without warrant; stop and search; enter and search 

premises; take possession of any land, building or movable property. 

 The law also does away with formal investigation into deaths incurred during 

operations by the police or military enforcing laws in these security areas. 

 Not to be held legally accountable. No action or lawsuit can be brought against the 

NSC. 
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2. SOSMA (Need a few amendments). 

 

 
3. POTA 2015 (Repealed or substantially amended). 

 

 
 A reincarnation of the draconian Internal Security ACT (ISA) to detain political 

prisoners. 

 A police officer may without a warrant, arrest any person if he has reason to believe 

there are reasons that justify an inquiry be held into the case of the person. 

 Suspects can be first detained a maximum of 59 days (including the initial remand 

period) before being brought to the board, which can then order further detention of 

up to two years. 

 Following this, the detention period can be renewed if the board decides there are 

reasonable grounds. 

 The bill does not allow any judicial review in any court, noting that no court shall 

have jurisdiction over decisions by the board in its discretionary power. 

 

4. Prevention of Crime Act (POCA) (No need to repeal). 
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APPENDIX G 

 

 
RESPONDENT 7: 

Dr. Norjihan Ab Aziz 

Criminal/ Syariah Procedure Lecturer 

AIKOL, IIUM 

 

 

 

 
1. SUHAKAM, NGO, etc suggested that Malaysia should accede to the ICPPED. 

What is your opinion? 

It is a good start for Malaysia to ratify the ICPPED as it could preserve the rights of the 

accused to have a fair justice, fair trial and fair treatment and for the victim as well. 

Since the Criminal Procedure Code of Malaysia has recognised the victims’ voice 

through victim impact statement before the Court pass a sentence to the offender, by 

ratifying the ICPPED, it reflects that the right of victim is protected. 

 
 

2. In your view, is there any possible objections from any government bodies like 

PDRM if the Malaysian government decided to accede to the Convention of the 

Protection of all Persons from enforced disappearance? 

It could be objection especially from the PDRM. 

 

 
3. If yes, what are the possible ground for objections? 

Article 12, The State Party would interfere with the investigation process conducted by 

the PDRM by having access to any documents or evidence where some of them deem 

to be private and confidential. 

 
Article 16, The accused may stay at other states parties for protection. This may cause 

challenges to the police officer to conduct investigation if the suspect runs away to any 

country who are the States Parties, and simply claim that they need protection from the 

enforced disappearance eventhough in fact they had committed crime in Malaysia, and 

not subject to enforced disappearance. 
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Article 17 as it is contrary to SOSMA. 

 
 

4. There are many laws that are directly and indirectly related to enforced 

disappearance including Penal Code that provides punishment for murder and 

kidnapping. Do you think it is necessary to have a separate new law for enforced 

disappearance? 

It is sufficient to amend the Penal Code to improvise the law to suit with this issue. 

 

 
5. In your view, what are the benefits of acceding to the ICPPED? 

To protect the rights of individual inclusive the relative or family members of the 

person, and the victim. 

A person can get protection from other State Party. 

The State Party can extradite the person to another State if it is proven that there is no 

enforced disappearance issue. 

 
 

6. In your view, what the possible problems with acceding to the ICPPED? 

It would be difficult for the PDRM to convince the State Party that the person who 

hides or seeks protection from the State Party is not subject to enforced disappearance. 

 
 

7. Do you think Malaysia should put any reservation if Malaysia decides to accede to 

the ICPPED? If yes, what kind of reservation? 

Yes, if any of the article is contrary to Malaysian law. 

 

 
8. Do you have any suggestions or recommendations for any changes in the legal 

framework to prevent enforced disappearance? 

If amendment to the Penal Code is necessary, it should be inclusion of a new provision 

to criminalise enforce disappearance or abduction by the state or authoritiy. 

 
 

9. What is your opinion about the case of Raymond Koh & Amri Che Mat? 
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Both of them must know their ground of detention if they committed a crime. Their 

relative also must know the whereabout of these persons. They should be treated justly 

and subjected to personal liberty as protected under the Federal Constitution. Thus, 

these two cases need to be investigated, since both of them deserve natural justice. 

 
 

10. What is your view on the establishment of the task force to probe Suhakam 

report that alleged the involvement of Special Branch members in the enforced 

disappearances of Raymond Koh & Amri Che Mat? 

Thorough investigation needs to be done by the task force established by the Suhakam 

to relate the involvement of Special Branch of the PDRM in enforced disappearance of 

these two persons. If evidence is sufficient to prove that the Special Force involved 

with the enforced disappearance, further criminal proceeding need to be done. 
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APPENDIX H 

 

 
 

RESPONDENT 8: 
 

Dr. Ikmal Hisham Md Tah 

 
Senior Law Lecturer, UiTM (International Law Lecturer) 

 

 

 

 
 

1. SUHAKAM, NGO, etc suggested that Malaysia should accede to the ICPPED. 

What is your opinion? 

In my opinion, Malaysia shall ratify ICPPED to fulfill human rights obligations within 

international community. ICPPED would allow proper protection being given to any 

relatives and those who suffered due to any enforced disappearance that occurred in 

many cases around the world. 

 
 

2. In your view, is there any possible objections from any government bodies like 

PDRM if the Malaysian government decided to accede to the Convention of the 

Protection of all person from enforced disappearance? 

Yes, it might be objections from authority especially PDRM. 

 

 
3. If yes, what are the possible ground for objections? 

There are several reasons due to the protection towards their authority as police and 

any external interference from non-governmental organisations which would tarnish 

the image of PDRM. 

 
 

4. There are many laws that are directly and indirectly related to enforced 

disappearance including Penal Code that provides punishment for murder and 

kidnapping. Do you think it is necessary to have a separate new law for enforced 

disappearance? 
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In my opinion, there must be clear and separate laws/legislation related to enforced 

disappearance especially if government become signatory to the ICPPED. 

 
 

5. In your view, what are the benefits of acceding to the ICPPED? 

It would protect the interest of citizens from being abducted by any powerful authority 

and organisations within the states. And the same time it would provide check and 

balance to the authorities in case of any abuse of power happened. 

 
 

6. In your view, what the possible problems with acceding to the ICPPED? 

There are several possible problems including the opposition form authority especially 

PDRM and other enforcement agencies which would jeopardize their authority. There 

must also awareness given to public why ratification need to be made and not 

repeating the same mistake made before on ratification of ICERD. 

 
 

7. Do you think Malaysia should put any reservation if Malaysia decided to accede 

to the ICPPED? If yes, what kind of reservation? 

Yes. The reservations would be made on following articles. 

a) Article 2 ICPPED - the definition of enforced disappearance which might be 

reserve by following to domestic legislation such as Penal Code etc. 

b) Article 13 and 14 ICPPED – any extradition process and mutual legal assistance is 

subject to Attorney General/Public Prosecutor under Article 145 Federal 

Constitution. 

c)  Article 16 ICPPED - Malaysian may made reservation on situation which involve 

expel, return, surrender or extradite enforced disappearance persons from different 

countries subject to extradition treaty signed between Malaysia and other countries. 

d) Article 17 ICPPED – Malaysia may made reservation on “deprivation of liberty” 

ground of the Federal Constitution (Article 5, Article 149, Article 150) and 

domestic legislation (Penal Code, Civil Procedure Code, Police Act 1967). 

e) Article 42 ICPPED – Malaysia is not subjected to arbitration, dispute mechanism 

and International Court of Justice unless mutual agreement by both countries and 

exhausted any domestic legal process. 
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8. Do you have any suggestions or recommendations for any changes in the legal 

framework to prevent enforced disappearance? 

Several suggestions can be made: 

a) Adding new provisions in Penal Code related to enforced disappearance or creating 

new legislations implementing the ICPPED into domestic framework. 

b) Provided with new policy, guideline or any relevant measures to address the 

matters related to enforced disappearance. 

c) Provided training and creating module to public and enforcement officers related to 

enforced disappearance. 

d) Addressed the public through campaign, media related to signing the ICPPED to 

avoid misunderstanding and negative perception on public related to international 

human rights instrument. 

 
 

9. What is your opinion about the case of Raymond Koh & Amri Che Mat? 

The disappearance of Pastor Raymond Koh and Amri Che Mat has given emotional 

distress to their family. Furthermore, it had negative implication towards the police and 

government to conduct proper and truth investigation. The government need to find the 

truth and restoring their international reputation in dealing with this case. 

 
 

10. What is your view on the establishment of the task force to probe SUHAKAM 

report that alleged the involvement of Special Branch members in the enforced 

disappearances of Raymond Koh & Amri Che Mat? 

The establishment of the task force by SUHAKAM is welcome move to addressed 

various issues and questions from family members and public related to their missing. 

Based on the report shows the government and police need to take serious approach in 

dealing with the case. However, until this moment there is still no concert action and 

effort made by police to clean their image on the allegation of Special Branch 

involvement. 
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APPENDIX I 

 

 
RESPONDENT 9: 

Chew CY 

CAGED & SUARAM 

 

Question 1: 

Do you think Malaysia should accede to the International Convention for the Protection of all 

Persons from Enforced Disappearance (ICPPED)? 

 

 
Answer: 

Yes. 

 

 
Question 2: 

Do you think it is necessary to have a separate new law for enforced disappearance? 

 

 
Answer: 

Not necessarily as enforced disappearance essentially implies kidnapping or similar acts 

which is provided for under the Penal Code. However, the key issue of enforced 

disappearance revolves around the notion that the state is involved and culpable as opposed to 

kidnapping by non-state actors. 

 

 
As such, we may not require a law for enforced disappearance, but we may require laws, 

provisions or measures that would ensure an independent investigation is possible. This could 

take the form of an independent commission empowered to conduct criminal investigation 

and prosecution or a constitutional body like the Parliament having specific roles in the event 

of an enforced disappearance. 

 

 
Other laws that could permit a person to temporarily disappear must also be looked into to 

ensure compliance at a more holistic level. As an example, current security laws provide for a 

period of incommunicado which would result in an external perception that the person was 

disappeared by state actors. 

 

 
Question 3: 
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In your view, what are the benefits of acceding to the ICPPED? 

 

 
Answer: 

 

 
Legally, Malaysia would be open to the resources of the treaty body and have a reference 

point for rare or developing issues. As human rights principles are not alien to our federal 

constitution (or in this context, Article 5), this could also be another means for the judiciary 

to interpret the constitution for the better protection of fundamental rights. 

 

 
In addition, ratifying international conventions such as ICPPED which many would consider 

a low hanging fruit due to ease of compliance and Malaysia’s track record in the area, would 

be a boost for Malaysia’s standing. It is peculiar when Malaysia runs for a seat in the human 

rights council professing to welcome and uphold human rights values but continue to ignore 

our obligations in supporting and promoting human rights conventions. It would also give 

Malaysia more credibility when we address human rights violations elsewhere in the world 

(i.e. allegation of enforced disappearance by Israel in Palestine, etc) 

 

 
Question 4: 

In your view, what are the possible challenges/problems with acceding to the ICPPED? 

 

 
Answer: 

The outstanding allegation of enforced disappearance currently under investigation by 

SUHAKAM points to all the potential pitfalls in preventing enforced disappearance if 

enforcement agencies are not engaged in the process. Ratification of ICPPED at the current 

juncture may not bring any tangible benefit to those who have disappeared and may not bring 

any resolution to the victim families if the state was not sincere in addressing the root cause 

and issues. 

 

 
Furthermore, Malaysia has limited track records and judicial interpretation that takes into 

account international conventions that have been ratified and localized into national laws (i.e 

CEDAW & UNCRC). The existence of ICPPED with a national law harmonizing it may still 

be interpreted in a restrictive manner that does not take into account the jurisprudence and 

experience developed by the ICPPED treaty body. 

 

 
Question 5: 

Do you think Malaysia should put any reservation when acceding to the ICPPED? If yes, 

what kind of reservation? 
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Answer: 

There should not be any reservations. 

 

 
Question 6: 

Do you have any suggestions for any changes in the legal framework to prevent enforced 

disappearance? 

 

 
Answer: 

As mentioned in question 2, the first step would be to develop a legal framework to ensure an 

accountable and independent investigation and prosecution is possible. If that aspect is 

present, the ability to bring individuals involved in enforced disappearance to justice may 

serve as a deterrent to other state agents. Furthermore, imprisonment of offenders could also 

break the network and infrastructure of those involved in enforced disappearance, preventing 

further cases. 

 

 
Another aspect to look into would be Parliament or judiciary ability to scrutinize such 

incidences as any enforced disappearance would likely have ties to enforcement agencies 

within the executive. Softer controls could take the form of inquiry by Parliament select 

committee or a royal commission of inquiry chaired by  representative of Parliament or 

judiciary; or alternately, a stronger control via task force with legal power to investigate and 

prosecute. However, such a task force would require substantial legal amendments and would 

not be feasible in the short term. 
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Appendix 1: 

Statement by the honourable Dato’ Saifuddin Abdullah, former Minister of Foreign Affairs 

of Malaysia at the high-level segment of the 40th regular session of the United Nations 

Human Rights Council (GENEVA, 26 February 2019) 

 

 
Speech: 

 

 

Thank you Madam Vice-President. 

Madam High Commissioner for Human Rights 

 

 
Allow me to congratulate His Excellency Ambassador Coly Seck on his election as 

President of the Human Rights Council. My congratulations also go to the Members of the 

Bureau. I wish you and your Bureau the best in spearheading this Council throughout this 

year 2019. And I assure you of Malaysia’s readiness to work with you in fulfilling the 

Council’s mandate. 

 

 
Malaysia’s Commitment to Human Rights Cause 

 

 

Malaysia got his independence in 1957. In May last year, we got our second independence, 

when for the first time, after 61 years, we have a new Government, we have a new 

administration in Kuala Lumpur. Since then, major administrative, institutional and 

legislative reforms are currently being undertaken by the new Malaysian Malaysian 

Government. 

 

 
There is now greater focus on advancing and mainstreaming human rights; promoting 

democratic principles, rule of law and justice; as well as instilling integrity and good 

governance together with the principles of responsibility and accountability, as well as 

sustainability. 

 

 
Much greater space is now being accorded for more robust human rights discussion 

including discussing items that were once considered taboo, like freedom of religion or 

belief and the LGBT issues. Next week, when our Parliament sits beginning of Monday, 

we will be repealing and amending several of the draconian laws that have been oppressing 

Malaysians including in human rights realm. New policies are being developed in order to 
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promote all aspects of human rights. From freedom of opinion and expression; to the rights 

of the child; to empowerment and advancement of women; the rights of persons with 

disabilities and of the indigenous peoples; the rights to food, safe drinking water, 

education, health and housing, to mention but a few. The universal suffrage is going to be 

lowered from 21 years to 18 years old. We have also declared a moratorium on death 

penalty. 

 

 
Stronger checks and balances in the governance systems are being carried out. 

Transparency and accountability are now central to the new arrangement. The new 

Malaysia also embraces multi-stakeholder partnerships in the field of human rights. The 

Government has strengthened engagements and collaborations with the National Human 

Rights Institution (SUHAKAM) and many of Malaysia’s vibrant civil society 

organizations. 

 

 
The new Government is more comfortable talking about further democratization, freedom, 

human rights and the rule of law. We have ratified three of the nine international human 

rights conventions. We are committed to ratifying the other six. There will be challenges, 

but we will remain steadfast and we will soldier on and we are looking at some of the low 

hanging fruits as to ratifying for example the UN CAT and the one on forced 

disappearance. We have been welcoming the visits of Special Rapporteurs on Human 

Rights and may I announce we welcome all Rapporteurs of Human Rights to Malaysia 

anytime you wish to come. 

 

 
We have made some progress, real progress. Perhaps not as much as we want to do it but 

there is real progress. On Monday next week, I will be announcing another step forward. I 

am sorry I cannot announce it today for some reasons which is political back home but I 

promise there will be another major announcement on human rights progress in Malaysia 

on Monday. 

 

 

 

Ladies and Gentlemen, 

 

 
We have also been steadfast in speaking up on the plight of people who have been 

oppressed around the globe. Among others, the Rohingyas in Myanmar. Together with my 

colleagues, the Foreign Ministers of ASEAN, we are committed to at least three items 

when it comes to the plights of the Rohingyas. Number one, we are committed to bringing 

the perpetrator to justice. And for Malaysia this would include among others, the issue of 

giving them citizenship as their right. Number two, we want to ensure that reparation 

occurs as quickly as possible. But reparation must be voluntary, must be safe and must be 

dignified. And number three, we are contributing to humanitarian assistance both outside 
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Malaysia, for example, in Cox’s Bazaar, Bangladesh and also helping out the more than 

100, 000 Rohingya who are now residing in Malaysia. 

 

 
On the issue of Palestine, for more than half a century now, the Palestinians have been 

deprived of their rights and their fundamental freedoms. They continue to suffer the gross 

human rights violations and injustices under the prolonged Israeli occupation and blockade 

in blatant disregard of international human rights and humanitarian laws. 

 

 
To live up to its mandate and to maintain its credibility, the Human Rights Council should 

not allow itself to be distracted from addressing the plight of the Palestinians as a result of 

Israel’s obstinacy. Malaysia will always stand in solidarity with and support for the 

independent state of Palestine. 

 

 
Madam Vice-President, 

 

 
I wish to reaffirm that the new Malaysia will do more and we will expedite and we would 

put a sense of urgency in doing more in the aspects of human rights. To this end, I would 

like to mention here that Malaysia would want to offer ourselves for a seat at the Human 

Rights Council at an upcoming term to be determined. Human Rights play an increasingly 

crucial role in our foreign policy and it is in this context that Malaysia is ready to shoulder 

its responsibilities in fulfilling the Council’s mandate. 

 

 
Let me conclude by stating again that Malaysia is fully committed to the cause of human 

rights both at home and globally, and our firm support for the work of the Human Rights 

Council. 

 

 
I thank you, Terima Kasih. 
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Appendix 2: 

Statement from CAGED 

 

 
Source: Suruhanjaya Integriti Agensi Penguatkuasaan, ‘IPCMC MUST BE A BLACK 

MARIA, NOT A KANCIL — RAMA RAMANATHAN’ via 

http://www.eaic.gov.my/media/berita/ipcmc-must-be-black-maria-not-kancil-—-rama- 

ramanathan 

 

 
IPCMC MUST BE A BLACK MARIA, NOT A KANCIL — RAMA RAMANATHAN 

 

 
9 Ogos 2019 

 

 
AUGUST 9 — In a statement on Wednesday, titled “Actually, we commented on 100 per 

cent of the IPCMC Bill,” Citizens Against Enforced Disappearances, CAGED, mentioned 

Green Papers. Here I will respond to several requests I have received to expand on Green 

Papers. 

 

 
First, a little background. 

 

 
The Governance, Integrity and Anti-Corruption Centre drafted the IPCMC Bill. The 

statement by CAGED reminded GIACC and the minister-in-charge, Liew Vui Keong, that 

the Pakatan Harapan Election Manifesto promised to introduce Green Papers as a tool to 

engage all stakeholders early in the policy making process. 

 

 
I commend Minister Liew for seeking views from many segments of society about the 

Independent Police Complaints of Misconduct (IPCMC) Bill which he tabled in Parliament 

July 18. 

 

 
In recent history, Liew is the first minister to take such a step. He faces an uphill struggle. 

Interested parties must reciprocate by working with him to achieve a Bill which will satisfy 

high expectations. 

http://www.eaic.gov.my/media/berita/ipcmc-must-be-black-maria-not-kancil-
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Now, about the Bill itself. 

 

 
The IPCMC Bill, like every other piece of legislation, is designed to meet certain goals. 

We can think of it like choosing a car. First, you decide what you want to do with the car. 

Then, you choose a car from the many which are available. Then, you modify the car, if 

necessary. 

 

 
What do we want the IPCMC to do? 

 

 
Suaram, Suara Rakyat Malaysia, has advocated for an IPCMC for about 20 years. Suaram 

expects the IPCMC to address police misconduct and crimes such as those included in its 

annual reports which detail human rights violations in Malaysia. 

 

 
CAGED expects the IPCMC to act against police officers who abduct and disappear people 

(“enforced disappearances”) — a serious crime, punishable by death. Suhakam, Malaysia’s 

Human Rights Commission, shares this expectation. 

 

 
Note: Clause 25(1)(b) of the present Bill says if the complaint involves a criminal offence, 

the IPCMC must refer it to the police. 

 

 
The experience of Suaram, CAGED and Suhakam is that the police cannot investigate 

themselves. For example, during the public inquiry into the disappearances of social 

activist Amri Che Mat and Pastor Raymond Koh, it was clear to everyone that the 

investigating officers never took seriously the possibility that the police themselves 

abducted the two men. 

 

 
Therefore, we expect the IPCMC to effectively take over the investigations of certain cases 

— as is practised in other nations, as was recommended by the Police Commission in 2005 

and as was enacted in the Anti-Corruption Commission (MACC) Act, 2009 and in the 

Enforcement Agency Integrity Commission (EAIC) Act, 2009. 

 

 
What do the above comments have to do with a Green Paper? 

 

 
Those comments are relevant because the goals of the IPCMC must be expressed in 

relation to actual cases of police misconduct which have not been resolved satisfactorily. 

Also, the question of why existing institutions failed to address these issues must be 
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considered. 

 

 
Take for example the case of Aminulrasyid Amzah, the 14-year-old boy who was shot to 

death by police in April 2010, in Subang Jaya. One police officer was initially convicted of 

culpable homicide. But his conviction was overturned because the autopsy report showed 

20 bullets had been fired down into the boy – by policemen who were standing above him. 

 

 
We are not aware of any actions taken against any policemen in that case. 

 

 
The family only got some semblance of justice in 2018, from the Federal Court, following 

a civil trial. The court upheld the finding of the High Court and the Court of Appeal, 

reported by the media as follows: The police were not justified in the shootings, which had 

breached the IGP's standing orders (that firearms can be discharged only where lives of 

police personnel or the public is threatened). 

 

 
Note: Clause 22(2) of the present Bill puts breaches of standing orders out of the scope of 

the IPCMC. Clause 14(3) of the 2005 Draft Bill included former officers within its scope. 

The present Bill does not. 

 

 
A Green Paper will lay out issues (cases) concerning police actions which need to be 

addressed in cases such as those involving Aminulrasyid, Amri Che Mat and Raymond 

Koh. 

 

 
The Green Paper will discuss why the EAIC failed to address the issues in those cases: The 

reasons may be inadequate legal powers, lack of focus, inadequate funding, poor 

leadership, etc. It will provide historical data, such as growth in numbers of staff, budgets, 

results and so on. 

 

 
The Green Paper will make available to the public the data available to the government. 

That set of data will be the basis for engaging all stakeholders in policymaking. That set of 

data will ensure the right questions are asked and the right solutions are adopted. 

 

 
The Green Paper will present a range of alternative solutions and be the basis for an 

invitation to the public to comment on them. 

 

 
I’ll end with two analogies. 
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A Green Paper makes everyone clear about which mountain is to be climbed, and which 

track up is to be chosen. Without a Green Paper — a common set of data and questions — 

we may end up discussing a path chosen by another to climb the wrong mountain. 

 

 
A Green paper will ensure that we don’t get a Kancil when what we need is a Black Maria. 

 

 
* Rama Ramanathan is spokesperson for Citizens Against Enforced Disappearances, 

CAGED. 

 

 
** This is the personal opinion of the writer or publication and does not necessarily 

represent the views of Malay Mail. 
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APPENDIX J 

 

 

RESPONDEN 10: 
 

En. F 

 
Aktivis Politik dan Masyarakat 

 
Tarikh/ Masa: 24 Jun 2020/ 11.40-1.15 tengah hari 

Tempat: Gombak, Selangor 

 
 

Responden tidak bersetuju untuk namanya disebut dalam hasil kajian. Beliau hanya 

mahu dikenali sebagai aktivis politik dan masyarakat. 

 

SOALAN JAWAPAN 

Ada yang 

mengatakan 

perbuatan 

menghilangkan 

seseorang adalah 

satu bentuk 

kezaliman. 

Apakah 

pandangan Islam 

terhadap perkara 

ini? 

Perbuatan menghilangkan seseorang memang pada dasarnya adalah 

sesuatu yang zalim kerana tidak memberikan hak. Dalam Islam, hak 

adalah sesuatu yang harus diberikan. 

 
Hadis Nabi SAW: 

“Pada Tuhan kamu ada hak, pada keluarga kamu  ada hak, pada 

tubuh badan kamu ada hak. Maka berikan semua yang berhak tu hak 

mereka.” 

 
Ada juga banyak ayat-ayat Quran yang menyuruh kepada keadilan 

dalam Islam. Allah menyuruh supaya berlaku adil. 

 
Maksud “adil” adalah meletakkan sesuatu benda pada haknya. Jika 

seseorang mempunyai hak, maka dia berhak mendapatnya. 

Dalam keadaan 

apakah 

penghilangan 

orang secara 

Dalam perkara menyebabkan penghilangan paksaan ini, pertamanya, 

Islam tidak membenarkan langsung perkara tersebut terjadi kerana 

tidak ada sebarang paparan dalam sejarah Rasulullah SAW membuat 

tindakan begitu. 
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paksaan ini boleh 

dilakukan? 

 
i) Tetapi tindakan dalam bentuk lain ada terjadi pada zaman 

Rasulullah SAW. Contoh: untuk melakukan soal siasat. 

 
Ada satu kisah Rasulullah SAW nak serang kota Mekah. Tiada siapa 

tahu mengenai rancangan itu. Tiba-tiba ada seorang sahabat tahu, lalu 

dia upah seorang perempuan untuk menghantar maklumat serangan itu 

ke Mekah kerana dia bimbang serangan itu akan membunuh ramai 

orang termasuk keluarganya. Nabi SAW dikhabarkan oleh Allah 

tentang pengkhianatan itu. Nabi SAW hantar Saidina Ali untuk 

menyekat perempuan tersbut. Tiada tindakan dikenakan terhadap 

lelaki yang mengupah tadi kerana dia adalah ahli Badr, yang diberi 

pengampunan oleh Allah kerana menjaga Islam ketika Islam 

bermasalah. Perempuan tersebut berjaya ditahan sebelum sampai di 

Mekah. Saidina Ali bertanya, “Adakah kamu ada bawa benda-benda 

yang melibatkan laporan dari Madinah ke Mekah?”. Perempuan 

tersebut tidak mengaku. Saidina Ali memaksa perempuan itu dengan 

mengugut agar dia menceritakan hal sebenar, tapi tidak melibatkan 

sebarang kecederaan. Perempuan tersebut akhirnya mengaku dan 

siasatan menjumpai sesuatu pesanan dalam sanggul perempuan itu. 

 
Dari kes ini, Islam membenarkan tekanan diberikan kepada orang 

yang benar-benar disyaki. Ini dinamakan “sohibut tohmah”. Kalau 

seseorang itu adalah “sohibut tohmah”, iaitu orang yang berkaitan 

dengan tohmahan, maka dia boleh ditangkap. 

 
Dalam kes Saidina Ali, beliau cuma mengugut, tapi tidak melakukan 

apa-pun yang mudarat terhadap perempuan tersebut. 

 
Syarat: 

a) Beliau berada dalam situasi tohmahan 

b) Sedang berbuat sesuatu yang tohmah 
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 Contoh: pelacur yang berada di pusat pelacuran yang sedang 

melacurkan diri. 

 
Islam membenarkan soal siasat, ancaman, pemeriksaan tubuh, ugutan, 

kekerasan yang tidak membawa kepada masalah, tapi ianya mesti 

dilakukan pada sohibut tohmah yang memenuhi 2 syarat di atas. 

 
ii) Keduanya, kalaupun boleh, ia adalah hak pemerintah dan 

berdasarkan siyasah syariah. Siyasah syariah adalah hak 

pemerintah sekiranya beliau merasakan adanya asas untuk 

bertindak. 5 perkara dalam Islam yang pada asalnya tak boleh, 

tapi kemudiannya dibolehkan. Ada kaedah yang kita boleh 

bertindak sekiranya perkara tadi melibatkan keperluan yang 

lebih besar. Ada kaedah yang menyebut “imam dalam 

menyelesaikan keperluan masyarakat harus lihat kepada 

keperluan yang mendesak”. 

 
5 keperluan tersebut adalah: agama, nyawa, maruah, keturunan, 

harta benda. 

 
Dalam perkara yang libatkan harta benda, bukan sekadar harta 

kita. Negara juga adalah harta kita, harta yang besar. 

Sekiranya satu 

penahanan dibuat 

terhadap suspek, 

berapakah lama 

masa yang 

dibenarkan untuk 

menahan suspek 

tersebut? Adakah 

dibolehkan 

penahanan 

Tempoh penahanan adalah bergantung kepada keputusan hakim 

kerana hakim mempunyai kuasa untuk memutuskan. 

 
Ataupun bergantung kepada arahan mereka yang mempunyai sumber 

kuasa untuk membenarkan penahanan tersebut seperti Ketua Polis, 

Hakim, Raja, dan lain-lain asalkan mereka mempunyai punca kuasa. 

 
Ketua Polis Negara tidak boleh mengarahkan agar seseorang 

“dihilangkan” kerana beliau tidak mempunyai kuasa tersebut. Kena 

jelas, siapa yang ada punca kuasa untuk mengarahkan seseorang 
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selama-lamanya 

atau sehingga satu 

tempoh yang 

tidak 

dikenalpasti? 

dihilangkan. 

 
 

Punca kuasa adalah pada orang yang memang ada kekuasaannya. 

Setahu saya, tiada suatu klausa dalam negara kita yang bagi kuasa 

tersebut kepada sesiapa. Kalau tiada, memang tiada hak. 

 
Contoh, tiada dalam mana-mana akta yang bagi hak tersebut kepada 

mahkamah. 

Bolehkan 

seseorang  hakim 

atau sesiapa 

mengeluarkan 

arahan   agar 

suspek ditahan 

sehingga keadaan 

menjadi 

“tenang”? 

Kena tengok siapa yang tentukan arahan tersebut. Apapun bentuk 

arahan, jangan sampai menzalimi sesiapa. 

Dalam Islam, lebih baik tidak menghukum orang dari tersilap 

menghukum. Mudah-mudahan dengan tidak menghukum, orang 

tersebut akan bertaubat. 

Kalau beginilah konsep Islam, memang mustahil Islam nak bagi 

tangkap orang dan hilangkan terus. 

Apa pendapat 

Tuan mengenai 

kes kehilangan 

paksa di 

Malaysia: Amri 

Che Mat dan 

Raymond Koh? 

Contoh kes Amri Che Mat dan Raymond Koh, mungkin 

membahayakan negara. Tapi walaubagaimanapun mereka tetap ada 

hak sebab mereka masih adalah rakyat. Hak rakyat adalah untuk 

dibicarakan. Maka hak untuk dibicara, walau apapun sebabnya 

memang patut dibicarakan. 

Tambahan pula, tiada klausa yang benarkan penghilangan orang bagi 

sebuah pentadbiran yang betul-betul commit [sic] dengan Islam. 

Di banyak negara 

dengan majoriti 

Muslim termasuk 

Iraq, Syria dan 

Libya,     terdapat 

banyak     laporan 

Bagi pandangan saya, negara-negara berikut bukanlah negara Islam 

yang sebenar. Mereka adalah negara umat Islam, bukan negara Islam. 

Ada pemerintahan negara yang lebih bersifat diktator dan tidak 

berteraskan Islam yang sebenar. 

 
Setakat ini, tiada satu negara pun yang boleh dikatakan sebagai sebuah 
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mengenai 

penghilangan 

secara paksa yang 

melibatkan 

penculikan  dan 

pembunuhan  di 

luar mahkamah 

terhadap orang 

awam yang tidak 

bersalah oleh ejen 

kerajaan   dan 

tentera. Apa yang 

boleh  dilakukan 

untuk 

mengelakkan ini? 

negara Islam yang baik. Mungkin kita boleh katakan Turki sebagai 

sebuah negara Islam yang baik, Kelantan sebagai sebuah negeri Islam, 

Brunei sebagai negara yang mempunyai kuasa perundangan Islam dan 

Acheh bagi kuasa yang mempunyai autonomi Islam. 

 
Negara-negara seperti Libya bukan Islam sepenuhnya. Ia adalah 

negara sosialis. Mesir adalah negara sosialis + kapitalis. Arab Saudi 

hanya mengamalkan Islam sepenuhnya di wilayah Mekah dan 

Madinah, wilayah lain ada undang-undang madaninya sendiri. 

 
Tapi perundangan mereka lain dari Malaysia. Mereka bergantung 

kepada hakim. Hakim mempunyai kuasa besar untuk menghukum, 

mereka mengunakan sistem Feqah, beliau menghukum berdasarkan 

Quran dan Hadis, serta perbahasan ulamak. 

 
Malaysia adalah berdasarkan Quran, Hadis, perbahasan ulamak dan 

perundangan yang dikanunkan. Malaysia adalah lebih maju, Hakim 

membuat keputusan berdasarkan undang-undang yang dikanunkan 

sejak zaman pemerintahan Melaka, sebelum tu Terengganu, secara 

bertulis. Undang-undang kita lebih terjaga jika betul pengasingan 

kuasanya dibuat kerana kuasa perundangan, legislatif, penguatkuasa 

adalah berlainan. Kita telah mempunyai asas yang kukuh. 

Apakah terdapat 

sebarang 

pengecualian 

diberikan  oleh 

agama Islam yang 

membolehkan 

pemerintah 

melaksanakan 

penghilangan 

secara paksa 

Ada beberapa keadaan dan sebab yang membolehkan seseorang 

suspek dihilangkan. Contohnya semasa pemerintahan Saddam Hussin. 

Beribu-ribu pemberontak telah dibunuh. Mereka ditangkap dan 

menjalani proses penghakiman. Perbuatan menghukum pemberontak 

tersebut adalah tidak salah kerana dalam Islam memang hukuman 

“bunuh” ditetapkan bagi mereka yang didapati bersalah kerana 

melakukan pemberontakan terhadap pemerintah. 
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dalam kes-kes 

tertentu? 

 

Apakah hak-hak 

seseorang tahanan 

yang diiktiraf 

oleh Islam? 

Antara hak mereka adalah hak sebagai manusia: 

i) Hak untuk dibicarakan. 

ii) Hak untuk tidak dilayan sebagai tahanan kerana mereka masih 

belum disabitkan bersalah. 

iii) Mereka dianggap tidak bersalah sehingga dibuktikan bersalah. 

iv) Mereka adalah orang yang “bebas”, tetapi memandangkan 

mereka adalah “ashabut tohmah”, tidak boleh dibebaskan 

seperti biasa, boleh diletakkan dalam pantauan atau tahanan. 

Pada pandangan 

Tuan, adakah 

negara Malaysia 

harus menyertai 

ICPPED? 

Pada pandangan saya, Malaysia tidak perlu meratifikasi ICPPED 

kerana Malaysia sudah mempunyai peruntukan undang-undang yang 

mencukupi bagi mengendali kes yang berkaitan. 

Kecualilah jika sesebuah negara itu tidak mepunyai kekuatan undang- 

undang sendiri atau negara yang huru-hara, memang wajar ratifikasi 

ICPPED. Kita memang ada kekuatan undang-undang kita sendiri. 

 
Contohnya, undang-undang berkaitan hak-hak pesalah yang telah 

disebutkan. 

 
Apa yang perlu dilakukan adalah penguatkuasaan dan pematuhan 

kepada undang-undang perlembagaan dan undang-undang yang sedia 

ada. Mereka yang terlibat harus melaksanakannya dengan betul. 

Manusia yang mengenadalikannya harus berubah. 

 
Kerajaan yang ada sekarang juga nampaknya satu kerajaan yang lebih 

telus berbanding yang sebelum ini. Kerajaan yang ada lebih baik. 

 
Urusan ini melibatkan kuasa luar. Jika kita ratify, kita tersangkut 

dengan dia. Tak banyak sikit, mereka akan cari sebab untuk terlibat 

dengan undang-undang kita. 
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Tak ada beban, jangan batu digalas. 

 
 

Asas undang-undang kita dah bagus. Cuma mungkin perlu diperbaiki 

sikit-sikit. 

Pada pandangan 

Tuan,   adakah 

mungkin terdapat 

bantahan   dari 

pihak    agama 

sekiranya 

kerajaan Malaysia 

memutuskan 

untuk  menyertai 

ICPPED? 

Sekiranya ya, 

apakah alasan 

penolakan? 

Mungkin ada bantahan. 

 
 

Asas bantahan tersebut adalah mungkin perbuatan meratifikasi 

ICPPED akan menjerat Malaysia kepada suatu keadaaan yang tidak 

diingini. 

 
Seperti yang berlaku di New Zealand, kes pembunuhan beramai-ramai 

Christchurch. Satu dunia tidak puas hati dengan keputusan Mahkamah 

New Zealand kerana hanya menghukum pembunuhnya, warganegara 

Australia dengan hukuman penjara sedangkan lebih kurang (50) orang 

ditembak mati dalam insiden tersebut. Ini terjadi kerana New Zealand 

terikat dengan ICCPR. Tiada hukuman mati boleh dikenakan terhadap 

pesalah jika disabitkan dengan sesuatu kesalahan. 

 
Jika perkara ini berlaku di Malaysia dan Malaysia meratifikasi ICCPR, 

tiada hukuman bunuh boleh dikenakan. 

 
ICPPED mungkin menjadi satu bentuk penjajahan baru. 

Apakah kata-kata 

terakhir Tuan 

sebelum kita 

mengakhiri 

temuramah ini 

SUHAKAM perlu jalankan peranannya, ia adalah satu badan yang 

mempunyai kuasa “HISBAH” yang besar, satu pihak yang mengatasi 

raja dan presiden. Yang mana ia boleh mengkaji semua orang dan 

boleh masuk semua pihak. Contohnya “hisbah” yang dibuat di 

Terengganu. Macam check and balance, satu kuasa yang akan tengok 

semua dan masuk semua pihak. SUHAKAM juga dikenali semua dan 

diiktiraf. 
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APPENDIX K 

 

 
Respondents: 25 Law Students from a Local University 

 

 
Invitations were made through several whatsapp groups and facebook account to tens of 

thousands to respond to the question whether Malaysia should accede to the ICPPED. Only 

25 responded, and they were all law students from a local university. The poor response 

shows the lack of interest or understanding on the subject matter among members of the 

public. 

 

 
Below are some of the supporting statements from interviewees from among law 

students from a local university. 

 The names have been changed to protect identity 

 
1. Mohd 

From my view, Malaysia should ratify the International Convention for the protection of all 

persons from enforced disappearance (ICPPED) for various reasons. First, to strengthen the 

law; this convention is the best way to improve the law on enforced disappearance. 

We have many law regarding enforced disappearance such as SOSMA and ISA but the law 

can be misused to capture political figures; those who are against the government and might 

be used to capture innocent people. 

 

 
With the ratification of this convention, it will remove any discrimination and prevent 

innocent people from any disappearance without justification. However, Malaysia must add a 

reservation for cases with legal justification; with proof and valid reason which satisfy the 

article in the convention. 

 

 
Second, on the matter of disappearance between state. State which ratified this convention 

will have the obligation to not make any enforced disappearance for a person from different 

state. As an example, in North Korea, the government always detain foreigners whom they 

alleged to have broken their law and tortured blindly. 

 

 
This convention can protect our citizen from any abuse from other country which can affect 

the relationship of both countries, plus give protection to our people. 

 

 
2. Noraizam 
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Yes, we should always try to improve Malaysia’s reputation by supporting human rights 

treaties and organizations. This is in line with the Shariah objectives. It can be made 

consistent with the Federal Constitution & Shariah. A good example is CEDAW. This is a 

vital step to prevent outbreak and war. 

 

 
3. Syabil 

ICPPED should be ratified. Why? It is Malaysia’s obligation to observe and participate in this 

international obligation to prevent forced disappearance by respecting its participation in the 

United Nations. This will ensure the safety as well as the fair legal protection of all person via 

law. If ICPPED is not ratified, those abducted would not be given their proper rights upon 

being held captive. This is a method in enforcing human rights. It is important to ensure that 

legal enforcement should be done in a transparent manner, instead of using draconian of 

orthodox methods, i.e. Enforced Disappearance. It is also important to ensure that such a 

practice would not be purposely or wrongly used for political agenda by politicians or people 

of authority. There are various other methods to enforce or strengthen national security. We 

should not resort to a method which deprived a person’s rights as a human being just because 

he is a suspect/criminal. Public interest shall be protected. However, there are concerns that it 

might open floodgates of cases. 

 

 
4. Nurul 

This is my humble opinion as a student who understand a little thing or two on international 

treaties. I think we should ratify this convention. I’ll be discussing the reasons for accepting 

in three main points. 

First, human rights i.e. freedom to live is something that shall be enjoyed by every living 

individual. Disappearing someone without any warrant of law definitely breached the initial 

right of living. Unless he commits a crime, we shall use the law for his process of 

punishment. 

Second, in Malaysia, some entity or parties seems to enjoy immunity from the law. For 

example, the diplomats. They were grant a full exception from the law by virtue of 

international law. I would like to know what is their position in this convention. Are they 

included by the term ‘all person’ under this convention? 

Hence, if they are the one who commit the kidnapping of others, would the international law 

still protect them? Even so the answer is no, they are not included. Ratifying the ICPPED still 

can be go on because we can make a special reservation on the diplomat issue. 

Finally, this will give a better life for all Malaysian. Why? Because by agreeing to this 

ICPPED, we have automatically eliminated one of the biggest crime actions in the country; 

enforced disappearance. 

 

 
5. Einy 
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From my view, Malaysia should ratify the convention. This is because currently we do not 

have any law or regulations that relate to this matter. We do not have any provision to address 

this situation (enforced disappearance) that might involve government or any government 

agencies. 

This leads to frustration because there was no  official data on the number of enforced 

disappearances in the country. Therefore, I believed that if Malaysia ratify this convention, it 

can ensure better legal protection for all including the victims. 

It also to reflect that in our country, enforced disappearance is not acceptable. 

 

 
6. Nur 

Yes, Malaysia should ratify the International convention for the protection of all persons from 

enforced disappearance (ICPPED). It is important for the government to protect human rights 

of all persons, in line with Article 5 of Federal Constitution. 

However, there are some reservation that need to be observed by the government such as 

during the time of emergency, in order to protect the security of the country. 

 

 
7. Manal 

Yes, Malaysia should ratify on few reasons. Firstly, on national security issue, in Malaysia. It 

is known that Malaysia is a small country, although on the surface and appearance, Malaysia 

seems to be peace nation. However, we never know what will happen in the future. It is 

almost sure that government will not be able to protect the citizens during emergency state, 

and this convention will protect the people. 

Secondly, on the protection of human rights. Malaysia has long been a supporter of human 

rights and has ratify various conventions with regards to the human rights. Non-ratification 

will show that the government can tolerate the abuse of human rights and depict that 

government has the intention and plan to abuse human rights. Therefore, ratification will 

show Malaysia’s seriousness in protecting human rights. 

I think we should would agree with no reservation as the abuse of human rights should not be 

justified in any situations including emergency state. 

 

 
8. Syaza 

In my opinion, Malaysia should ratify the convention because if something happens to our 

country in the future, for example war, the situation can be monitored and enforced by the 

international committee. However, I am of the view that this convention should be ratified 

only if it is still subjected to our Federal Constitution. 

Such reservation is important so YDPA (the king) still can make any emergency law when 

necessary. 
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Not only that, the reservation is important too so that emergency laws like SOSMA still can 

be enforced. 

In short, I am of the view that the government should only ratify this convention if such 

reservation is allowed. 

 

 
9. Amal 

Yes, ICPPED should be enforced in order to protect Malaysian. Reservations required are 

ICPPED must not contradict the Federal Constitution and Shariah law. However, if the 

reservations are objected, I would prefer that Malaysia should not ratify this convention 

because once we signed ICPPED, we are bound to follow even though the reservations are 

being objected. 

Plus, Malaysia’s records till now are good so there’s possibility that such crime will never 

happen. It gives benefit to individual but it gives negative effect to our country as we may not 

be able to maintain our Malaysian laws. 

10. Maria 

In my opinion, if Malaysia choose to ratify the international convention for the protection of 

all persons from enforced disappearance (ICPPED), it could be difficult for the government 

as all treaties are binding when a country ratified it. This is due to the fact that, it would tend 

to make us agree with things that could be contrary to the Malaysian law as well as Federal 

Constitution of Malaysia. 

However, if Malaysia is eager to ratify it, Malaysia government should include provision that 

all the requirements need to be in line with Malaysian law. This means, that Malaysia should 

ratified it, but it must be subjected to Federal Constitution and also Islamic law. 

Therefore, I really think that there are pro and cons if Malaysian government ratified it. 

However, it would be good if Malaysian government consider all relevant factors to the 

citizens, and it must be subjected to Federal Constitution as it is a supreme law of Malaysia as 

well as the Islamic law in Malaysia. 

 

 
11. Safiah 

In my opinion, if Malaysia intend to ratify the International convention for the protection of 

all persons from enforced disappearance (ICPPED), Malaysia may do so but subject to our 

Federal Constitution and it must not contradict Shariah values. Meaning to says, Malaysia 

needs to do this reservation to ensure that Malaysian Government didn’t lost all their right in 

governing the country. 

It’s not a bad idea to ratify this convention, because this might help the relevant authorities in 

Malaysia in curbing such crimes in Malaysia. I really think that there are pro and cons if 

Malaysian government choose to ratify it. The government also must consider relevant 

factors in order to protect the public right. 
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12. Roslan 

Malaysia should ratify the International Convention for the protection of all persons from 

Enforced Disappearance. As a matter of fact, the law provides for its citizens to be protected 

and be tried fairly should any claim or allegation is brought against them. However, it is 

questionable as to the extent will this law be observed. 

There is a possibility that the government or relevant authority will abuse its power by 

keeping an individual in captive without a fair trial. They may also go as far as kidnapping 

and killing. Hence Malaysian should consider to ratify ICPPED to cater for this concern. 

Imagine if a person does not have right to protection from enforced disappearance, there shall 

be a disturbing tension arises from it. Remember what happened during the enforcement on 

International Security Act years ago? The law allows for detention without trial or criminal 

charges under limited defined circumstances. ICPPED on the other hand will strengthen the 

protections under the Federal Constitution. 

In Indonesia, a famous poet by the name of Widji Thukul has disappeared and was not known 

of the whereabouts since 1998. He often criticizes the Indonesian government and for that 

reason, it is believed that he was forced to disappear by the then government. Is Malaysian 

government able to do the same? Yes. Of course, there must be reservation included. 

 

 
13. Nazri 

Yes, I am of the opinion that Malaysia should ratify the International convention for the 

protection of all persons from enforced disappearance (ICPPED). One of the main reasons for 

this is that, this convention would strengthen the position of human rights particularly on the 

protection of one’s personal liberty which is also included under the Federal Constitution. 

Moreover, this convention would ensure the rights (interest) Malaysia would get. For 

instance, in case this enforced person report, Malaysia could seek under this convention. 
 

 

14. Hazila 

Yes. 

It’s good for a small country like Malaysia to apply it as we are developing and this issue 

might be useful in the future. 

However, this matter should be finalized before the government sign this treaty as it might be 

unfair for developing countries like Malaysia as: 

We don’t have strong military unit. 

We are not stable economically 

Our voice does not bring any extraordinary effect like the country with veto power. 
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Like the case of Jho Lo, even with the help of other country, we cannot find them so what’s 

the different if we implement this treaty? 

Politicians, royals, country with Veto power or likely people with tons of money will 

jeopardize this convention because we have sign into hundreds of treaties with UN. 

Chaos still happen 

Poverty increased 

Terrorism getting wild e.g. Islamophobia 

 

 
15. Azlina 

In my personal view, Malaysia should ratify the International Convention because the 

Convention uphold the principle of justice in law. I don’t think that if the criminal or terrorist 

had done something bad to the country, they should be kidnap or murdered and suddenly 

disappeared. Definition of law itself is to uphold justice, fairness, principle of truth, 

responsibility, accountability as well as sustainability. If they did wrong to the country, 

therefore they should be punished through the law. No one should be kidnap and murdered 

and disappeared just like that. This is against human rights. Malaysia should be ashamed if 

this kind of things happened in the country. Upholding human rights is a good thing, where 

we know the people is protected. People should be treated equal before the law. 

 

 
16. Masniah 

In my view, Malaysia should ratify the International Convention for the protection of all 

persons from enforced disappearance. This is because, in my view it is important to protect 

one’s life from being kidnap or killed regardless whatever crime that we had done. For me, 

we need to uphold our law by bringing the criminal to the court and if he is proven to be 

guilty, shall be punished accordingly. 

Nevertheless, I think we need to make few reservations before signing the agreement. We 

need to have a body to investigate the benefit and consequences that Malaysia might face if 

we sign the convention. We need to consider all aspects including from Islamic point of view, 

public benefit and interest, the effect to our military and security etc. 

Only after doing a proper and full research, the government have to release the decision to the 

public so that the public can voice out their opinions. Once everything settled, we may sign 

the convention but subject to the reservation. 

 

 
17. Siti 

In my view, Malaysia should ratify the International Convention for the protection of all 

persons from enforced disappearance if and only if the Malaysian Government made a 

reservation on the treaty. By ratifying, we get to reap the benefits of ratifying the convention 

as it actually has a lot of benefit from crux matter such as the protection of human rights to 
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life and liberty, and to improving Malaysia’s social standing and her reputation in the eyes of 

international committee. 

 

 
Nonetheless, reservation to the convention is still absolutely necessary so that the effect of 

ratifying the convention would not impact the country in the negative manner. This is 

because, enforced disappearance is, to some certain limited extent, necessary to benefit the 

nation as a whole, especially during war and if there is circumstances like terrorisms which 

renders necessary to do so. 

 

 
The reservation suggested here should be subject to the Federal constitution and Syariah. This 

way, the exception to enforced disappearance’s provision in ICPPED (where ICPPED 

provides that enforced disappearance is illegal in all circumstances)) can be made. For 

instance, Art. 149 and 150 on special law and emergency laws can be made. 

 

 
Nonetheless, it seems that the reservations in itself might backfire in which criticisms will 

occur and the reservation seems to defeat the purpose of ratification. However, the main 

objective in ratification is to assure the citizen and international community that Malaysia is 

dedicated in preserving human rights and to ensure the government to not simply exercise 

their power to authorize enforced disappearance. But still, reservation is a must. If reservation 

is rejected, the ICPPED should not be signed. 

 

 
18. Firdaus 

In my view, Malaysia should ratify the International Convention for the protection of all 

persons from enforced disappearance. There are many reasons why Malaysian should ratify 

this. 

 

 
First, in the concept of justice. As we known, in normally practice, every person that has 

commit an offence must be bring to the court and then, they will get their punishment 

according to the offence that they committed it. While, in the view of enforced 

disappearance, the person who was suspected cannot get their right for justice respectively. 

Second, the concept of enforced disappearance can lead to the misconduct or wrong person or 

wrong information and misunderstanding. It was a crime against humanity. As we known, the 

concept of law “every person was not guilty until can be proven otherwise”. Bring this 

ideology, every person who was suspected involve in any crimes, the enforcement should 

prove their involvement and prove that they had committed an offence. Then that person can 

receive their punishment depends of the gravity of the offence. 
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Third, the concept of enforced disappearance was mislead the normal practice in the 

respective country. The example, the incident case that happened in Gombak, one suspected 

person to the activity of terrorism was suddenly shot and it was believe conduct by 

MOSSAD. This show that the MOSSAD was mislead the normally practiced of the country. 

Therefore, Malaysia should recognize it. 

 

 
19. Farhah 

In my opinion, Malaysia should ratify the Convention with reservation make to it. This is 

because the intention of this convention is good. Of course, there are pro and cons. The pros 

are ICPPED will help to strengthen the protection under Federal Constitution. We cannot let 

anyone to be kidnapped just like that having proper trial and judgment. Sometimes state may 

abuse their power and kidnap someone who they don’t like and accusing them to do 

something bad. Moreover, there are others benefit such as to improve Malaysia’s standing 

and reputation. Moreover, it is close legal gaps and loopholes by creation of new laws. 

Then, Malaysia also may make reservation to protect our law such as to not be contradict to 

Federal Constitution and also Islamic law. Moreover, these laws actually protect what inside 

our constitution. 

Then, the cons may include that the matter being politicized. But still, it does not actually 

affect the country. And sometimes, even small matters are politicized. Therefore, it could not 

be avoided. Then, it is not sure whether in it inconsistent with the Malaysia values. Then, the 

practice of other countries can affect Malaysia. As long as we did not do something wrong, it 

is still okay. But if we do wrong, of course we subject to the law. 

 

 
20. Badrul 

Malaysia should sign and ratify the International Convention for the protection of all persons 

from enforced disappearance because it will bring about many benefit and advantages. First 

of all, it will show to the world that our beloved country Malaysia is a country that support 

human rights which is currently one of the most major concerns of the international 

community. Therefore, Malaysia must exercise their support for this convention because it 

will encourage the citizens of this country to be abide by the local and international law. One 

of the reasons why enforced disappearance is being executed is because a certain party does 

not want to waste time and take the risk of their identified persons being around for longer 

period. This is unfair to that person and to any other persons because if enforced 

disappearance is being executed then there will be more and a lot of cases of missing persons 

and things will get out of hand for the government. With ratifying this convention, it can be 

seen that Malaysia goes in line with the International stand of human rights protection. 

 

 
21. Nur 

Malaysia should ratify the International Convention for the protection of all persons from 

enforced disappearance (ICPPED) on the ground that Malaysia did not have such law. 
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As for example, in the case happened recently on April 2018 where SUHAKAM’s report 

outlined how abductions of Amri and Koh where allegedly carried out by the state agents 

namely form Bukit Aman Special Branch under the instruction of the ruling regime satisfying 

the first element of the Article 2 of the Convention. SUHAKAM mentioned that this 

disappearance should not see as a repeat of events. 

Hence, Malaysia should ratify the International Convention for the protection of all persons 

from enforced disappearance to avoid any abduction without any justification for the people’s 

safety and security. 

 

 
22. Putri 

Yes, because generally speaking, ICPPED is meant for preventing forced disappearance. 

Therefore, morally it might be a solution to problem we already have today. It is beneficial 

enough that this kind of law enforcement will ease the search of the missing people not only 

in national region but also in other country made legally under ICPPED. 

 

 
However, it cannot be plainly applied as it might be misused by any person. They can instead 

use this enforcement as an escape or play victim. Therefore, I would like to suggest this 

enforcement to be limited to civilians with no serious criminal offence. This is because a 

criminal record holder has more reason to plan disappearance of their own. 

 

 
This is well seen in missing case of Jho Low and Osama bin Ladem. Both were missing for 

quite a time and this law might help to render the case easier for charge. The other countries 

might already be helping but this enforcement might have all to be in cooperation to do so. 

 

 
23. Khairunnisa 

In my point of view, I would suggest Malaysia to ratify the International Convention for the 

protection of all persons from enforced disappearance (ICPPED). Enforced disappearance is 

not something new as many states had ratified and accepted it to be reserve in their law. 

Recently, SUHAKAM’s report outlined how the abduction of 2 persons were allegedly 

carried out by state agents, namely from the Bukit Aman Special Branch. They are denying 

the case to be enforced disappearance. This is a crucial situation as such convention would 

protect the right as the people not to be abducted without any justification. At the same time, 

if Malaysia ratified the convention, we would have the law to prevent the government to 

detain any person without any valid justification and the law serve the general as a whole. 

Thus, ratifying the international convention for the protection of all persons from enforced 

disappearance (ICPPED) would benefit all the people and Malaysia must have ratify for the 

good sake. 
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24. Najdah 

From my point of view, I would suggest Malaysia to ratify the International Convention for 

the protection of all persons from enforced disappearance. First and foremost, Federal 

Constitution does not have specific law that governs this matter. To avoid from this 

happening, Malaysia should ratify to preserve the human right where the people not deserve 

to be arrested or abducted secretly and without having a proper procedure. For example, in 

the case where happened during this year which 2 men were abducted by Bukit Aman Special 

Agent. As a citizen, I personally think to have a proper procedure rather than being abducted 

or arrested secretly. Furthermore, we also want to avoid from enforced disappearance 

committed by other countries. Since this frequently happened although outside the country, 

therefore I think this might one of step that we need to prevent from this case happening to 

our Malaysian citizens. Instance, this ratification also clearly to strengthen the protection 

under Federal Constitution. Therefore, it should be ratified for protection of people. 

 

 
25. Sam 

I am of the opinion that Malaysia should sign and ratify the International Convention for the 

protection of all persons from enforced disappearance. As it has more benefits/advantages 

compared to disadvantages. Firstly, this is to show that Malaysia is a country that supports 

Human Rights, which happens to be a major concern of the International community. 

Therefore, Malaysia must show their support for this convention as it encourages all member 

countries to adhere to the local/national and international laws. If there is a threat, thus 

appropriate laws should be used to address the issue. This is in line with national and 

international law requirement that each individual should be given equal rights and protection 

by the law. These rights are also granted by the Federal Constitution. Therefore, the 

government and relevant authorities should practice good governance by showing to the 

people and international community that Malaysia is a civilized state and no such restricted 

action shall be tolerated. When Malaysia projects this kind of professional image and 

approach, it will benefit us in the long run as other countries will respect our stand and 

consider Malaysia to be a safe and healthy partner to do business and so on. This will 

improve our standing on the world platform and these benefits will pour back on other forms 

of socio-economic benefits to the people and country. However, there may be some thought 

for reservation where this convention should be in line with our Federal Constitution and 

other national laws to protect our country and culture from irrelevant International laws 

which may cause other domestic problems to our people and country. 

 

 
In conclusion, I am in support of Malaysia signing ratifying this convention, as there is more 

benefits and advantages compared to disadvantages. In light with Malaysia’s pledge to 

moving towards a high standard and developed country. This convention cannot be ignored 

as it is very important part of International Human Rights and national policy as well. If we 

do not ratify it, then we would be painting a very ugly picture to the international community 

and by doing so, it will infer that we are in support of enforced disappearance. Every person 

should be given a fair trial and we can never be the judge, the jury and the extinguisher. 

Every person is presumed innocent until proven guilty. 
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APPENDIX L 

 

 
REPORT: ROUNDTABLE DISCUSSION ON ENFORCED DISAPPEARENCES 

 

 

Date/ time: 11 August 2020, 8.30-10.55 a.m. 

Medium: Zoom meeting 

Panellists: 

1) Dr. Mohd Yazid Zul Kepli (IIUM) 

2) Assoc. Prof. Dr. Shamrahayu Ab Aziz (IIUM) 

3) Prof. Dr. Mohammad Naqib Eishan Jan (IIUM) 

Moderator: Assoc. Prof. Dr. Mohd Hisham Mohd Kamal 

Attendance: 23 including: 

1) Assoc. Prof. Dr. Mohd Hisham Mohd Kamal (IIUM) 

2) Dr. Mohd Yazid Zul Kepli (IIUM) 

3) Dr. Zuraini Ab Hamid (IIUM) 

4) Assoc. Prof. Dr. Shamrahayu Ab Aziz (IIUM) 

5) Prof Dr. Mohammad Naqib Eishan Jan (IIUM) 

6) Mr. Rama Ramanathan (CAGED) 

7) Mr. Mukhlis 

8) Mr. Andrew Khoo 

9) Mr. Amin 

10) Miss Rosidah Hashim 

11) Mr. Ng Hsin Ling 

12) Miss Mirza 

13) Mohammad Nurfadli Azmuddin Mustafa 

14) Dr. Fareed Mohd Hassan (USIM) 

15) Dr. Murni Wan Mohd Nor (UPM) 

16) Prof. Azizuddin Sani (UUM) 

17) Ms Nicole Tan (SUHAKAM) 

18) Puan Izyan Hazwani (SUHAKAM) 
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Agenda of the event: 
 

Program Panel 

Welcoming remarks and introduction by 

Moderator 

Dr. Mohd Hisham Mohd Kamal 

Round table 1: Short presentation Prof Dr. Mohammad Naqib Eishan Jan 

(IIUM) 

Round table 2: Short presentation Dr. Mohd Yazid Zul Kepli (IIUM) 

Round table 3: Short presentation Assoc. Prof.   Dr.   Shamrahayu   A.   Aziz 

(IIUM) 

Q & A Session  

End of RTD  

 

 

 

 

Summary of the Program 

 

 
On 12 August 2020, 23 participants joined the Round Table Discussion (RTD) on Enforced 

Disappearances. This interactive event was organised to gather data from a number of topics, 

which included: 

i) Enforced Disappearance from International Laws Perspective 

ii) Benefits and Concerns of Acceding to the International Convention for the Protection 

of All Persons against Enforced Disappearance (ICPPED) 

iii) Enforced Disappearance from Islamic Laws Perspective 

iv) Enforced Disappearance from Constitutional Laws Perspective. 

 

 
The objectives of the RTD were: 

 
i) To raise awareness on the issues of human rights affected by incidents of enforced 

disappearance; 

ii) To study and analyse the compatibility of existing Malaysian laws, both civil law 

and Syariah, with the ICPPED; 

iii) To propose a legal framework and roadmap for possible accession of Malaysia to 

the ICPPED. 

 
The moderator, Dr. Hisham, welcomed the panellists and participants to the program. Before 

starting with the panels’ presentations, the moderator shared the definition of enforced 
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disappearance and brief background of the issue, and introduced the agenda for the day. 

Then, the moderator invited the three (3) panellists to have their presentations based on the 

assigned topics and issues. The RTD began at 8.20 a.m. and ended at 10.55 a.m. 

 

 

 

 
SUMMARY OF PRESENTATIONS: SESSION 1 

Panellist 1: Prof Dr. Mohammad Naqib Eishan Jan (IIUM), 

International Humanitarian Law and International Criminal Law Expert 

Scope of Discussion: Enforced Disappearance from International Law Perspective 

 

 

Panellist 1 introduced the first session of the day, concerning the “Enforced Disappearance in 

International Law”. With reference to relevant international legal provisions, Panellist 1: 

i) defined the term ‘enforced disappearance’ 

 
ii) determined its international legal framework 

 
iii) highlighted the specific human rights that it violates 

 
v) deliberated whether enforced disappearance is a crime under international law and, if 

so, how to enforce the law. 

As an introduction, Panellist 1 agreed that ‘enforced disappearance’ is a sad universal 

phenomenon that occurs in most of the countries around the world, affecting tens of 

thousands of people, depriving them of their personal liberty, causing emotional, 

psychological and economic distress to their families, and adversely affecting the education 

and wellbeing of their children. ‘Enforced disappearance’ is labelled as a ‘heinous violation 

of human rights’ and ‘one of the gravest crimes that can be committed against human beings. 
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He further explained about the laws governing the issue: 
 

 

 

 

 

 

Panellist 1 also shared about: 
 

Definition Article 2 of the International Convention for the Protection of All 

Persons from Enforced Disappearance (ICPPED) defines ‘enforced 

disappearance’ as: 

 
“…the arrest, detention, abduction or any other form of deprivation of 

liberty by agents of the State or by persons or groups of persons acting 

with the authorization, support or acquiescence of the State, followed by 

a refusal to acknowledge the deprivation of liberty or by concealment of 

the fate or whereabouts of the disappeared person, which place such a 

person outside the protection of the law.” 

Elements of 1. Deprivation of liberty against the will of the person 



191 
 

Enforced 

Disappearance 

2. Involvement of government officials, at least by acquiescence 
3. Refusal to acknowledge the deprivation of liberty or concealment of 

the fate or whereabouts of the disappeared person. 

Violation  of 

Human Rights 

(Based on 

UDHR, 

ICCPR  & 

Constitution) 

1. Right to life 

2. Right to security and dignity of a person 

3. Right to be free from arbitrary detention 

4. Right not to be subjected to torture 

5. Right to be heard and fair trial 

6. Right to family life 

Article 1, 

ICPPED 

1. Any act of enforced disappearance is an offence to human 

dignity. It is condemned as a denial of the purposes of the Charter 

of the United Nations and as a grave and flagrant violation of the 

human rights and fundamental freedoms proclaimed in the 

Universal Declaration of Human Rights and reaffirmed and 

developed in international instruments in this field. 

 

2. Any act of enforced disappearance places the persons subjected 

thereto outside the protection of the law and inflicts severe 

suffering on them and their families. It constitutes a violation of 

the rules of international law guaranteeing, inter alia, the right to 

recognition as a person before the law, the right to liberty and 

security of the person and the right not to be subjected to torture 

and other cruel, inhuman or degrading treatment or punishment. 

It also violates or constitutes a grave threat to the right of life. 

Enforced 

Disappearance 

is a criminal 

act under 

international 

law 

• Preamble to the ICPPED recognizes that: 

• Enforced disappearance constitutes a crime and, in certain 

circumstances defined in international law, a crime against 

humanity 

• Enforced disappearance amounts to crimes against humanity 

when it is committed as part of a widespread or systematic 

attack on a civilian population 

 
• Article 5, ICPPED provides: 

 
The widespread or systematic practice of enforced disappearance 

constitutes a crime against humanity as defined in applicable 

international law and shall attract the consequences provided for under 

such applicable international law. 

 
• One of the applicable laws is the Statute of ICC. Art. 7 of the ICC 

Statute provides: 

 
For the purpose of this Statute, “crime against humanity” means any of 
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 the following acts when committed as part of a widespread or 

systematic attack directed against any civilian population, with 

knowledge of the attack: 

(i) Enforced disappearance of persons; 

Enforcement 

of the law on 

Enforced 

disappearance 

• Enforcement of the law is a major problem. 

• Although there is a committee, known as the Committee on 

Enforced Disappearances (CED), yet this committee has no teeth 

to bite. The task of this Committee is to receive and consider 

communications both by individuals alleging that their rights 

under the Convention have been violated as well as 

communications by States claiming that another State party is not 

fulfilling its obligations under the Convention. 

• At the international level, there is no international court of human 

rights to enforce the law on enforced disappearance. 

• Some regions, like Europe, America and Africa, have human 

rights courts, but such court does not exist in Asia. 

• Although enforced disappearances may constitute a crime against 

humanity if carried out as part of a widespread or systematic 

attack against a civilian population, yet most of the countries 

resisted international criminal justice and are not parties to the 

Statute of ICC. 

• So the most effective way to enforce this law would be through 

national courts. It is encouraged by the principle of 

complementarity. 

 

 

 

 

Based on Panellist 1’s presentations, it could be summarised that: 

i) Enforced disappearance is a serious violation of human rights and a crime under 

international law. 

ii) No one, under no circumstances, should therefore be subjected to enforced 

disappearance. 

iii) With this spirit, States should: 

a) accede to the ICPPED 

b) domesticate the ICPPED 

c) criminalise enforced disappearance 

d) effectively fight this heinous act 

e) prosecute the perpetrators of this act 

f) provide justice to the victims and their families. 
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SUMMARY OF PRESENTATIONS: SESSION 2 

Panellist 2: Dr. Mohd Yazid Zul Kepli (IIUM) 

Counter Terrorism Expert 

Scope of Discussion: The International Convention for the Protection of All Persons 

from Enforced Disappearance (ICPPED): Benefits and Concerns 

 

 
Panellist 2 started his presentation by quoting the opinion of Hanns H. Schumacher in 

“Supporting the Convention for the Protection of all Persons from Enforced Disappearance: 

The German Contribution” in Documentation (2012). 

“Victims are put in terrible situations of helplessness and vulnerability, with no 

access to medical help or legal support. The risk that victims of enforced 

disappearances become also victims of torture, sexual violence or other inhuman 

treatment is very high; in many cases victims are even killed. Families and friends 

are left behind in despair without the possibility to support the victims. Not 

knowing whether someone you love is alive or dead, is probably one of the 

heaviest burdens to bear.” 

 

 
Panellist 2 shared the statistics of enforced disappearance (ED) cases from other countries: 

 
i) Syria: 82,000 enforced disappearances 

ii) Sri Lanka: 60,000-100,000 enforced disappearances 

 

 
 

According to Panellist 2, there is relations between enforced disappearance and new 

technology. Technology companies ranging from major professional services firms to 

scrappy start-ups are building apps and wearables for businesses and governments to track 

and stop the spread of coronavirus etc. 
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The Moderator asked for further explanation from Panellist 2 about the relations between 

enforced disappearance and the new technology. Panellist 2 explained that the new 

technology might be related to the issue of personal invasion. For example, due to Covic-19, 

in Malaysia, the citizens agree to share their personal information in MySejahtera. There are 

cases in China where the government is abusing the technology. The government may use the 

new technology to find or follow a suspect and using the information to make the suspect 

disappear. 

 

 
Panellist 2 further shared the benefits and advantages of acceding to the ICPPED: 

 
 BENEFITS/ADVANTAGES EXPLANATION 

1 Strengthen the Protections 

under the Federal Constitution 

The Federal Constitution guarantees certain 

Fundamental Liberties. The ICPPED is generally 

consistent with the spirit of the Federal 

Constitution that respects and ensures human rights 

and dignity of individuals. 

i) Article 149 of the Federal Constitution 

allows for any form of security laws to be 

passed. Although the government had 

removed the Internal Security Act 1960 

(ISA), the government has in return 

replaced it with the National Security 

Council (NSC) Act 2016, Security 

Offences (Special Measures) Act 2012 

(SOSMA), Prevention of Terrorism Act 

2015 (POTA), and the Prevention of Crime 

Act 2014 (POCA). 

ii) In order to ensure protection from enforced 

disappearance, an amendment can be 

included in the Federal Constitution e.g. 

Article 149A, to clarify that even under 

emergency, enforced disappearance is 

prohibited. 



195 
 

2 Close Legal Gaps and 

Loopholes 

 Acceding to the ICPPED will close any legal 

gaps and loopholes, provided that the terms of 

the ICPPED are meticulously implemented by 

the government. 

 
 “The Convention provides an all-risks insurance 

for the future, with a range of means of 

prevention, monitoring and rapid alert. It offers 

a series of practices, guarantees and political 

principles with regard to truth, justice and 

reparation. It fills a gap by listing measures of 

protection and cooperation, domestically and 

internationally, while paving the way for a 

specific criminal offense, including the 

possibility of qualification as a crime against 

humanity. The Convention is at the crossroads 

of the international law of human rights and 

international criminal law, constituting a unique 

and irreplaceable instrument.” - Emmanuel 

Decaux, ‘Competences and Functioning of the 

Committee on Enforced Disappearances’ in 

Documentation, Conference on Enforced 

Disappearances (2012). 

 
 One major benefit of acceding to the ICPPED is 

it can lead to, and push for, the creation of new 

laws. This can be seen from the results of 

acceding to other conventions in the past. “An 

example of this would be child rights. Malaysia 

has a number of laws that not only aim at 

preventing the violations of child rights, but also 

to ensure the care and rehabilitation of children, 

such as the Child Act 2001, which was enacted 
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  to fulfil its obligations after acceding to the 

Convention on the Rights of the Child in 1995.” 

3 The Creation of Dedicated 

Committee to Fight Enforced 

Disappearance 

The ICPPED has created a dedicated committee to 

deal with enforced disappearance. Prior to this, the 

only mechanism specialised to deal with this issue 

was the UN Working Group on Enforced on 

Involuntary Disappearances. 

4 Flexible Monitoring The Convention does not explicitly provide 

periodic reports with specific deadlines, but leaves 

the door open for more flexible monitoring, with 

the examination of “additional information on the 

implementation of the Convention”. 

5 Expedite Extradition According to Article 11 of the ICPPED, “if a State 

Party which makes extradition conditional on the 

existence of a treaty receives a request for 

extradition from another State Party with which it 

has no extradition treaty, it may consider this 

Convention as the necessary legal basis for 

extradition in respect of the offence of enforced 

disappearance”. This will expedite the extradition 

process. 

6 Reputation Improve Malaysia’s Standing and Reputation 

7 Coordination Improve Coordination with Non-Governmental and 

Human Rights Organizations 

8 Other Advantage Because It is the Right Thing to Do 
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Panellist 2 also shared a few concerns raised relating to the issue: 

 
i) National security concerns 

ii) Malaysia’s record is already good 

iii) It is not legally required 

iv) Interference with domestic sovereignty 

v) Refusal to be subjected to international monitoring 

vi) Concerns that human rights instruments are backdoor to new type of colonialism 

 

 

 

 
SUMMARY OF PRESENTATIONS: SESSION 3 

Panellist 3: Associate Professor Dr. Shamrahayu binti Ab Aziz (IIUM) 

Malaysian Constitutional Law and Syariah Criminal Procedure Expert 

 

Scope of Discussion: 

i) Enforced Disappearance from Constitutional Laws Perspective 

ii) Enforced Disappearance from Islamic Law Perspective 

 

 
i) Enforced Disappearance from Constitutional Laws Perspective 

 

History of 

Federal 

Constitution 

References: Reid Commission, Constitutional Proposal (White 

Paper), Hansard 

 
 In the beginning, the Reid Commission thought that it was not 

necessary to embed liberty provisions in the Federal Constitution 

(FC). 

 While drafting the FC, the Commission did not refer to any 

international documents, including UDHR 1948. However, the 

Commission did refer to other States’ constitutions in the world 

like the constitutions of India and Canada. 

Features in FC When the FC was drafted, the concern was about violation of 

liberties. 

 
1) Some provisions protect all persons, and some provisions 
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 protect citizens. 

 
 Fundamental liberties can be restricted by government when 

necessary. 

 
2) Common restriction in the FC 

Article 5 & Article 3 of the FC allow restriction when a 

particular act is against public order, public health, public 

morality. 

Hansard One of the issues debated as recorded in the Hansard was to protect 

people from abuse, aggression and abuse of power from State 

authorities. 

 
For this issue, the State is the main player in enforced disappearance. 

Denial of 

fundamental 

liberties 

There can be denial of fundamental liberties at the time of emergency 

as stated under Article 149 of the FC. 

Article 5 protects life and personal liberties from any form of 

deprivation of liberties. 

 
This article is the main Article that protects people from enforced 

disappearance. It protects two main things: 

i) Life 

ii) Personal Liberties 

 
The meaning of the right to life is developed by case laws as in Tan 

Tek Seng, Ong Ah Chuan, and also involves “right to livelihood” as in 

the case of Adung Kua. 

In Malaysia, there is no comprehensive interpretation on the right of 

life. 

 
In regard with enforced disappearance, it involves the personal 

liberty, personal security and right of privacy. These three (3) are not 

explicitly mentioned as the fundamental rights or fundamental 

liberties in our FC. 

 
Therefore, we need a judicial interpretation. The court now being 

more creative in interpreting the “life” under Article 5 of the FC. 

 
I would say that the right of life under international documents 
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 involves personal safety, personal security and probably involves the 

whole human security life like community security, political security 

and economic security. 

 
So, it (protection from enforced disappearance) should be covered 

under the right of life and personal liberty under Article 5 of the FC. 

There must be balance between the right of the government to protect 

(the security) and the right of individual to personal safety. 

 
Right to life and personal security is among the rights of persons that 

cannot be encroached by any means. For example, SOSMA does not 

allow anyone (who) died during the time of enforcement of laws to 

go (sic) for post-mortem. This is not equivalent (sic) to personal 

liberty. 

 
This will open (the door) to enforced disappearance for not allowing 

for dead person to go (sic) for post-mortem and it is clear 

encroachment to fundamental human rights. 

Opinion/ 

conclusion 

i) Among the objectives of fundamental liberties provisions is to 

protect people against the transgression. 

 
ii) In certain cases, the provisions in the FC is not compatible with the 

ICPPED, especially Article 149 and Article 150 of the FC. 

 Right of life should be stated in Article 150 of the FC. 

 Article 149 of the FC is not to deny Article 5. 

 Right of life cannot be denied even for the purpose of 

subversive activities or emergency state. 

 

 

 

 

2nd issue: Whether the accession to the ICPPED needs to be coupled with some 

reservation? 
 

General We should consider that if we want to make the accession 

process faster. 

Amendment of FC It is not easy to amend the FC. If we want to amend the FC 

before ratify the ICPPED, probably Malaysia need to wait a 

longer time. 



200 
 

National Security 

Policy 2019 

It is suggested that the researcher has study on the policy when 

discuss this issue. The purpose of having the policy is not widely 

debated in Malaysia. 

Reservation We need to have some reservation if we ratify the ICPPED. 

 

 

 

 

ii) Enforced Disappearance from Islamic Law Perspective 
 

 
 

Fundamental 

liberties 

There are fundamental liberties under the Syariah. The Syariah has 

recognised the fundamental rights especially on human dignity. 

Islam is the religion which does not only protect the right of God. It is 

also a duty-based religion. Islam said that human being is the best 

creation of God. Therefore, the Creator definitely will provide 

fundamental rights to all human beings. 

The individual rights to safety and to get peaceful life is recognised in 

the right of life in Islam. 

Islam gives the rights to security and dignity. 

The same rights and values in international documents exist in Islam. 

In fact, Islam provides more rights than international documents. 

 
For example, Surah Al-Baqarah: Verse 143. In this verse, Allah asks 

man to be just. This verse is against injustice. 

 
Islam abolishes all forms of aggression and has missions to be 

achieved, including to solve the issue of slavery, etc. 

Opinion of other 

scholars 

There is an opinion that to protect the whole community, your 

personal security needs to be sacrificed and individual security may be 

infringed. 

 
There is an opinion saying that there is a concept in Islam that in order 

to preserve the community, the enforced disappearance of a person 

could be justified if he causes difficulty to the community. 

 
This concept is related to maqasid al-syariah. 
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Personal opinion  I believe that due process is the most necessary thing. 

 We must have specific law to govern the issue. 

 
 Some preventive laws may be allowed, rather than enforcing 

(sic) the enforced disappearance. 

 If no preventive law, the government may allow enforced 

disappearance. 

 In this context, the preventive laws must be better than 

enforced disappearance. 

This is because the protection of individual is also very 

important. 

 Even though the existing of preventive laws are not favourable 

to some parties, it still benefits us. At least we know what the 

government is doing rather than we know nothing as in case of 

enforced disappearance. 

 
 Based on my knowledge, there is no clash between Syariah 

laws and other laws. 

 

 

 

 

4th SESSION: 

QUESTION AND ANSWER SESSION WITH PARTICIPANTS 
 

 
QUESTION 

 
PANELLIST 

 
ANSWER 

Whether the 

current 

provision in the 

FC allows the 

possibility  of 

enforced 

disappearance 

will be permitted 

in Malaysia? 

Dr. 

Shamrahayu 

Interpretation given under Article 5 may gives some 

protection to people. 

 
The provisions under Article 149 and Article 150 may 

open room for enforced disappearance. 

 
Therefore, I am suggesting that there should be some 

amendment to the provisions especially Article 149 

and Article 150 of the FC. 

What is the main 

reason for the 

government   not 

signing the 

Dr. Yazid The previous government has expressed their 

intention to ratify the ICPPED. This is stated in their 

manifesto. However, the current political uncertainty 

in Malaysia shows that the ratification of the ICPPED 
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ICPPED?  is no more a top priority. 

 
The ratification can be done if there is a strong will. 

I believe that the government should get feedback 

from all the relevant stakeholders including the 

public. This can be done with proper consultation. 

Whether Amri 

Che  Mat   and 

Raymond  Koh 

are victims   of 

enforced 

disappearance? 

Dr. Yazid Both of them are not being convicted for any offence. 

It is very unfair since they are not around to defend 

themselves. In the midst of 2019, the government has 

set up a committee to investigate the cases. They 

promised to announce the result of investigation 

within 6 months. To date, there is no conclusion 

finding from the committee. 

 
If we refer to SUHAKAM report, the enforced 

disappearance was committed by professionals. 

However, I am not the right person to decide whether 

they are victims of enforced disappearance, pending 

result from the committee. 

If Malaysia 

becomes a party 

to the ICPPED, 

would there be 

any 

responsibility to 

Malaysia if  an 

individual 

committed  the 

offence? 

Prof. Naqib Based on the international law perspective, a State is 

sovereign and independent. No country can dictate 

another country on what to do or not to do, what law 

to be adopted or not adopted. The UN organization is 

just a facilitator. 

 
Malaysia is a sovereign country. It is absolutely free 

whether to adopt the ICPPED or not. However, by 

adopting the ICPPED, it will enhance the country’s 

protection of human rights. 

What is the best 

laws to govern 

the issue? 

Prof. Naqib I believe that there are other ways to protect national 

security by enforcing existing laws. This can be done 

by advancing the national criminal law. For example, 

law against terrorism. 

 
If all laws are implemented, the national security can 

be protected. Malaysia is very well in combating 

terrorism and have sufficient laws to combat the crime 

and for national security. 

 Dr. We need to have laws that guarantee the safeguard 
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 Shamrahayu and personal security. This can be done by having 

clear provisions. We have provisions in the Penal 

Code that penalise any acts against personal security. 

They are section 337 and section 338 of the Penal 

Code. 

Do you agree 

that SOSMA, 

POCA, POTA 

are problematic 

legislations? 

Dr. 

Shamrahayu 

All the Acts are legislated under Article 149 of the FC 

where it allows the preventive laws. For me, they are 

not problematic laws, but it needs to fulfill certain 

rights under Article 151 of the FC. 

 
Certain provisions under SOSMA should be revised 

as I have mentioned. 

 Dr. Yazid If we talk about the preventive laws, we need to look 

to the nature of laws. For the normal laws, punishment 

comes after the commission of an offence. 

 
It is different with preventive laws where the 

punishment comes before the commission of the 

offence. We want to prevent the commission of the 

crime before it happens. 

What is the 

Malay group 

think about the 

ratification of 

the ICPPED? 

Dr. 

Shamrahayu 

Not only the Malay groups that are concerned about 

the sovereignty of the country. Those who loves 

Malaysia are concerned about the sovereignty of the 

country when it involves international instruments. 

 
Government must identify what reservation should be 

made. Malaysia must be ready before ratify the 

ICPPED, and cannot simply sign the convention. 

 
Whoever becomes the government after this, they 

should be able to make clear stand and possible 

preparation before signing the ICPPED. 

 
As for Muslims, most (provisions) of the international 

instrument is consistent with Islamic laws. 

 Dr. Yazid The issue of the ICPPED is relating to common 

interest, not concerned about any race. 

 
This issue should not be politicised. 
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Conclusions: 

 
The Moderator closed the session by thanking all the panellists and participants and 

underlining the importance of the information provided during the roundtable discussion. The 

session ended at 10.55 a.m. 

 

 

 

 
Prepared by: 

 
Dr. Zuraini binti Ab Hamid 

16 August 2020 
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APPENDIX M 

 

 
RESPONDEN 14 

Dr. Afridah Abas 

Written Opinion dated 2 September 2020 

 

 
1. Boleh Dr. terangkan perspektif Islam tentang pelenyapan paksa? 

a. Bagaimanakan proses menangkap dan menahan seseorang dalam Islam? 

 

 
Proses tangkapan hendaklah dilakukan dengan menjaga hak-hak orang yang ditangkap. 

Orang yang ditangkap tidak bersalah sehingga dibuktikan sebaliknya. Islam tidak 

menetapkan sesuatu body atau siapa yang boleh melakukan tangkapan dan penahanan. Ini 

adalah kerana setiap orang adalah bertanggungjawab untuk menghalang kemungkaran. Akan 

tetapi sekiranya tangkapan dan penahanan dilakukan oleh orang awam, hendaklah dengan 

seberapa segera menyerahkan orang tersebut kepada pihak berkuasa. 

 

 
b. Apakah tanggung jawab pihak berkuasa ketika melakukan tangkapan dan 

penahanan? 

 

 
Apabila proses tangkapan dilakukan pihak berkuasa hendaklah menggunakan seminima 

mungkin tindakan bagi membolehkan tangkapan dibuat. Ini bermaksud, sekiranya tangkapan 

boleh dengan arahan secara lisan supaya seorang itu menyerah diri, itu sudah memadai tanpa 

menggunakan apa-apa kekerasan. Pihak berkuasa tidak diberikan hak untuk mengakibatkan 

kematian dalam melakukan proses tangkapan dan penahanan. 

 

 
c. Adakah pihak berkuasa mempunyai kewajipan memaklumkan keluarga orang yang 

ditahan itu tentang penahanan tersebut, tentang nasib dan keadaan orang tersebut, dan 

tentang lokasi orang tersebut? 

 

 
Tiada maklumat. 

 

 
d. Apakah dalam Islam, orang yang ditahan mempunyai hak untuk menghubungi 

keluarganya, atau diziarahi keluarga dan peguamnya? 
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Kebanyakan Muslim scholars bersetuju dengan pendapat sepatutnya orang yang ditahan 

dibenarkan untuk meneruskan hubungan dengan saudara mara terdekat dengan membenarkan 

diziarahi oleh ahli keluarga, apatah lagi diziarahi oleh peguam. Selagi mana ia tidak 

mendatangkan kemudharatan kepada tahanan. 

 

 
Sebahagian ulama Maliki berpendapat tahanan hendaklah dibenarkan untuk keluar dengan 

bail/jaminan bagi menziarahi keluarga yang extremely ill dan apabila berlaku kematian. 

 

 
e. Apakah dalam Islam, orang yang ditahan mempunyai hak untuk mencabar 

kesahihan penahanannya? 

 

 
Orang yang ditahan berhak mencabar kesahihan penahanannya sekiranya beliau merasakan 

pihak berkuasa tidak mempunyai alasan yang munasabah untuk menahannya. Oleh itu adalah 

amat penting orang yang ditahan mengetahui sebab penahanannya. Penahanan adalah dikira 

sebagai satu bentuk hukuman sedangkan dia tidak dibuktikan lagi sebagai bersalah. Akan 

tetapi, sekiranya bukti yang kukuh menunjukkan dia bersalah, walaupun penahanan itu tidak 

mengikut prosedur, ia tidak akan membatalkan keputusan mahkamah. 

 

 
f. Apakah perlindungan yang Islam tentukan bagi melindungi seseorang yang 

ditangkap dan ditahan? 

 

 
Merujuk kepada hak orang yang ditangkap dan ditahan - hak untuk mendapatkan khidmat 

peguam, hak untuk mengetahui sebab penahanan, tidak disekat kebebasan. 

 

 
2. Di Malaysia, dikatakan terdapat aktiviti individu yang bertentangan dengan ajaran 

Islam seperti yang diterima oleh pihak berkuasa agama. Contohnya dikatakan ada 

pendakyah agama lain yang cuba menyebar ajaran agamanya kepada orang Muslim. 

Juga dikatakan ada pengamal ajaran Syiah cuba mempengaruhi orang Muslim dengan 

ajarannya. Tetapi tidak ada tindakan undang-undang diambil untuk menghalang 

aktiviti berkenaan atau menghukum individu berkenaan. 

a. Dalam keadaan tiada tindakan undang-undang yang diambil untuk menghalang 

aktiviti begini yang boleh mengancam akidah orang Muslim, apakah pelenyapan paksa 

menjadi diharuskan? 

 

 
Pelenyapan paksa adalah satu bentuk hukuman sedangkan seseorang itu belum dibuktikan 

bersalah. Setiap orang berhak mendapat peluang dibicarakan dengan adil dan diberikan hak 

untuk membela diri. 
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b. Bagaimana seharusnya cabaran sebegini diurus, menurut perspektif Islam? 

 

 
Hendaklah mengikut proses undng-undang yang sentiasa melindungi seseorang sehingga dia 

dibuktikan bersalah. 

 

 
3. Apa pandangan Dr. sekiranya Malaysia menjadi pihak kepada ICPPED? 

Sekiranya Malaysia menjadi pihak ICPPED, keselamatan rakyat akan lebih terjamin di mana 

tidak ada yang perlu ditahan tanpa ada apa-apa berita atau seorang itu dihapuskan tanpa ada 

apa-apa berita. 

 

 
a. Apakah cabaran yang akan dihadapi sekiranya Malaysia menjadi pihak kepada 

ICPPED? 

 

 
b. Apakah Malaysia perlu mengubah suai (melakukan reservasi) sesuatu peruntukan 

dalam ICPPED itu untuk disesuaikan dengan undang-undang Islam?   Jika ya, boleh 

Dr. kenalpasti peruntukan mana dan bagaimana bentuk reservasi yang perlu 

dilakukan? 

 

 
Tiada maklumat. 

 

 
4. Setakat mana peruntukan-peruntukan di dalam Enakmen Tatacara jenayah negeri- 

negeri bersesuain dengan ICPPED? 

 

 
Enakmen Tatacara Jenayah memperuntukkan tatacara tangkapan, penahanan serta hak-hak 

seseorang apabila ditangkap dan ditahan. Oleh itu ia akan melindungi seorang yang 

ditangkap dan ditahan dari pelenyapan paksa. 

Contoh: s 14 Akta Tatacara Jenayah 1997- orang yang ditahan hendaklah tidak disekat 

daripada yang sepatutnya bagi menghalang dia melarikan diri. 

-s 20- sekiranya seseorang itu ditahan tanpa warrant oleh pihak penguatkuasa agama, 

ia hendaklah dibawa ke hadapan Hakim Mahkamah Rendah Syariah secepat mungkin (dalam 

masa 24 jam) atau direman atau dibebaskan dengan jaminan. 
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APPENDIX N 

 

 
RESPONDEN 15: 

Prof. Dr. Najibah Mohd Zin 

Tempat: Pejabat Prof. Najibah di AIKOL, UIAM 

Tarikh / Masa: 11 September 2020 / 12:00 – 12:30 tengah hari 

 

Boleh Prof. terangkan perspektif Islam tentang pelenyapan paksa? 

 

 
Kalau kita lihat pelenyapan paksa ini adalah sesuatu yang bertentangan dengan Islam, kerana 

dalam Islam ni, seseorang itu dikatakan tidak bersalah melainkan dibuktikan bersalah. Jadi 

kebiasaannya apa yang saya faham tentang enforced disappearance ini ialah apabila 

seseorang itu disyaki melakukan sesuatu yang bertentangan dengan kepentingan sesuatu 

authority, maka mereka ini akan diambil secara paksa dan identiti mereka dan keberadaan 

mereka tidak diketahui oleh ahli anggota keluarga dan sebagainya, dan perkara ini banyak 

dilaporkan dalam media, dan saya sendiri pun pernah bertemu dengan orang yang 

menceritakan sendiri bagaimana ahli keluarganya mengalami nasib yang sama. 

 

 
Jadi apa pun, dalam Islam, doktrin seseorang itu tidak bersalah sehingga dibuktikan bersalah 

adalah satu doktrin yang sangat fundamental dalam menjaga kebebasan seseorang itu 

daripada sama ada disyaki ataupun dituduh melakukan sesuatu yang bertentangan sehingga 

boleh menyebabkan dia diperlakukan sedemikian rupa. Jadi apa pun dalam Islam ini, betapa 

berat sekalipun, kalau kita lihat kesalahan-kesalahan hudud contohnya, satu kesalahan yang 

sangat berat melibatkan breach of peace to the society dan sebagainya. Itupun dalam Islam 

memerlukan kepada satu investigation, perlu kepada satu proses untuk membuktikan juga 

bahawa seseorang itu bersalah ataupun melakukan sesuatu yang bertentangan dengan norma- 

norma masyarakat dan sebagainya. 

 

 
Jadi saya berpendapat dalam Islam sudah tentulah menjaga kebajikan, menjaga kebebasan 

seseorang itu adalah satu perkara yang sangat dipentingkan dalam agama, dalam Islam, 

sehinggakan terdapat hadis dan maxim yang sedemikian rupa yang menjaga tentang hak 

seseorang individu itu, even menyuarakan pandangan dia. 

 

 
Dan kalaulah seseorang itu pun melakukan kesalahan-kesalahan yang bertentangan dengan 

hukum sekalipun, seseorang itu juga mestilah melalui proses-proses yang betul untuk kita 

establish-kan bahawa dia telah bersalah di sisi undang-undang dan juga hukum. Jadi perkara 

ini sudah tentulah maknanya melenyapkan seseorang atas dasar dia menyuarakan sesuatu 

yang mungkin legitimate dalam masyarakat kita itu tanpa ada suatu justifikasi untuk dia 
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dilenyapkan, mungkin dalam konteks ini dimatikan, adalah sesuatu yang sangat bertentangan 

dengan hukum. 

 

 
Apakah hak-hak seseorang yang ditahan? Apakah orang yang ditahan mempunyai hak 

untuk mencabar keabsahan penahanan? Apakah orang yang ditahan mempunyai hak 

untuk diziarahi oleh ahli keluarga? 

 

 
Iyelah, kalau kita lihat, ditahan itu belum tentu lagi dia bersalah, kan? Jadi dalam Islam ni, 

kita lihat (mencabar keabsahab penahanan) memang sesuatu yang sangat fundamental. 

Mungkin kita boleh ambil contoh hadis Maiz tu pun, yang datang berjumpa dengan 

Rasulullah s.a.w.. Kita tengok bagaimana Islam sangat menjaga kebebasan seseorang … 

- Pasti ada penyebab seseorang itu memegang sesuatu ideologi yang bertentangan dengan 

agama negara, seperti ignorance, itu perlu kita selidiki kenapa. 

- Suara-suara yang berbeza dengan ideologi negara yang bersifat politik sepatutnya sesuatu 

yang diraikan dan boleh diperbincangkan. 

- Suara-suara yang bertentangan dengan agama seperti ajaran sesat, ada cara untuk kita 

menangani, bukannya dengan cara pelenyapan paksa. 

 

 
- Perkara-perkara asas perlu disediakan untuk orang yang ditahan, atas dasar humanity. 

Necessities mereka perlu dipenuhi. 

- Orang-orang yang ditahan perlu ditolong untuk dipulihkan. 

- Di negara-negara maju, kadar pemulihan lebih tinggi. Hasilnya orang yang bersalah lebih 

senang assimilate kepada masyarakat. 

 

 
Apa pandangan Prof. sekiranya Malaysia menjadi pihak kepada ICPPED? 

 

 
- Boleh, kerana ICPPED tiada bertentangan dengan hukum dan undang-undang Malaysia. 

 

 
Apakah Enakmen Tatacara Jenayah Syariah perlu dipinda agar selari dengan 

ICPPED? 

 

 
- Enakmen Tatacara Jenayah Syariah memperuntukkan prosedur umum yang sudah 

mencukupi. Cuma tidak peruntukkan hukuman bagi enforced disappearance. 

- Pertuduhan biasa mengambil masa. Jika kesalahan berkaitan agama seperti Syiah, kena 

prosecute di mahkamah.  Jika tidak, ia akan jejaskan kredibiliti. 
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- Matlamat (menghentikan ajaran salah) tidak halalkan cara (melakukan pelenyapan paksa). 

Kita kena menghormati manusia, berdasarkan ayat al-Qur’an, “Sesungguhnya Kami 

muliakan anak cucu Adam”. 

 

 
- Apa yang saya sebut ini hypothetical: Mungkin sebab nak mengelak dari international 

human rights pressure, jadi mudahnya orang yang melakukan kesalahan ini dihilangkan saja. 

- Nak buktikan seseorang itu mempunyai pandangan politik yang salah ini lebih susah 

daripada buktikan murder, jadi mudahnya orang ini dilenyapkan saja. 

 

 

 

 

 
Note: The interview was initially recorded, but the recording stopped after only 5 minutes. 

The Consultant realised this only after the interview had ended. 

As a result, the early part of the transcript is based on the actual utterance of the interviewee, 

while the later part is made on point form. In order to ensure the accuracy of the transcript, 

it has been shown to the interviewee. 
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APPENDIX O 

 

 
RESPONDENT 16: 

Mr. Rama Ramanathan 

CAGED 

Written Opinion dated 28 October 2020 

 

 
Question 1: 

Do you think Malaysia should accede to the International Convention for the Protection 

of all Persons from Enforced Disappearance (ICPPED)? 

Yes, M’sia should sign and ratify the ICPPED, just like we did many years ago for the 

Children and Women’s conventions. 

 

 
Question 2: 

Do you think it is necessary to have a separate new law for enforced disappearance? 

Yes. 

First, the process of drafting and enacting the law so will result in public discussion of ED as 

a state-abetted or committed crime, cause politicians and parties to be questioned and force 

them to take sides. 

Second, having it in the statutes will also result in thinking about how police reports alleging 

such crimes should be investigated. For instance, it may be necessary to assign investigation 

of such crimes to an institution which is independent of the police, but has police powers – 

and is well-funded (similar to the Malaysian Anti-Corruption Commission, MACC). 

 

 
Question 3: 

In your view, what are the benefits of acceding to the ICPPED? 

First, forcing a public discussion and recognition of the crime of ED. 

Second, ratifying the ICPPED will give M’sia a moral basis to demand investigation of ED in 

other countries, including India and China which of late have been accused often of 

‘disappearing’ Muslims, minority groups and dissenters. 

Third, ratifying the ICPPED will enable M’sia to seek membership of working groups created 

by the ICPPED to receive reports, press foreign governments for progress reports, comment 

on investigations, etc. 
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Question 4: 

In your view, what are the possible problems with acceding to the ICPPED? If yes, any 

suggestions as to the possible solutions? 

Going by the approach taken by PDRM during the Suhakam public hearings into the 

disappearances of Amri Che Mat and of Raymond Koh, and the PDRM response to the 

proposed Independent Police Complaints and Misconduct Commission (since 2014), the 

police will provide the greatest resistance – both serving and retired police officers. 

PDRM also kow-tow to the religious authorities – most noticeably in the case of Amri Che 

Mat when the then IGP and the head of the Special Branch Social Extremism Division (D12) 

said PDRM will help implement (ungazetted) fatwas. And, also, in the case of IGPs who 

repeatedly failed to implement orders by the courts to apprehend Riduwan Abdullah, husband 

of Indira Gandhi. 

The solution is to create explicit IGPSO (Inspector General of Police Standing Orders) 

covering the nature of ‘support’ provided by the Royal Malaysian Police to religious 

authorities, and the establishment of an independent, multi-religious and multi-disciplinary 

review panel to routinely vet – even if only through random sampling – all cooperation 

between PDRM and the religious authorities at regular intervals. The panel must have 

unlimited access to the IGPSO. 

 

 
Question 5: 

Do you think Malaysia should put any reservation when acceding to the ICPPED? If 

yes, what kind of reservation? 

No. Rule of law requires recognition of ED as a crime. ED can in no way be justified. 

 

 
Question 6: 

Do you have any suggestions for any changes in the legal framework to prevent 

enforced disappearance? 

Even in a state of emergency there is no justification for ED. This should be made explicit by 

making appropriate changes to the Federal Constitution. (For example, the NSC Act, 

intended to address matters of national security, appears to allow for ED.) 
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II. SURVEY REPORT 
 

 

APPENDIX P 

 

 
Title of the Survey: International Convention for the Protection of All Persons against 

Enforced Disappearance (ICPPED) 

Dates of the Survey:    16 – 30 July 2020 

 

 
INTRODUCTION 

In order to improve the quality of information, it is expedient that data is collected so that we 

can draw inferences and make informed decisions on what is considered factual. To date, 

there are variety of methods of data collection involved in this project, which include textual 

and visual analysis (books, journals, newspaper articles, videos), interviews (individual), and 

roundtable discussion with experts. The other method of research involved is collection of 

data from survey form. 

 

 
BACKGROUND 

This survey is aimed at investigating the current awareness of university lecturers and 

students about the issue of enforced disappearance in Malaysia. It is also aimed to gather their 

opinion about the accession to the International Convention for the Protection of All Persons 

against Enforced Disappearance (ICPPED). 

The target respondents for this survey were the lecturers and students at the Ahmad Ibrahim 

Kulliyyah of Laws, International Islamic University Malaysia. The specific respondents were 

chosen because of their knowledge on international conventions and laws. 

 

 
METHODOLOGY 

We conducted the survey via Google Form. It is because we want to accommodate the 

respondents in sharing their opinion in the most convenient way, as the form can be accessed 

anytime and anywhere, provided that they have the access to internet. Once they accessed the 

form, a brief introduction to the issue was given in the Google Form. Then the respondents 

were given 2 main questions, and they may choose more than 1 answer for question no. 2. 

The wording and mode of the questionnaire were formed in the simplest way possible so that 

they can understand and give the correct responses. 
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We extended the survey invitation via Google link to 75 law lecturers and 300 students, 

where the link was shared in WhatsApp group, email and personal communication. The 

survey was conducted from 16 July until 30 July 2020. 

 

 
THE FINDINGS 

Although the data was collected from a representative sample of a different group, i.e. 

students and lecturers, it does not necessarily mean that the results also apply to the whole 

community. There are 3 important findings that we have deduced from the survey: 

 

 
1) There were 126 respondents to the questionnaire. 

Out of 375 respondents, only 126 have responded. Among the limitation that we faced 

was to reach and persuade the respondents to answer the survey. There were many 

restrictions due to Covid-19, where classes had to be conducted online and lecturers were 

given option to work from home. Therefore, the only way to communicate with the 

respondents were via WhatsApp, email and personal messenger. 

 
 

 

 

 

 

 

2) The first question for the survey is “Do you think Malaysia should sign and 

accede to the convention?” 

 
Majority of the 55.6% (70) respondents agreed with the suggestion, while the 

remaining of 44.4% (56) disagreed. 
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3) The second question is “If you object to signing and accession to the convention, 

what are your reasons? (you can tick X to more than one answer)” 

 

 

 

 

 
The following is the top three reasons that contributed to the disagreement for the 

signing and accession to the convention: 

1) National Security Concern (52.4%) 

2) Concern that human rights instrument a backdoor to the new type of colonialism 

(38.9%) 

3) Possibility of no enforcement (37.3%) 
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The remaining results show the percentage of the other reasons for disagreement: 

1) Malaysia is opening itself to possible international claims (35.7%) 

2) Malaysian reservations might be objected (30.2%) 

3) Interference with domestic sovereignty (30.2%) 

4) No balance between individual rights and public interest (29.4%) 

5) Refusal to be subjected to international monitoring (27.8%) 

6) It can be costly to Malaysia (21.4%) 

7) Malaysia’s human rights record is already good (20.6%) 

8) Might be contrary to Federal Constitution (19.8%) 

9) Possibility of late reporting or non-reporting (18.3%) 

10) It is not legally required (15.1%) 

11) It is inconsistent with Malaysian values (11.1%) 

 

 
CONCLUSION 

The findings of this research do contribute and is significant to the research where it shows 

the majority of respondents agreed to the idea of acceding to the convention. 
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III. AWARENESS CAMPAIGN 

 

 
1. FREQUENTLY ASKED QUESTIONS 

2. AWARENESS PROGRAMME WITH BAR COUNCIL AND CAGED 
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1. FREQUENTLY ASKED QUESTIONS 

 

 
APPENDIX Q 

 

 
Kempen Menentang Pelenyapan Paksa 

 

 

Soalan-Soalan Lazim berhubung Pelenyapan Paksa 

 

 
Apa itu pelenyapan paksa (Enforced Disapperance)? 

 

 
Menurut Konvensyen Antarabangsa bagi Perlindungan Semua Orang Daripada Pelenyapan 

Paksa/International Convention for Protection of all Persons from Enforced Disappearances 

(ICPPED), pelenyapan paksa ditakrifkan sebagai penangkapan, penahanan, penculikan atau 

bentuk-bentuk lain perampasan kebebasan oleh ejen-ejen kerajaan atau oleh orang 

perseorangan, atau kumpulan-kumpulan orang perseorangan, bertindak dengan kelulusan, 

sokongan atau persetujuan kerajaan. 

 

 
Secara ringkasnya, pelenyapan paksa merujuk kepada keadaan di mana seseorang itu 

ditangkap, ditahan atau diculik oleh ejen kerajaan atau mengikut arahan kerajaan di luar 

batasan undang-undang. 

 

 
Pelenyapan paksa merupakan satu masalah yang serius. Di Syria, sekurang-kurangnya 82,000 

orang menjadi mangsa pelenyapan paksa di bawah rejim diktator Bashar semenjak tahun 

2011. Di Sri Lanka, antara 60,000 ke 100,00 dipercayai menjadi mangsa pelenyapan paksa. 

 

 
Siapa yang biasanya menjadi mangsa pelenyapan paksa? 

 

 
Rakyat dan orang awam yang berbeza pandangan atau mengkritik kerajaan merupakan 

mangsa utama dalam kes pelenyapan paksa. Selain itu, peguam, wartawan, dan pejuang hak 

asasi kemanusiaan juga kerap menjadi sasaran. 

 

 
Adakah pelenyapan paksa berlaku di Malaysia? 
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Malaysia merupakan sebuah negara berbilang kaum yang aman. Sekalipun komposisi kaum 

di Malaysia unik, rakyat Malaysia telah membuktikan kemampuan untuk hidup bersama 

secara aman damai. 

 

 
Meskipun begitu, kita tidak boleh leka. Rakyat Syria juga tidak menjangka bahawa negara 

mereka akan mengalami perang saudara pada tahun 2011. Lebih 600,000 orang sudah 

terbunuh dalam konflik di Syria dan sekurang-kurangnya 82,000 orang menjadi mangsa 

pelenyapan paksa. 

 

 
Langkah-langkah aktif perlu diambil untuk memastikan Malaysia sentiasa aman, keselamatan 

rakyat berbilang kaum sentiasa terjaga dan adanya sikap bertanggungjawab yang tinggi 

(accountability) khususnya di kalangan pihak polis, tentera dan ejen kerajaan. 

 

 
Terdapat empat kes yang dipercayai kes pelenyapan paksa dilaporkan berlaku di Malaysia; 

Raymond Koh telah diculik pada 13 Februari 2017, manakala Amri Che Mat diculik pada 24 

November 2016. Joshua Hilmy dan isterinya Ruth terakhir dilihat pada 30 November 2016. 

 

 
Penculikan Koh dirakam CCTV yang memaparkan sekumpulan orang terlatih menahan 

kenderaannya. Rakaman menunjukkan, ia dipercayai satu rancangan rapi membabitkan lebih 

daripada sepuluh lelaki dan tujuh kenderaan. 

 

 
Suruhanjaya Hak Asasi Manusia (SUHAKAM) telah melakukan inkuiri berhubung 

pelenyapan Raymond Koh dan Amri. Pada 3 April 2018, SUHAKAM membentangkan 

laporan hasil 18 bulan inkuiri berhubung kes pelenyapan individu-individu tersebut. 

 

 
Ketika membentangkan laporan inkuiri tersebut, SUHAKAM mendakwa bahawa polis 

Cawangan Khas (SB) terlibat dalam pelenyapan paksa Koh yang diculik pada 2017 dan Amri 

Che Mat yang hilang pada 2016. 

 

 
Laporan setebal kira-kira 100 muka surat setiap satu itu membuat kesimpulan itu daripada 

inkuiri 18 bulan yang dijalankan terhadap pelenyapan kedua-dua individu berkenaan, dengan 

prosiding inkuiri dipengerusikan pesuruhjaya SUHAKAM Mah Weng Kwai (ketika itu) yang 

juga merupakan bekas hakim Mahkamah Rayuan. 

 

 
Pihak Polis Diraja Malaysia (PDRM) dan Kementerian Dalam Negeri (KDN) telah 

menafikan kesimpulan tersebut. 
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KDN ialah kementerian yang mengelolakan jabatan menjaga keselamatan negara termasuk 

PDRM. Cawangan Khas (SB) ialah salah satu bahagian dalam PDRM. Menteri Dalam Negeri 

ketika itu, Dr. Ahmad Zahid Hamidi, ketika diminta mengulas dapatan inkuiri SUHAKAM 

berhubung kes Koh dan Amri menyatakan bahawa tiada arahan dikeluarkan KDN kepada 

Cawangan Khas (SB) untuk bertindak ke atas Raymond Koh serta Amri Che Mat yang kini 

masih belum dapat dikesan. 

 

 
Pada Julai 2019, Menteri Dalam Negeri ketika itu, Muhyiddin Yassin mengumumkan 

pasukan petugas khas dibentuk berikutan penemuan SUHAKAM ke atas kehilangan dua 

individu berkenaan. Pasukan petugas khas itu diberikan tempoh selama enam bulan untuk 

menyiapkan siasatan mereka. 

 

 
Suhakam juga sedang meneruskan inkuiri awam berikutan pelenyapan Joshua Hilmy dan 

isterinya Ruth. 

 

 
Apa kaitan antara SUHAKAM dan perjuangan menentang pelenyapan paksa? 

 

 
SUHAKAM merupakan badan berkanun yang diberi mandat untuk melindungi dan 

mempromosikan hak asasi manusia. Selaras dengan mandat yang diberi, SUHAKAM telah 

berusaha mempromosi langkah-langkah yang boleh diambil untuk mengelak dan mencegah 

pelenyapan paksa. SUHAKAM juga telah menubuhkan Siasatan Awam untuk menyiasat kes 

kehilangan yang dipercayai merupakan kes pelenyapan paksa. Penemuan siasatan boleh 

diakses oleh orang awam serta media di laman web SUHAKAM. 

 

 
Berapa banyak kes kehilangan paksa di Malaysia? 

 

 
Pada ketika ini, tiada undang-undang atau peraturan-peraturan yang berkaitan dengan 

pelenyapan paksa di Malaysia dan peruntukan terhadap penyelesaian sekiranya berlaku 

pelenyapan yang melibatkan Kerajaan atau agensinya. Kes-kes dakwaan pelenyapan paksa 

seringkali diklasifikasikan sebagai kes-kes orang hilang, pemelarian atau penculikan. Oleh 

yang demikian, tiada data rasmi mengenai jumlah kes-kes sebegini di Malaysia. 

 

 
Adakah tiada undang-undang yang menghalang pelenyapan paksa di Malaysia? 

 

 
Tiada. Malaysia tidak mempunyai undang-undang khas untuk menangani isu pelenyapan 

paksa. Undang-undang sedia ada yang merangkumi kes bunuh dan penculikan tidak sesuai 

untuk menangani kes pelenyapan paksa kerana sifatnya yang berbeza. 
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Bagaimana caranya untuk mencegah pelenyapan paksa di Malaysia? 

 

 
Aksesi kepada (accession to) Konvensyen Antarabangsa bagi Perlindungan Semua Orang 

Daripada Pelenyapan Paksa (ICPPED) boleh membantu memastikan perlindungan undang- 

undang dan remedi diberikan kepada mangsa-mangsa pelenyapan paksa. Ia juga 

menggambarkan komitmen bahawa pelenyapan paksa tidak diterima di Malaysia. Semua 

pendakwaan dan hukuman mestilah berlandaskan undang-undang. 

 

 
Apa itu Aksesi kepada Konvensyen Antarabangsa? 

 

 
Konvensyen Antarabangsa merupakan satu perjanjian atau triti antara sesebuah negara 

dengan negara yang lain. Pada peringkat awal, sesebuah negara biasanya akan membuat 

kajian untuk memastikan samada terma-terma sesebuah perjanjian atau triti itu bermanfaat 

untuk negara tersebut. Apabila negara tersebut mendapati bahawa perjanjian itu bermanfaat 

untuk negara, wakil daripada negara tersebut akan menandatangani perjanjian tersebut. 

Bergantung pada peruntukan dalam triti itu sendiri, biasanya triti tidak akan mengikat 

(binding) hanya dengan ditandatangani, melainkan selepas proses ratifikasi (ratification) atau 

aksesi. 

 

 
Proses ratifikasi dan aksesi ini bertujuan memberi masa buat sesebuah negara memastikan 

undang-undang negara tersebut selaras dengan terma-terma triti tersebut. Disebabkan tempoh 

untuk meratifikasi ICPPED telah berakhir, satu-satunya cara untuk Malaysia menjadi pihak 

kepada ICPPED ialah dengan melalui proses aksesi. 

 

 
Apa itu Konvensyen Antarabangsa Bagi Perlindungan Semua Orang Daripada 

Pelenyapan Paksa (ICPPED)? 

 

 
Konvensyen Antarabangsa Bagi Perlindungan Semua Orang Daripada Pelenyapaan Paksa 

(ICPPED) merupakan satu konvensyen antarabangsa yang bertujuan untuk memastikan 

perlindungan undang-undang dan remedi diberikan kepada mangsa-mangsa pelenyapan 

paksa. Konvensyen ini telah diterima oleh Perhimpunan Agung PBB pada tahun 2006. 

 

 
Apa manfaat yang ditawarkan oleh Konvensyen Antarabangsa bagi Perlindungan 

Semua Orang Daripada Pelenyapan Paksa (ICPPED)? 
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Aksesi kepada Konvensyen Antarabangsa bagi Perlindungan Semua Orang Daripada 

Pelenyapan Paksa (ICPPED) boleh membantu memastikan perlindungan undang-undang dan 

remedi diberikan kepada mangsa-mangsa pelenyapan paksa. Ia juga menggambarkan 

komitmen bahawa pelenyapan paksa tidak diterima di Malaysia. 

 

 
Dengan mengaksesi kepada ICPPED, Malaysia perlu mengambil pelbagai langkah-langkah 

aktif untuk memastikan pelenyapan paksa tidak berlaku di Malaysia. Sebagai contoh, 

Malaysia perlu memastikan bahawa tiada penjara rahsia yang dibuat di Malaysia di mana 

seseorang diculik dan ditahan secara paksa. 

 

 
Sekiranya Malaysia mengaksesi kepada ICPPED, Malaysia akan bersama-sama dengan 

negara-negara pihak lain berusaha mencegah pelenyapan paksa secara kolektif. 

 

 
Aksesi kepada ICPPED juga baik untuk pihak polis, tentera dan ejen kerajaan. Ini kerana 

tanggungjawab dan liabiliti kesemua pihak akan menjadi lebih jelas dan teratur. Sebagai 

contoh, seorang polis ingin membuat aduan berhubung apa yang disyaki merupakan satu kes 

pelenyapan paksa. Tanpa undang-undang yang jelas, pegawai tersebut akan berasa bimbang 

sama ada perbuatannya boleh dikenakan hukuman kerana mungkin bercanggah dengan akta 

tertentu seperti Akta Rahsia Rasmi dan sebagainya. Undang-undang yang jelas boleh 

memberi perlindungan kepada pegawai tersebut. 

 

 
Adakah konvensyen-konvensyen hak asasi manusia antarabangsa seperti ini 

bercanggah dengan Perlembagaan? 

 

 
Konvensyen ini selaras dengan semangat Perlembagaan Malaysia. Malaysia sudahpun 

menjadi pihak kepada tiga daripada sembilan konvensyen antarabangsa berhubung hak asasi 

manusia iaitu Konvensyen Penghapusan Semua Bentuk Diskriminasi Terhadap Wanita 

(CEDAW), Konvensyen Hak Asasi Kanak-Kanak (CRC) dan Konvensyen Hak Asasi Orang 

Kurang Upaya (CRPD). 

 

 
Tindakan Malaysia menjadi pihak kepada konvensyen-konvensyen antarabangsa seperti ini 

tidak bercanggah dengan Perlembagaan. Sebaliknya, pelbagai manfaat telah diperolehi oleh 

rakyat Malaysia. Konvensyen-konvensyen ini telah memperkasa wanita, meningkatkan 

perlindungan terhadap kanak-kanak, dan memberi lebih banyak akses kepada Orang Kelainan 

Upaya. 
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Adakah konvensyen ini bercanggah dengan Islam? 

 

 
Islam merupakan agama kedamaian dan menolak kesemua jenis kezaliman. Pelenyapan 

paksa di luar lunas undang-undang merupakan sejenis kezaliman. Pakar-pakar undang- 

undang Islam di Malaysia telah dirujuk dan rata-ratanya telah menzahirkan pandangan 

bahawa konvensyen ini selaras dengan prinsip Islam yang menolak kezaliman. Meskipun 

terdapat khilaf tentang had dan batasan kuasa pemerintah, dalam konteks Malaysia, kuasa 

pemerintah dibatasi oleh Perlembagaan dan undang-undang. 

 

 
Adakah konvensyen ini akan menghilangkan atau mengehadkan kuasa negara? 

 

 
Konvensyen ini akan melarang sesebuah negara daripada melenyapkan seseorang yang 

disyaki melakukan sesuatu aktiviti yang dianggap bertentangan dengan undang-undang. 

Konvensyen ini akan membantu memastikan pelenyapan paksa di luar lunas undang-undang 

tidak berlaku. Sesebuah negara tidak patut membenarkan pelenyapan paksa ke atas mana- 

mana individu dalam mana-mana keadaan di luar lunas undang-undang. Sekiranya seseorang 

individu itu disyaki melakukan jenayah, sebarang hukuman haruslah dibuat selaras dengan 

peruntukan undang-undang sahaja. Sistem kuasa mutlak di mana seseorang boleh dihukum di 

luar lunas undang-undang bukan sebahagian daripada sistem Malaysia. Malaysia terkenal 

sebagai sebuah negara yang berlandaskan undang-undang. 

 

 
Adakah konvensyen ini akan menyukarkan kegiatan membasmi keganasan (terrorism) 

dan sebagainya? 

 

 
Tidak. Terrorism merupakan satu isu global. Negara-negara lain yang telah meratifikasi 

konvensyen ini turut mengambil pendekatan serius dalam menentang kegiatan terrorism. 

Untuk memastikan undang-undang yang dibuat adil dan komprehensif, pandangan kesemua 

pihak termasuk polis, tentera dan unit anti-terrorism perlu diambil kira agar kepentingan 

awam sentiasa terjaga. 

 

 
Selain itu, reservasi (reservation) yang sesuai juga boleh dibuat, seperti yang telah dibuat 

oleh negara-negara pihak lain. Reservasi merujuk tindakan menidakkan atau mengubahsuai 

sesuatu peruntukan triti yang disertai, dengan syarat-syarat tertentu. 
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Adakah penerimaan konvensyen ini bermaksud satu pengakuan bahawa Malaysia 

selama ini mengamalkan pelenyapan paksa? 

 

 
Tidak. Aksesi kepada konvensyen ini tidak bermaksud Malaysia mengamalkan pelenyapan 

paksa selama ini. Aksesi kepada konvensyen ini sekadar satu inisiatif penggerak untuk 

penambahbaikan sistem di Malaysia bagi memastikan pelenyapan paksa tidak berlaku. 

 

 
Apa yang boleh saya buat untuk menentang pelenyapan paksa? 

 

 
Anda boleh menggesa Ahli Parlimen kawasan anda untuk bersama-sama mengambil langkah- 

langkah yang sesuai untuk menghalang pelenyapan paksa. Ini termasuklah membuat kempen 

kesedaran, menggesa penggubalan undang-undang yang relevan atau dengan menggesa 

aksesi kepada konvensyen antarabangsa tersebut. 
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2. AWARENESS PROGRAMME WITH BAR COUNCIL AND CAGED 

 

 
APPENDIX R 

 

 
Report on Webinar with CAGED 

 

 
Introduction 

On 29 August 2020 (Saturday), a webinar entitled ‘How to prevent Enforced Disappearances 

in Malaysia’ was conducted online with Dr. Mohd Yazid bin Zul Kepli, a member of this 

team, a representative from the Bar Council, Mr. Andrew Khoo (Co-Chair of the 

Constitutional Law Committee, Bar Council of Malaysia), Madam Susanna Liew (the wife of 

Pastor Raymond Koh), Ms Esther (the daughter of Pastor Koh), and Puan Noorhayati Mohd 

Ariffin, (the wife of Mr. Amri Che Mat).   The programme was organised by the NGO 

Citizens Against Enforced Disappearances (Caged). 

 

 
The webinar was held a day before the International Day of the Victims of Enforced 

Disappearances, as declared by the United Nations. The programme was streamed online via 

FB and is available online on YouTube. 

 

 
The purpose of the programme was to create awareness among the public at large on the 

importance of the issue and the need to have proper legal and institutional framework to 

collectively fight enforced disappearances in Malaysia. 

 

 
The programme included talks with the families of Pastor Raymond Koh and Mr. Amri Che 

Mat, explanation on the actions that can be taken to prevent enforced disappearances and a 

Q&A session. 

 

 

 

Objectives 

1. To create public awareness on the issue of enforced disappearances 

2. To get public support in the fight against enforced disappearances 

3. To explain the benefits of ICPPED to the public 

4. To answer questions and concerns from the public 
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Result 

The online programme was accepted well with more than 4,000 views from various 

countries. The programme was also reported in Malaysiakini. During the webinar, the 

audience was told that everyone can play an important role in spreading the word on the 

matter of enforced disappearances: 

 

 
“Much can be done. We must work together to attract the government’s attention 

to the issue. We can have webinars, get media exposure, and write in the papers. 

“We must do all these to (draw) the government's and people’s attention to the 

matter of enforced disappearances.” 

 

 
In addition, Mr. Khoo also explained that he hoped to discuss the matter with lawmakers so 

that the issue of enforced disappearances could be given greater exposure: 

 

 
“We can raise this with parliamentarians, write on their Facebook, obtain their 

help as individuals, to ensure this gets more attention.” 
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IV. LISTS OF INTERNATIONAL INSTRUMENTS AND LOCAL LEGISLATIONS 

 

 
1.  TREATIES, DECLARATION AND OTHER INTERNATIONAL INSTRUMENTS 

REFERRED TO IN THIS REPORT 

(Appendix S) 

2. LOCAL LEGISLATIONS AFFECTED BY THE ICPPED 

(Appendix T) 

3. INTERNATIONAL CONVENTION FOR THE PROTECTION OF ALL PERSONS 

FROM ENFORCED DISAPPEARANCE 

(Appendix U) 
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1.  TREATIES, DECLARATION AND OTHER INTERNATIONAL INSTRUMENTS 

REFERRED TO IN THIS REPORT 

 

 
APPENDIX S 

 

 

1) Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment 

2) Convention on the Elimination of All Forms of Discrimination Against Women 

- Articles 2 (f), 5 (a), 7 (b), 9 and 16 

3) Convention on the Elimination of All Forms of Racial Discrimination 

4) Convention on the Rights of Persons with Disabilities 

5) Convention on the Rights of the Child 

6) Geneva Conventions of 1949 

7) International   Convention   for   the   Protection of All Persons from Enforced 

Disappearance 

8) International Convention on the Protection of the Rights of All Migrant Workers and 

Members of Their Families 

9) International Covenant on Civil and Political Rights 

10) International Covenant on Economic, Social, and Cultural Rights 

11) International Law Commission’s Articles on Responsibility of States for 

Internationally Wrongful Acts 2001 

12) Optional Protocol to the Convention on the Rights of the Child on the Sale of 

Children, Child Prostitution and Child Pornography 

13) Optional Protocol to the Convention on the Rights of the Child on the Involvement of 

Children in Armed Conflict 

14) Universal Declaration of Human Rights 1948 
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2. LOCAL LEGISLATIONS AFFECTED BY THE ICPPED 

 

 
APPENDIX T 

 

 
 

1) Armed Forces Act 1972 

- sections 50 and 65 

2) Federal Constitution 

- Articles 5 (5), 32, 149, 150 (6A), 151 (3), 181, 182 and 183 

3) Penal Code 

4) Police Act 1967 

5) Syariah Criminal Offences Enactments 
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3. INTERNATIONAL CONVENTION FOR THE PROTECTION OF ALL PERSONS 

FROM ENFORCED DISAPPEARANCE 

 

 
APPENDIX U 

 

 
 

International Convention for the Protection of All Persons from Enforced 

Disappearance 

 

 
Preamble 

 

 
The States Parties to this Convention, 

 

 
Considering the obligation of States under the Charter of the United Nations to promote 

universal respect for, and observance of, human rights and fundamental freedoms, 

 

 
Having regard to the Universal Declaration of Human Rights, 

 

 
Recalling the International Covenant on Economic, Social and Cultural Rights, the 

International Covenant on Civil and Political Rights and the other relevant international 

instruments in the fields of human rights, humanitarian law and international criminal law, 

 

 
Also recalling the Declaration on the Protection of All Persons from Enforced 

Disappearance adopted by the General Assembly of the United Nations in its resolution 

47/133 of 18 December 1992, 

 

 
Aware of the extreme seriousness of enforced disappearance, which constitutes a crime and, 

in certain circumstances defined in international law, a crime against humanity, 

 

 
Determined to prevent enforced disappearances and to combat impunity for the crime of 

enforced disappearance, 

 

 
Considering the right of any person not to be subjected to enforced disappearance, the right 

of victims to justice and to reparation, 
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Affirming the right of any victim to know the truth about the circumstances of an enforced 

disappearance and the fate of the disappeared person, and the right to freedom to seek, 

receive and impart information to this end, 

 

 
Have agreed on the following articles: 

 

 
PART I 

 

 
Article 1 

 

 
1. No one shall be subjected to enforced disappearance. 

 

 
2. No exceptional circumstances whatsoever, whether a state of war or a threat of war, 

internal political instability or any other public emergency, may be invoked as a justification 

for enforced disappearance. 

 

 
Article 2 

 

 
For the purposes of this Convention, "enforced disappearance" is considered to be the arrest, 

detention, abduction or any other form of deprivation of liberty by agents of the State or by 

persons or groups of persons acting with the authorization, support or acquiescence of the 

State, followed by a refusal to acknowledge the deprivation of liberty or by concealment of 

the fate or whereabouts of the disappeared person, which place such a person outside the 

protection of the law. 

 

 
Article 3 

 

 
Each State Party shall take appropriate measures to investigate acts defined in article 2 

committed by persons or groups of persons acting without the authorization, support or 

acquiescence of the State and to bring those responsible to justice. 

 

 
Article 4 
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Each State Party shall take the necessary measures to ensure that enforced disappearance 

constitutes an offence under its criminal law. 

 

 
Article 5 

 

 
The widespread or systematic practice of enforced disappearance constitutes a crime against 

humanity as defined in applicable international law and shall attract the consequences 

provided for under such applicable international law. 

 

 
Article 6 

 

 
1. Each State Party shall take the necessary measures to hold criminally responsible at least: 

 

 
( a ) Any person who commits, orders, solicits or induces the commission of, attempts to 

commit, is an accomplice to or participates in an enforced disappearance; 

 

 
( b ) A superior who: 

 

 
(i) Knew, or consciously disregarded information which clearly indicated, that subordinates 

under his or her effective authority and control were committing or about to commit a crime 

of enforced disappearance; 

 

 
(ii) Exercised effective responsibility for and control over activities which were concerned 

with the crime of enforced disappearance; and 

 

 
(iii) Failed to take all necessary and reasonable measures within his or her power to prevent 

or repress the commission of an enforced disappearance or to submit the matter to the 

competent authorities for investigation and prosecution; 

 

 
( c ) Subparagraph ( b ) above is without prejudice to the higher standards of responsibility 

applicable under relevant international law to a military commander or to a person effectively 

acting as a military commander. 



234 
 

2. No order or instruction from any public authority, civilian, military or other, may be 

invoked to justify an offence of enforced disappearance. 

 

 
Article 7 

 

 
1. Each State Party shall make the offence of enforced disappearance punishable by 

appropriate penalties which take into account its extreme seriousness. 

 

 
2. Each State Party may establish: 

 

 
( a ) Mitigating circumstances, in particular for persons who, having been implicated in the 

commission of an enforced disappearance, effectively contribute to bringing the disappeared 

person forward alive or make it possible to clarify cases of enforced disappearance or to 

identify the perpetrators of an enforced disappearance; 

 

 
( b ) Without prejudice to other criminal procedures, aggravating circumstances, in particular 

in the event of the death of the disappeared person or the commission of an enforced 

disappearance in respect of pregnant women, minors, persons with disabilities or other 

particularly vulnerable persons. 

 

 
Article 8 

 

 
Without prejudice to article 5, 

 

 
1. A State Party which applies a statute of limitations in respect of enforced disappearance 

shall take the necessary measures to ensure that the term of limitation for criminal 

proceedings: 

 

 
( a ) Is of long duration and is proportionate to the extreme seriousness of this offence; 

 

 
( b ) Commences from the moment when the offence of enforced disappearance ceases, 

taking into account its continuous nature. 
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2. Each State Party shall guarantee the right of victims of enforced disappearance to an 

effective remedy during the term of limitation. 

 

 
Article 9 

 

 
1. Each State Party shall take the necessary measures to establish its competence to exercise 

jurisdiction over the offence of enforced disappearance: 

 

 
( a ) When the offence is committed in any territory under its jurisdiction or on board a ship 

or aircraft registered in that State; 

 

 
( b ) When the alleged offender is one of its nationals; 

 

 
( c ) When the disappeared person is one of its nationals and the State Party considers it 

appropriate. 

 

 
2. Each State Party shall likewise take such measures as may be necessary to establish its 

competence to exercise jurisdiction over the offence of enforced disappearance when the 

alleged offender is present in any territory under its jurisdiction, unless it extradites or 

surrenders him or her to another State in accordance with its international obligations or 

surrenders him or her to an international criminal tribunal whose jurisdiction it has 

recognized. 

 

 
3. This Convention does not exclude any additional criminal jurisdiction exercised in 

accordance with national law. 

 

 
Article 10 

 

 
1. Upon being satisfied, after an examination of the information available to it, that the 

circumstances so warrant, any State Party in whose territory a person suspected of having 

committed an offence of enforced disappearance is present shall take him or her into custody 

or take such other legal measures as are necessary to ensure his or her presence. The custody 

and other legal measures shall be as provided for in the law of that State Party but may be 

maintained only for such time as is necessary to ensure the person's presence at criminal, 

surrender or extradition proceedings. 
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2. A State Party which has taken the measures referred to in paragraph 1 of this article shall 

immediately carry out a preliminary inquiry or investigations to establish the facts. It shall 

notify the States Parties referred to in article 9, paragraph 1, of the measures it has taken in 

pursuance of paragraph 1 of this article, including detention and the circumstances warranting 

detention, and of the findings of its preliminary inquiry or its investigations, indicating 

whether it intends to exercise its jurisdiction. 

 

 
3. Any person in custody pursuant to paragraph 1 of this article may communicate 

immediately with the nearest appropriate representative of the State of which he or she is a 

national, or, if he or she is a stateless person, with the representative of the State where he or 

she usually resides. 

 

 
Article 11 

 

 
1. The State Party in the territory under whose jurisdiction a person alleged to have 

committed an offence of enforced disappearance is found shall, if it does not extradite that 

person or surrender him or her to another State in accordance with its international 

obligations or surrender him or her to an international criminal tribunal whose jurisdiction it 

has recognized, submit the case to its competent authorities for the purpose of prosecution. 

 

 
2. These authorities shall take their decision in the same manner as in the case of any ordinary 

offence of a serious nature under the law of that State Party. In the cases referred to in article 

9, paragraph 2, the standards of evidence required for prosecution and conviction shall in no 

way be less stringent than those which apply in the cases referred to in article 9, paragraph 1. 

 

 
3. Any person against whom proceedings are brought in connection with an offence of 

enforced disappearance shall be guaranteed fair treatment at all stages of the proceedings. 

Any person tried for an offence of enforced disappearance shall benefit from a fair trial 

before a competent, independent and impartial court or tribunal established by law. 

 

 
Article 12 

 

 
1. Each State Party shall ensure that any individual who alleges that a person has been 

subjected to enforced disappearance has the right to report the facts to the competent 

authorities, which shall examine the allegation promptly and impartially and, where 

necessary, undertake without delay a thorough and impartial investigation. Appropriate steps 

shall be taken, where necessary, to ensure that the complainant, witnesses, relatives of the 

disappeared person and their defence counsel, as well as persons participating in the 
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investigation, are protected against all ill-treatment or intimidation as a consequence of the 

complaint or any evidence given. 

 

 
2. Where there are reasonable grounds for believing that a person has been subjected to 

enforced disappearance, the authorities referred to in paragraph 1 of this article shall 

undertake an investigation, even if there has been no formal complaint. 

 

 
3. Each State Party shall ensure that the authorities referred to in paragraph 1 of this article: 

 

 
( a ) Have the necessary powers and resources to conduct the investigation effectively, 

including access to the documentation and other information relevant to their investigation; 

 

 
( b ) Have access, if necessary with the prior authorization of a judicial authority, which shall 

rule promptly on the matter, to any place of detention or any other place where there are 

reasonable grounds to believe that the disappeared person may be present. 

 

 
4. Each State Party shall take the necessary measures to prevent and sanction acts that hinder 

the conduct of an investigation. It shall ensure in particular that persons suspected of having 

committed an offence of enforced disappearance are not in a position to influence the 

progress of an investigation by means of pressure or acts of intimidation or reprisal aimed at 

the complainant, witnesses, relatives of the disappeared person or their defence counsel, or at 

persons participating in the investigation. 

 

 
Article 13 

 

 
1. For the purposes of extradition between States Parties, the offence of enforced 

disappearance shall not be regarded as a political offence or as an offence connected with a 

political offence or as an offence inspired by political motives. Accordingly, a request for 

extradition based on such an offence may not be refused on these grounds alone. 

 

 
2. The offence of enforced disappearance shall be deemed to be included as an extraditable 

offence in any extradition treaty existing between States Parties before the entry into force of 

this Convention. 

 

 
3. States Parties undertake to include the offence of enforced disappearance as an extraditable 

offence in any extradition treaty subsequently to be concluded between them. 
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4. If a State Party which makes extradition conditional on the existence of a treaty receives a 

request for extradition from another State Party with which it has no extradition treaty, it may 

consider this Convention as the necessary legal basis for extradition in respect of the offence 

of enforced disappearance. 

 

 
5. States Parties which do not make extradition conditional on the existence of a treaty shall 

recognize the offence of enforced disappearance as an extraditable offence between 

themselves. 

 

 
6. Extradition shall, in all cases, be subject to the conditions provided for by the law of the 

requested State Party or by applicable extradition treaties, including, in particular, conditions 

relating to the minimum penalty requirement for extradition and the grounds upon which the 

requested State Party may refuse extradition or make it subject to certain conditions. 

 

 
7. Nothing in this Convention shall be interpreted as imposing an obligation to extradite if the 

requested State Party has substantial grounds for believing that the request has been made for 

the purpose of prosecuting or punishing a person on account of that person's sex, race, 

religion, nationality, ethnic origin, political opinions or membership of a particular social 

group, or that compliance with the request would cause harm to that person for any one of 

these reasons. 

 

 
Article 14 

 

 
1. States Parties shall afford one another the greatest measure of mutual legal assistance in 

connection with criminal proceedings brought in respect of an offence of enforced 

disappearance, including the supply of all evidence at their disposal that is necessary for the 

proceedings. 

 

 
2. Such mutual legal assistance shall be subject to the conditions provided for by the domestic 

law of the requested State Party or by applicable treaties on mutual legal assistance, 

including, in particular, the conditions in relation to the grounds upon which the requested 

State Party may refuse to grant mutual legal assistance or may make it subject to conditions. 

 

 
Article 15 
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States Parties shall cooperate with each other and shall afford one another the greatest 

measure of mutual assistance with a view to assisting victims of enforced disappearance, and 

in searching for, locating and releasing disappeared persons and, in the event of death, in 

exhuming and identifying them and returning their remains. 

 

 
Article 16 

 

 
1. No State Party shall expel, return ("refouler"), surrender or extradite a person to another 

State where there are substantial grounds for believing that he or she would be in danger of 

being subjected to enforced disappearance. 

 

 
2. For the purpose of determining whether there are such grounds, the competent authorities 

shall take into account all relevant considerations, including, where applicable, the existence 

in the State concerned of a consistent pattern of gross, flagrant or mass violations of human 

rights or of serious violations of international humanitarian law. 

 

 
Article 17 

 

 
1. No one shall be held in secret detention. 

 

 
2. Without prejudice to other international obligations of the State Party with regard to the 

deprivation of liberty, each State Party shall, in its legislation: 

 

 
( a ) Establish the conditions under which orders of deprivation of liberty may be given; 

 

 
( b ) Indicate those authorities authorized to order the deprivation of liberty; 

 

 
( c ) Guarantee that any person deprived of liberty shall be held solely in officially recognized 

and supervised places of deprivation of liberty; 

 

 
( d ) Guarantee that any person deprived of liberty shall be authorized to communicate with 

and be visited by his or her family, counsel or any other person of his or her choice, subject 

only to the conditions established by law, or, if he or she is a foreigner, to communicate with 

his or her consular authorities, in accordance with applicable international law; 
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( e ) Guarantee access by the competent and legally authorized authorities and institutions to 

the places where persons are deprived of liberty, if necessary with prior authorization from a 

judicial authority; 

 

 
( f ) Guarantee that any person deprived of liberty or, in the case of a suspected enforced 

disappearance, since the person deprived of liberty is not able to exercise this right, any 

persons with a legitimate interest, such as relatives of the person deprived of liberty, their 

representatives or their counsel, shall, in all circumstances, be entitled to take proceedings 

before a court, in order that the court may decide without delay on the lawfulness of the 

deprivation of liberty and order the person's release if such deprivation of liberty is not 

lawful. 

 

 
3. Each State Party shall assure the compilation and maintenance of one or more up-to-date 

official registers and/or records of persons deprived of liberty, which shall be made promptly 

available, upon request, to any judicial or other competent authority or institution authorized 

for that purpose by the law of the State Party concerned or any relevant international legal 

instrument to which the State concerned is a party. The information contained therein shall 

include, as a minimum: 

 

 
( a ) The identity of the person deprived of liberty; 

 

 
( b ) The date, time and place where the person was deprived of liberty and the identity of the 

authority that deprived the person of liberty; 

 

 
( c ) The authority that ordered the deprivation of liberty and the grounds for the deprivation 

of liberty; 

 

 
( d ) The authority responsible for supervising the deprivation of liberty; 

 

 
( e ) The place of deprivation of liberty, the date and time of admission to the place of 

deprivation of liberty and the authority responsible for the place of deprivation of liberty; 

 

 
( f ) Elements relating to the state of health of the person deprived of liberty; 

 

 
( g ) In the event of death during the deprivation of liberty, the circumstances and cause of 

death and the destination of the remains; 
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( h ) The date and time of release or transfer to another place of detention, the destination and 

the authority responsible for the transfer. 

 

 
Article 18 

 

 
1. Subject to articles 19 and 20, each State Party shall guarantee to any person with a 

legitimate interest in this information, such as relatives of the person deprived of liberty, their 

representatives or their counsel, access to at least the following information: 

 

 
( a ) The authority that ordered the deprivation of liberty; 

 

 
( b ) The date, time and place where the person was deprived of liberty and admitted to the 

place of deprivation of liberty; 

 

 
( c ) The authority responsible for supervising the deprivation of liberty; 

 

 
( d ) The whereabouts of the person deprived of liberty, including, in the event of a transfer to 

another place of deprivation of liberty, the destination and the authority responsible for the 

transfer; 

 

 
( e ) The date, time and place of release; 

 

 
( f ) Elements relating to the state of health of the person deprived of liberty; 

 

 
( g ) In the event of death during the deprivation of liberty, the circumstances and cause of 

death and the destination of the remains. 

 

 
2. Appropriate measures shall be taken, where necessary, to protect the persons referred to in 

paragraph 1 of this article, as well as persons participating in the investigation, from any ill- 

treatment, intimidation or sanction as a result of the search for information concerning a 

person deprived of liberty. 
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1. Personal information, including medical and genetic data, which is collected and/or 

transmitted within the framework of the search for a disappeared person shall not be used or 

made available for purposes other than the search for the disappeared person. This is without 

prejudice to the use of such information in criminal proceedings relating to an offence of 

enforced disappearance or the exercise of the right to obtain reparation. 

 

 
2. The collection, processing, use and storage of personal information, including medical and 

genetic data, shall not infringe or have the effect of infringing the human rights, fundamental 

freedoms or human dignity of an individual. 

 

 
Article 20 

 

 
1. Only where a person is under the protection of the law and the deprivation of liberty is 

subject to judicial control may the right to information referred to in article 18 be restricted, 

on an exceptional basis, where strictly necessary and where provided for by law, and if the 

transmission of the information would adversely affect the privacy or safety of the person, 

hinder a criminal investigation, or for other equivalent reasons in accordance with the law, 

and in conformity with applicable international law and with the objectives of this 

Convention. In no case shall there be restrictions on the right to information referred to in 

article 18 that could constitute conduct defined in article 2 or be in violation of article 17, 

paragraph 1. 

 

 
2. Without prejudice to consideration of the lawfulness of the deprivation of a person's 

liberty, States Parties shall guarantee to the persons referred to in article 18, paragraph 1, the 

right to a prompt and effective judicial remedy as a means of obtaining without delay the 

information referred to in article 18, paragraph 1. This right to a remedy may not be 

suspended or restricted in any circumstances. 

 

 
Article 21 

 

 
Each State Party shall take the necessary measures to ensure that persons deprived of liberty 

are released in a manner permitting reliable verification that they have actually been released. 

Each State Party shall also take the necessary measures to assure the physical integrity of 

such persons and their ability to exercise fully their rights at the time of release, without 

prejudice to any obligations to which such persons may be subject under national law. 
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Without prejudice to article 6, each State Party shall take the necessary measures to prevent 

and impose sanctions for the following conduct: 

 

 
( a ) Delaying or obstructing the remedies referred to in article 17, paragraph 2 ( f ), and 

article 20, paragraph 2; 

 

 
( b ) Failure to record the deprivation of liberty of any person, or the recording of any 

information which the official responsible for the official register knew or should have 

known to be inaccurate; 

 

 
( c ) Refusal to provide information on the deprivation of liberty of a person, or the provision 

of inaccurate information, even though the legal requirements for providing such information 

have been met. 

 

 
Article 23 

 

 
1. Each State Party shall ensure that the training of law enforcement personnel, civil or 

military, medical personnel, public officials and other persons who may be involved in the 

custody or treatment of any person deprived of liberty includes the necessary education and 

information regarding the relevant provisions of this Convention, in order to: 

 

 
( a ) Prevent the involvement of such officials in enforced disappearances; 

 

 
( b ) Emphasize the importance of prevention and investigations in relation to enforced 

disappearances; 

 

 
( c ) Ensure that the urgent need to resolve cases of enforced disappearance is recognized. 

 

 
2. Each State Party shall ensure that orders or instructions prescribing, authorizing or 

encouraging enforced disappearance are prohibited. Each State Party shall guarantee that a 

person who refuses to obey such an order will not be punished. 

 

 
3. Each State Party shall take the necessary measures to ensure that the persons referred to in 

paragraph 1 of this article who have reason to believe that an enforced disappearance has 
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occurred or is planned report the matter to their superiors and, where necessary, to the 

appropriate authorities or bodies vested with powers of review or remedy. 

 

 
Article 24 

 

 
1. For the purposes of this Convention, "victim" means the disappeared person and any 

individual who has suffered harm as the direct result of an enforced disappearance. 

 

 
2. Each victim has the right to know the truth regarding the circumstances of the enforced 

disappearance, the progress and results of the investigation and the fate of the disappeared 

person. Each State Party shall take appropriate measures in this regard. 

 

 
3. Each State Party shall take all appropriate measures to search for, locate and release 

disappeared persons and, in the event of death, to locate, respect and return their remains. 

 

 
4. Each State Party shall ensure in its legal system that the victims of enforced disappearance 

have the right to obtain reparation and prompt, fair and adequate compensation. 

 

 
5. The right to obtain reparation referred to in paragraph 4 of this article covers material and 

moral damages and, where appropriate, other forms of reparation such as: 

 

 
( a ) Restitution; 

 

 
( b ) Rehabilitation; 

 

 
( c ) Satisfaction, including restoration of dignity and reputation; 

 

 
( d ) Guarantees of non-repetition. 

 

 
6. Without prejudice to the obligation to continue the investigation until the fate of the 

disappeared person has been clarified, each State Party shall take the appropriate steps with 

regard to the legal situation of disappeared persons whose fate has not been clarified and that 

of their relatives, in fields such as social welfare, financial matters, family law and property 

rights. 
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7. Each State Party shall guarantee the right to form and participate freely in organizations 

and associations concerned with attempting to establish the circumstances of enforced 

disappearances and the fate of disappeared persons, and to assist victims of enforced 

disappearance. 

 

 
Article 25 

 

 
1. Each State Party shall take the necessary measures to prevent and punish under its criminal 

law: 

 

 
( a ) The wrongful removal of children who are subjected to enforced disappearance, children 

whose father, mother or legal guardian is subjected to enforced disappearance or children 

born during the captivity of a mother subjected to enforced disappearance; 

 

 
( b ) The falsification, concealment or destruction of documents attesting to the true identity 

of the children referred to in subparagraph ( a ) above. 

 

 
2. Each State Party shall take the necessary measures to search for and identify the children 

referred to in paragraph 1 ( a ) of this article and to return them to their families of origin, in 

accordance with legal procedures and applicable international agreements. 

 

 
3. States Parties shall assist one another in searching for, identifying and locating the children 

referred to in paragraph 1 ( a ) of this article. 

 

 
4. Given the need to protect the best interests of the children referred to in paragraph 1 ( a ) of 

this article and their right to preserve, or to have re-established, their identity, including their 

nationality, name and family relations as recognized by law, States Parties which recognize a 

system of adoption or other form of placement of children shall have legal procedures in 

place to review the adoption or placement procedure, and, where appropriate, to annul any 

adoption or placement of children that originated in an enforced disappearance. 

 

 
5. In all cases, and in particular in all matters relating to this article, the best interests of the 

child shall be a primary consideration, and a child who is capable of forming his or her own 

views shall have the right to express those views freely, the views of the child being given 

due weight in accordance with the age and maturity of the child. 
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PART II 

 

 
Article 26 

 

 
1. A Committee on Enforced Disappearances (hereinafter referred to as "the Committee") 

shall be established to carry out the functions provided for under this Convention. The 

Committee shall consist of ten experts of high moral character and recognized competence in 

the field of human rights, who shall serve in their personal capacity and be independent and 

impartial. The members of the Committee shall be elected by the States Parties according to 

equitable geographical distribution. Due account shall be taken of the usefulness of the 

participation in the work of the Committee of persons having relevant legal experience and of 

balanced gender representation. 

 

 
2. The members of the Committee shall be elected by secret ballot from a list of persons 

nominated by States Parties from among their nationals, at biennial meetings of the States 

Parties convened by the Secretary-General of the United Nations for this purpose. At those 

meetings, for which two thirds of the States Parties shall constitute a quorum, the persons 

elected to the Committee shall be those who obtain the largest number of votes and an 

absolute majority of the votes of the representatives of States Parties present and voting. 

 

 
3. The initial election shall be held no later than six months after the date of entry into force 

of this Convention. Four months before the date of each election, the Secretary-General of the 

United Nations shall address a letter to the States Parties inviting them to submit nominations 

within three months. The Secretary-General shall prepare a list in alphabetical order of all 

persons thus nominated, indicating the State Party which nominated each candidate, and shall 

submit this list to all States Parties. 

 

 
4. The members of the Committee shall be elected for a term of four years. They shall be 

eligible for re-election once. However, the term of five of the members elected at the first 

election shall expire at the end of two years; immediately after the first election, the names of 

these five members shall be chosen by lot by the chairman of the meeting referred to in 

paragraph 2 of this article. 

 

 
5. If a member of the Committee dies or resigns or for any other reason can no longer 

perform his or her Committee duties, the State Party which nominated him or her shall, in 

accordance with the criteria set out in paragraph 1 of this article, appoint another candidate 

from among its nationals to serve out his or her term, subject to the approval of the majority 

of the States Parties. Such approval shall be considered to have been obtained unless half or 
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more of the States Parties respond negatively within six weeks of having been informed by 

the Secretary-General of the United Nations of the proposed appointment. 

 

 
6. The Committee shall establish its own rules of procedure. 

 

 
7. The Secretary-General of the United Nations shall provide the Committee with the 

necessary means, staff and facilities for the effective performance of its functions. The 

Secretary-General of the United Nations shall convene the initial meeting of the Committee. 

 

 
8. The members of the Committee shall be entitled to the facilities, privileges and immunities 

of experts on mission for the United Nations, as laid down in the relevant sections of the 

Convention on the Privileges and Immunities of the United Nations. 

 

 
9. Each State Party shall cooperate with the Committee and assist its members in the 

fulfilment of their mandate, to the extent of the Committee's functions that the State Party has 

accepted. 

 

 
Article 27 

 

 
A Conference of the States Parties will take place at the earliest four years and at the latest six 

years following the entry into force of this Convention to evaluate the functioning of the 

Committee and to decide, in accordance with the procedure described in article 44, paragraph 

2, whether it is appropriate to transfer to another body - without excluding any possibility - 

the monitoring of this Convention, in accordance with the functions defined in articles 28 to 

36. 

 

 
Article 28 

 

 
1. In the framework of the competencies granted by this Convention, the Committee shall 

cooperate with all relevant organs, offices and specialized agencies and funds of the United 

Nations, with the treaty bodies instituted by international instruments, with the special 

procedures of the United Nations and with the relevant regional intergovernmental 

organizations or bodies, as well as with all relevant State institutions, agencies or offices 

working towards the protection of all persons against enforced disappearances. 



248  

2. As it discharges its mandate, the Committee shall consult other treaty bodies instituted by 

relevant international human rights instruments, in particular the Human Rights Committee 

instituted by the International Covenant on Civil and Political Rights, with a view to ensuring 

the consistency of their respective observations and recommendations. 

 

 
Article 29 

 

 
1. Each State Party shall submit to the Committee, through the Secretary-General of the 

United Nations, a report on the measures taken to give effect to its obligations under this 

Convention, within two years after the entry into force of this Convention for the State Party 

concerned. 

 

 
2. The Secretary-General of the United Nations shall make this report available to all States 

Parties. 

 

 
3. Each report shall be considered by the Committee, which shall issue such comments, 

observations or recommendations as it may deem appropriate. The comments, observations 

or recommendations shall be communicated to the State Party concerned, which may respond 

to them, on its own initiative or at the request of the Committee. 

 

 
4. The Committee may also request States Parties to provide additional information on the 

implementation of this Convention. 

 

 
Article 30 

 

 
1. A request that a disappeared person should be sought and found may be submitted to the 

Committee, as a matter of urgency, by relatives of the disappeared person or their legal 

representatives, their counsel or any person authorized by them, as well as by any other 

person having a legitimate interest. 

 

 
2. If the Committee considers that a request for urgent action submitted in pursuance of 

paragraph 1 of this article: 

 

 
( a ) Is not manifestly unfounded; 
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( b ) Does not constitute an abuse of the right of submission of such requests; 

 

 
( c ) Has already been duly presented to the competent bodies of the State Party concerned, 

such as those authorized to undertake investigations, where such a possibility exists; 

 

 
( d ) Is not incompatible with the provisions of this Convention; and 

 

 
( e ) The same matter is not being examined under another procedure of international 

investigation or settlement of the same nature; 

 

 
it shall request the State Party concerned to provide it with information on the situation of the 

persons sought, within a time limit set by the Committee. 

 

 
3. In the light of the information provided by the State Party concerned in accordance with 

paragraph 2 of this article, the Committee may transmit recommendations to the State Party, 

including a request that the State Party should take all the necessary measures, including 

interim measures, to locate and protect the person concerned in accordance with this 

Convention and to inform the Committee, within a specified period of time, of measures 

taken, taking into account the urgency of the situation. The Committee shall inform the 

person submitting the urgent action request of its recommendations and of the information 

provided to it by the State as it becomes available. 

 

 
4. The Committee shall continue its efforts to work with the State Party concerned for as long 

as the fate of the person sought remains unresolved. The person presenting the request shall 

be kept informed. 

 

 
Article 31 

 

 
1. A State Party may at the time of ratification of this Convention or at any time afterwards 

declare that it recognizes the competence of the Committee to receive and consider 

communications from or on behalf of individuals subject to its jurisdiction claiming to be 

victims of a violation by this State Party of provisions of this Convention. The Committee 

shall not admit any communication concerning a State Party which has not made such a 

declaration. 

 

 
2. The Committee shall consider a communication inadmissible where: 
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( a ) The communication is anonymous; 

 

 
( b ) The communication constitutes an abuse of the right of submission of such 

communications or is incompatible with the provisions of this Convention; 

 

 
( c ) The same matter is being examined under another procedure of international 

investigation or settlement of the same nature; or where 

 

 
( d ) All effective available domestic remedies have not been exhausted. This rule shall not 

apply where the application of the remedies is unreasonably prolonged. 

 

 
3. If the Committee considers that the communication meets the requirements set out in 

paragraph 2 of this article, it shall transmit the communication to the State Party concerned, 

requesting it to provide observations and comments within a time limit set by the Committee. 

 

 
4. At any time after the receipt of a communication and before a determination on the merits 

has been reached, the Committee may transmit to the State Party concerned for its urgent 

consideration a request that the State Party will take such interim measures as may be 

necessary to avoid possible irreparable damage to the victims of the alleged violation. Where 

the Committee exercises its discretion, this does not imply a determination on admissibility or 

on the merits of the communication. 

 

 
5. The Committee shall hold closed meetings when examining communications under the 

present article. It shall inform the author of a communication of the responses provided by the 

State Party concerned. When the Committee decides to finalize the procedure, it shall 

communicate its views to the State Party and to the author of the communication. 

 

 
Article 32 

 

 
A State Party to this Convention may at any time declare that it recognizes the competence of 

the Committee to receive and consider communications in which a State Party claims that 

another State Party is not fulfilling its obligations under this Convention. The Committee 

shall not receive communications concerning a State Party which has not made such a 

declaration, nor communications from a State Party which has not made such a declaration. 



251  

Article 33 

 

 
1. If the Committee receives reliable information indicating that a State Party is seriously 

violating the provisions of this Convention, it may, after consultation with the State Party 

concerned, request one or more of its members to undertake a visit and report back to it 

without delay. 

 

 
2. The Committee shall notify the State Party concerned, in writing, of its intention to 

organize a visit, indicating the composition of the delegation and the purpose of the visit. The 

State Party shall answer the Committee within a reasonable time. 

 

 
3. Upon a substantiated request by the State Party, the Committee may decide to postpone or 

cancel its visit. 

 

 
4. If the State Party agrees to the visit, the Committee and the State Party concerned shall 

work together to define the modalities of the visit and the State Party shall provide the 

Committee with all the facilities needed for the successful completion of the visit. 

 

 
5. Following its visit, the Committee shall communicate to the State Party concerned its 

observations and recommendations. 

 

 
Article 34 

 

 
If the Committee receives information which appears to it to contain well-founded indications 

that enforced disappearance is being practised on a widespread or systematic basis in the 

territory under the jurisdiction of a State Party, it may, after seeking from the State Party 

concerned all relevant information on the situation, urgently bring the matter to the attention 

of the General Assembly of the United Nations, through the Secretary-General of the United 

Nations. 

 

 
Article 35 

 

 
1. The Committee shall have competence solely in respect of enforced disappearances which 

commenced after the entry into force of this Convention. 
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2. If a State becomes a party to this Convention after its entry into force, the obligations of 

that State vis-à-vis the Committee shall relate only to enforced disappearances which 

commenced after the entry into force of this Convention for the State concerned. 

 

 
Article 36 

 

 
1. The Committee shall submit an annual report on its activities under this Convention to the 

States Parties and to the General Assembly of the United Nations. 

 

 
2. Before an observation on a State Party is published in the annual report, the State Party 

concerned shall be informed in advance and shall be given reasonable time to answer. This 

State Party may request the publication of its comments or observations in the report. 

 

 
PART III 

 

 
Article 37 

 

 
Nothing in this Convention shall affect any provisions which are more conducive to the 

protection of all persons from enforced disappearance and which may be contained in: 

 

 
( a ) The law of a State Party; 

 

 
( b ) International law in force for that State. 

 

 
Article 38 

 

 
1. This Convention is open for signature by all Member States of the United Nations. 

 

 
2. This Convention is subject to ratification by all Member States of the United Nations. 

Instruments of ratification shall be deposited with the Secretary-General of the United 

Nations. 
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3. This Convention is open to accession by all Member States of the United Nations. 

Accession shall be effected by the deposit of an instrument of accession with the Secretary- 

General. 

 

 
Article 39 

 

 
1. This Convention shall enter into force on the thirtieth day after the date of deposit with the 

Secretary-General of the United Nations of the twentieth instrument of ratification or 

accession. 

 

 
2. For each State ratifying or acceding to this Convention after the deposit of the twentieth 

instrument of ratification or accession, this Convention shall enter into force on the thirtieth 

day after the date of the deposit of that State's instrument of ratification or accession. 

 

 
Article 40 

 

 
The Secretary-General of the United Nations shall notify all States Members of the United 

Nations and all States which have signed or acceded to this Convention of the following: 

 

 
( a ) Signatures, ratifications and accessions under article 38; 

 

 
( b ) The date of entry into force of this Convention under article 39. 

 

 
Article 41 

 

 
The provisions of this Convention shall apply to all parts of federal States without any 

limitations or exceptions. 

 

 
Article 42 

 

 
1. Any dispute between two or more States Parties concerning the interpretation or 

application of this Convention which cannot be settled through negotiation or by the 

procedures expressly provided for in this Convention shall, at the request of one of them, be 

submitted to arbitration. If within six months from the date of the request for arbitration the 
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Parties are unable to agree on the organization of the arbitration, any one of those Parties may 

refer the dispute to the International Court of Justice by request in conformity with the Statute 

of the Court. 

 

 
2. A State may, at the time of signature or ratification of this Convention or accession thereto, 

declare that it does not consider itself bound by paragraph 1 of this article. The other States 

Parties shall not be bound by paragraph 1 of this article with respect to any State Party having 

made such a declaration. 

 

 
3. Any State Party having made a declaration in accordance with the provisions of paragraph 

2 of this article may at any time withdraw this declaration by notification to the Secretary- 

General of the United Nations. 

 

 
Article 43 

 

 
This Convention is without prejudice to the provisions of international humanitarian law, 

including the obligations of the High Contracting Parties to the four Geneva Conventions of 

12 August 1949 and the two Additional Protocols thereto of 8 June 1977, or to the 

opportunity available to any State Party to authorize the International Committee of the Red 

Cross to visit places of detention in situations not covered by international humanitarian law. 

 

 
Article 44 

 

 
1. Any State Party to this Convention may propose an amendment and file it with the 

Secretary-General of the United Nations. The Secretary-General shall thereupon 

communicate the proposed amendment to the States Parties to this Convention with a request 

that they indicate whether they favour a conference of States Parties for the purpose of 

considering and voting upon the proposal. In the event that within four months from the date 

of such communication at least one third of the States Parties favour such a conference, the 

Secretary-General shall convene the conference under the auspices of the United Nations. 

 

 
2. Any amendment adopted by a majority of two thirds of the States Parties present and 

voting at the conference shall be submitted by the Secretary-General of the United Nations to 

all the States Parties for acceptance. 
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3. An amendment adopted in accordance with paragraph 2 of this article shall enter into force 

when two thirds of the States Parties to this Convention have accepted it in accordance with 

their respective constitutional processes. 

 

 
4. When amendments enter into force, they shall be binding on those States Parties which 

have accepted them, other States Parties still being bound by the provisions of this 

Convention and any earlier amendment which they have accepted. 

 

 
Article 45 

 

 
1. This Convention, of which the Arabic, Chinese, English, French, Russian and Spanish 

texts are equally authentic, shall be deposited with the Secretary-General of the United 

Nations. 

 

 
2. The Secretary-General of the United Nations shall transmit certified copies of this 

Convention to all States referred to in article 38. 

 

 

  



256  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

      e ISBN 978-967-2295-23-5 
            9 7 8 9 6 7 2 2 9 5 2 3 5   

 
 

A Project to Study and Analyse The 

Compatibility of Malaysian Laws with The 

International Convention   for The 

Protection of All Persons from Enforced 

Disappearance (ICPPED) 
 


