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PROBLEM STATEMENT 

Local and internatinoal civil society grounds, including SUHAKAM, have long called on 

Malaysia to accede and comply with international human rights treaties. One such core 

human rights treaty is the International Covenant of Economic, Social and Cultural Rights 

(“the Covenant” or “ICESCR”) 

SUHAKAM informed the Research team that  infringements on women’s and children’s rights 
continue unabated. Non-citizens and stateless children are still legally denied access to 
education at public institutions depriving them of quality education which are afforded to all 
other children. People with disabilities continue to be side-lined as there is a lack of 
infrastructure changes to accommodate their basic needs in the country. Research has shown 
that child labour and violation of the rights of migrant workers continue to take place, with 
minimal effort from the administration to curb the problem. Universities and educational 
institutions were said to have retained policies that discriminate based on race. 

SUHAKAM considered  that there is a dearth of adequate information and knowledge on the 

application of the ICESCR within relevant Malaysian laws, policies, administration, cultures, 

community views and practices; and how these may affect or be affected by the accession to 

the Covenant.  

Therefore, the Commission was of the view that the long-standing and systematic issues 

pertaining to economic, social and cultural rights of the nation was dealt with in a 

comprehensive and in-depth study of relevant laws in Malaysia.  

This was considered even more important given the unique operation of the justice system in 

Malaysia, comprising laws made for the administration of Syariah law among persons 

professing the religion of Islam and general civil laws that apply to all persons. This has often 

given rise to legal disputes regarding the jurisdiction of the High Court established by the 

Federal Constitution and Syariah courts established by the various States. Thus, it was 

considered by SUHAKAM that thorough research and analysis on the conflicts between these 

two courts and systems of law was also required in the context of the ICESCR.  

SUHAKAM also requested the identification of necessary steps in enabling the smooth 

transition, adoption and incorporation of the ICESCR in the local context. 

This research studies the legal compatibility of domestic Malaysian law with the International 

Covenant of Economic, Social and Cultural Rights. It seeks to identify areas of incompatibility 

only, and suggests a Roadmap to Accession for Malaysia in short, medium and long term 

efforts and steps to be taken to encourage accession to the Covenant. 
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METHODOLOGY 

This report is prepared by adopting a desk review of the Covenant and comparing it to the 

relevant domestic legislation in Malaysia. In addition, researchers from the non-governmental 

organization ARROW also relied on their extensive experience and expertise in the areas of 

health, education and gender rights, and on studies compiled by them over the years.  

The text of the Convention itself, as well as the Limburg Principles on the Implementation of 

the International Covenant on Economic, Social and Cultural Rights were considered in 

construing the requirements of the Covenant. In addition, various General Comments issued 

by the Committee on Economic, Social and Cultural Rights established by the United Nations 

were also taken into consideration. 

In studying domestic legislation, we studied the Federal Constitution and numerous other 

pieces of primary federal and state legislation, as well as various decisions of the Courts in 

Malaysia.  

In addition, certain reports of the Special Rapporteur on the Right of Everyone to the 

Enjoyment of the Highest Attainable Standard of Physical and Mental Health and the  Special 

Rapporteur on Extreme Poverty were considered as they applied to Malaysia. 

After studying the normative content of the Covenant and the relevant domestic legislation 

concerning the relevant articles, we prepared our analysis of the compatibility of the various 

provisions with domestic law. Further, where publicly available, certain pertinent information      

relating to government policies has also been included in the review and are footnoted where 

appropriate. We have also adopted the guidelines provided by the OHCHR Human Rights 

Indicators in preparing our report. 

Preliminary Drafts of the Compatibility Matrix were presented to SUHAKAM (as a Prelimiary 

Baseline Assessment), and comments were included to form the body of the Report. 

A consultation Session was held virtually on Monday, 26th October 2020 (“Consultation 

Session”) (as a result of movement control restrictions due to the Covid-19 pandemic) with 

various stakeholders, and comments received have been incorporated where possible. A total 

of seven (7) non-governmental organizations (including SUARAM and the Bar Council) and 

eight (8) government agencies and departments (including the Ministry of Human Resources, 

the Ministry of Health, the Ministry of Women, Family and Community Development, the 

Sabah Attorney General’s Chambers and the Syariah Judiciary Department of Malaysia) 

participated in the online consultation.  

A further draft was furnished to SUHAKAM, and its comments were thereafter incorporated 

into the present Report.  

All errors and omissions remain those of the research team. 
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REPORT 

EXECUTIVE SUMMARY 

1. The term “human rights” is sometimes associated with merely civil and political 

rights. For example, the rights to freedom of speech, assembly and association; or 

freedom of religion; and so on. It seems less intuitive somehow to imagine that being 

educated, earning a livelihood, getting married, raising a family, ensuring that your 

children get properly educated, your family’s medical needs are cared for, and your 

cultural traditions are protected are also “rights” that all human beings enjoy and 

ought to be protected by law. 

2. The International Covenant of Economic Social and Cultural Rights (“ICESCR” or 

“the Covenant”) preserves and protects these rights. Adopted by the United Nations 

in 1966, the Covenant is part of what is termed the International Bill of Rights, together 

with the Universal Declaration of Human Rights and the International Covenant on 

Civil and Political Rights. Together, they contain the range of basic rights that are 

considered essential for every human being to live with dignity.  

3. The rights contained in the Covenant must be protected by countries who become 

parties, subject to the principle of “progressive realization”. This principle means, in 

simple terms, that countries can show that their current resources are not sufficient to 

ensure full enjoyment of the rights but that they are doing the best that they can — 

without discrimination — to ensure these rights are enjoyed to the fullest extent 

possible given the country’s constraints. 

4. This Research Report considers whether Malaysian law as it currently stands is 

consistent with the requirements of the ICESCR. We conclude that broadly speaking, 

the Covenant is compatible with Malaysian law.  

5. However, there remain areas — notably, in terms of cultural rights and the right to 

marriage and a family — where we have found some incompatibility, or partial 

incompatibility.  

6. This is notably in the case of provisions of State law governing the administration of 

the personal and family laws of persons professing Islam or the denial of certain rights 

in Malaysia to non-citizens. This situation results in areas of incompatibility without 

domestic law reform.  Issues dealing with Syariah law are primarily covered in 

Sections 2 (Family), 6 (Culture), and 9 (Transgenders).  

7. The particular question of those persons treated as “apostates” from Islam (and the 

related question of adults and children who are treated by the State as Muslim but 

who profess and practice another religion) is dealt with in Section 6, although issues 

involving them also impact on Educational rights which are dealt with in Section 5. 
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8. We have collated the various areas in which the rights of the indigenous are affected 

in Section 8, and transgenders in Section 9.  

9. Otherwise, we have divided the Report thematically. Section 1 deals with questions of 

Gender Equality, particularly in the area of employment. 

10. Section 2 deals with various aspects of family law practices in Malaysia, affecting both 

Muslims and non-Muslims. In particular, the question of child marriages are 

considered in this section where we come to the conclusion that whilst Malaysian laws 

as they currently stand are incompatible with the requirement of the Covenant, there 

seems to be significant efforts already to increase the age of marriage to 18 and to only 

permit child marriages in accordance with strict guidelines. 

11. Section 3 deals with the questions of labour rights, where certain aspects of domestic 

Malaysian employment or trade union law raise certain minor issues on compatibility. 

12. The question of health and adequate standards of living are covered in Section 4, 

whilst general educational issues are covered in Section 5. In this, our research shows 

that Malaysian laws are generally compatible with the standards set out in the 

Covenant. However, policies and actual practices require more work in accordance 

with the principles of progressive realization of ICESCR rights. 

13. The peculiar ambit of cultural rights within the context of ICESCR is dealt with in 

Section 6. In this section too we deal with questions of the compatibility of certain 

Syariah laws that restrict certain forms of expression, and other federal laws. The 

broad parameters of domestic laws touching on the rights of artists and the divergence 

between intellectual property laws generally and the requirements of the Covenant 

are explored in this section. 

14. As will be seen, in most cases, we have found situations where the law is fully 

compatible or only minor incompatibility exists. In many other situations, where 

incompatibility exists, we find that the requirements of ICESCR mirror the 

requirements of other covenants to which Malaysia has acceded, such as the 

Convention on the Rights of the Child, the Convention for the Elimination of All Forms 

of Discrimination Against Women, and the Persons with Disabilities Convention.  

15. In certain other areas, we have identified complaints of gaps in the realization of the 

rights guaranteed by the Covenant rather than an incompatibility of domestic law. We 

do not consider those cases as incompatible, but merely evidence of “progressive 

realization” in action. 
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SUMMARY OF THE COVENANT 

16. Adopted in 1966, the Covenant came into force on 3rd January 1976. As of today, a total 

of 171 countries are parties to the Covenant, with 4 more countries who have signed 

the Covenant but have not yet ratified or acceded to it1.  

16.1. Malaysia is one of only 22 countries in the world who have taken no action 

with respect to the Covenant. Notably, several Muslim majority countries such 

as Afghanistan, Pakistan, Iran, Iraq, Egypt, and Turkey have ratified the 

Covenant. Countries with Communist governments also have      done      the 

same e.g. the USSR (ratification/accession in 1973), Vietnam (1982) and China 

(ratification/accession in 2001).  

16.2. Amongst our ASEAN neighbours, only Singapore and Brunei Darussalam join 

us in not ratifying / acceding to the Covenant. Myanmar was the last of our 

ASEAN neighbours to accede, in 2017. 

17. The Committee on Economic, Social and Cultural Rights established by the United 

Nations issues General Comments on what the words of the Covenant mean. These 

General Comments aid in understanding what is required      of countries who have 

ratified the Covenant.  

18. Apart from that, a group of distinguished experts in international law who had 

gathered in Maastricht in 1986 agreed on a set of interpretative principles to be applied 

when implementing the Covenant, which are now called “The Limburg Principles on 

the Implementation of the International Covenant on Economic, Social and Cultural 

Rights” (“the Limburg Principles”)2. 

19. An Optional Protocol to the Covenant permits individuals to take complaints directly 

to the ESCR Committee. In this report we do not take into consideration the Optional 

Protocol. Instead, we concentrate solely on whether the Covenant itself is compatible 

with Malaysian law. 

                                                           

1 Source: Website of the Office of the High Commissioner for Human Rights, United Nations at 
https://indicators.ohchr.org/. In simple terms, a “State Party” means a country or territory which has legally 
accepted that it is bound by the treaty as an international agreement. Ratification and accession both mean 
that the relevant State party has indicated that it would be bound by the treaty: ratification occurs before the 
treaty comes into force, accession after. Signing a treaty alone, without ratification or accession, indicates 
support but not yet a commitment to be bound by the treaty.  

2 Reproduced in “Economic, Social and Cultural Rights: Handbook for National Human Rights Institutions”, 
(United Nations, 2005) at Annexure 6 (available at 
https://www.ohchr.org/_layouts/15/WopiFrame.aspx?sourcedoc=/Documents/Publications/training12en.pdf
&action=default&DefaultItemOpen=1 ) 

https://indicators.ohchr.org/
https://www.ohchr.org/_layouts/15/WopiFrame.aspx?sourcedoc=/Documents/Publications/training12en.pdf&action=default&DefaultItemOpen=1
https://www.ohchr.org/_layouts/15/WopiFrame.aspx?sourcedoc=/Documents/Publications/training12en.pdf&action=default&DefaultItemOpen=1
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20. The following is a broad-brush description of the various provisions of the Covenant. 

The exact terms of the Covenant should be referred to for completeness.  

21. The Covenant is divided into five parts, with a Preamble setting out an understanding 

and recognition that the economic, social and cultural rights are a necessary part of the 

full realization of the inherent dignity of a human being and of the ideal of all human 

beings enjoying freedom from fear or want.  

22. Part I contains the solitary Article 1, which recognizes that all peoples have a right to 

self-determination, a right echoed in the International Convention on Civil and 

Political Rights and the Universal Declaration of Human Rights. The right suggests 

freedom from colonialization and foreign domination of a country’s governance. Some 

countries, notably India, have put a declaration to Article 1 when ratifying the ICESCR, 

declaring their interpretation that the right applies “only to people under foreign 

domination and that these words do not apply to sovereign independent States”.3 

23. Part II contains Articles 2 to 5.  

23.1. Article 2(1) embodies the principle of progressive realization, permitting State 

parties to progressively realize the rights contained in the Covenant in 

accordance with their means. State parties must, of course, show that they are 

genuinely striving to achieve the ideals embodied in the Covenant.  

23.2. Articles 2(2) also provides that there should be no discrimination in enabling 

people to enjoy the rights contained in the Covenant, and Article 3 specifically 

entrenches the equal right of men and women to enjoy the economic, social and 

cultural rights set forth in the Covenant.  

23.3. Article 2(3) provides a very important concession to developing countries, who 

are not required to extend the rights contained in the Covenant to non-

nationals until they are ready to do so. According to International Monetary 

Fund statistics as at 2019, Malaysia remains an emerging and developing 

economy4. 

23.4. Most importantly, according to the Limburg Principles, special measures taken 

for the sole purpose of securing adequate advancement of certain groups or 

individuals requiring protection in order to ensure their equal enjoyment of 

economic, social and cultural rights are not considered discrimination, 

provided that such measures do not lead to the maintenance of separate rights 

                                                           
3 Cop, B. and Eymirlioglu, D. (2019). THE RIGHT OF SELF-DETERMINATION IN INTERNATIONAL LAW TOWARDS 
THE 40th ANNIVERSARY OF THE ADOPTION OF ICCPR AND ICESCR. [online] Sam.gov.tr. Available at: 
http://sam.gov.tr/wp-content/uploads/2012/02/BurakCopAndDoganEymirlioglu.pdf [Accessed 25 Oct. 2019]. 

4 International Monetary Fund, World Economic Outlook 2019.  
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for different groups and are not continued after their objectives have been 

achieved. This applies, for example, to affirmative-action programmes. 

24. Part III sets out the substantive rights protected by the Covenant. Briefly: 

24.1. Articles 6 to 8 sets out various rights in relation to the right to work, including 

rights to fair wages, safe and healthy working conditions, and the right of 

effective participation in trade unions. 

24.2. The right of all to social security, including social insurance is protected by 

Article 9. 

24.3. Article 10 protect rights relating to marriage, raising a family and childhood.  

24.4. Article 11 mandates that everyone should have an adequate standard of living 

and his right to be free from hunger. 

24.5. Rights to health are protected by Article 12. 

24.6. The right to education is encapsulated in Articles 13 and 14. 

24.7. Article 15 preserves rights to take part in cultural life and to enjoy the benefits 

of scientific progress and its applications. 

25. Part IV contains the usual requirements that are imposed on State Parties by most 

international human rights treaties, namely  to report back to the United Nations on 

the progress of implementation of the commitments in the Covenant     . Part V contains 

the general administrative provisions as to how and when the treaty came into force. 

MAJOR AREAS OF INCOMPATIBILITY 

Summary 

26. The analysis that follows will cover the following broad areas. In each of these areas, 

some degree of incompatibility has been found with the Covenant: 

26.1. Gender Equality; 

26.2. Family; 

26.3. Labour rights; 

26.4. Health and adequate standard of living;  



Page 10 of 43 
 

26.5. Education; 

26.6. Cultural rights; 

26.7. Rights of Migrant workers and Refugees; 

26.8. Indigenous Peoples’ rights; and 

26.9. Transgender rights. 

27. Each of these areas will be addressed in turn. 

(1)  Gender Equality  

28. Article 2(2) of the Covenant requires State Parties to guarantee that the rights set out 

in the Covenant “will be exercised without discrimination of any kind as to race, colour, sex, 

language, religion, political or other opinion, national or social origin, property, birth or other 

status”. This is tempered by Article 2(3) which allows “developing countries” to 

determine to what extent the rights guaranteed are made available to non-nationals.  

29. Article 3, on the other hand, contains a more specific requirement that State Parties 

ensure “the equal right of men and women to the enjoyment of all economic, social and cultural 

rights” set forth in the Covenant.  

30. Our analysis shows that there are partial incompatibilities between the requirements 

of various articles in the Covenant and the state of Malaysian law in relation to gender 

rights and gender equality, despite the tremendous strides Malaysia has made in this 

regard.  

31. Paragraphs (a)(i) and (c) of Article 7 guarantee fair wages and equal remuneration, as 

well as equal opportunity in employment. We could find no express prohibition in 

Malaysian statute law against gender discrimination, except in Article 8 of the Federal 

Constitution. 

31.1. However, Malaysia’s Federal Court has held that Article 8 is only applicable to 

the government, and does not cover gender discrimination in the private 

sector5.  

31.2. The Court stated that  

                                                           

5 See the decision in Beatrice AT Fernandez v Sistem Penerbangan Malaysia & Anor [2005] 2 CLJ 713 @ 720d-f.  
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“to invoke art. 8 of the Federal Constitution, the applicant must show 

that some law or action of the Executive discriminates against her so as 

to controvert her rights under the said article. Constitutional law, as a 

branch of public law, deals with the contravention of individual rights 

by the Legislature or the Executive or its agencies. Constitutional law 

does not extend its substantive or procedural provisions to infringements 

of an individual'     s legal right by another individual.” 

31.3. As such, a proper law prohibiting gender discrimination in employment in the 

private sector ought to be enacted to ensure compatibility with this provision. 

A more comprehensive gender discrimination law may also be merited, given 

Malaysian’s commitment to ensuring equal treatment for men and women in 

all spheres of our daily lives, as embodied in the ratification of CEDAW and 

the amendment of Article 8 of the Federal Constitution. 

32. In terms of Article 7(b), which guarantees a safe and healthy workplace, we conclude 

that although our laws are compatible with this guarantee, Malaysia must strengthen 

its laws against sexual harassment in the workplace.  

32.1. Part XVA of the Employment Act and the Federal Court decision in Mohd 

Ridzwan Abdul Razak v Asmah Hj Mohd Nor [2016] 6 CLJ 346, FC already      

provide some protection against sexual harassment in the workplace.  

32.2. The provisions of the Employment Act 1955 generally do not apply to all 

employees, but only to employees who earn wages below a sum specified by 

the Minister (currently RM5,000 per month).  

(a) However, section 81G of the Act provides that Part XVA dealing with 

sexual harassment applies irrespective of the wages of the employee.  

(b) Despite this, there remain gaps, with the most obvious being that 

independent contractors (which is the position of many individuals, 

especially those working in the “gig economy”) and other persons who 

deal with companies (such as the employees of suppliers or vendors) 

are not covered by this legislation. 

32.3. The Federal Court decision establishes that there is a private tort of sexual 

harassment in the workplace. This enables the victim to take action against the 

alleged harasser and employer in a private suit for damages. This is a positive 

step, but one that would not give immediate redress to the victim. 

32.4. A more comprehensive Sexual Harassment Bill has been mooted, with more 

adequate and expeditious complaint mechanism processes. The then Minister 

of Women, Family and Community Development Dato Seri Dr. Wan Azizah 

Wan Ismail announced that such a bill would be presented to Parliament in 
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March 20206. However, the Bill has not yet been presented for 1st Reading to 

date, in part due to the Covid 19 pandemic and the change in government. It is 

yet to be seen whether the new government will introduce such a Bill. 

(2) Family  

33. Perhaps the most problematic issue with regards to incompatibility is that certain 

provisions of family law, both in the sphere of State law regulating persons professing 

Islam      and also the provisions regulating the family law of other persons professing 

other religions.  

34. We conclude that the part of Article 10(1) of the Covenant which requires protection 

and assistance to the family is partially compatible with Malaysian law, given that 

Malaysian law in general only recognizes traditional family units. However, because 

Malaysia has already ratified the Convention on the Rights of the Child, which has      

similar requirements across its terms for the protection of the child as part of the 

family, we are of the view that this Article does not pose an obstacle to Malaysia’s 

accession to the ICESCR.  

Marriage 

35. , the requirement in Article 10(1) that “marriage must be entered into with the free 

consent of the intending spouses” may pose more problems. We point out that this 

provision is not fully compatible with Malaysian law given the continued legalization 

of child marriage and the restrictions on Muslim women entering into marriage. 

35.1. Article 16 of CEDAW sets out a much higher standard of protection for 
women’s rights in marriage. Malaysia has ratified this Convention with a 
reservation to certain provisions of that Article, which reads as follows:  

“The Government of Malaysia declares that Malaysia’s accession is 
subject to the understanding that the provisions of the Convention do 
not conflict with the provisions of the Islamic Sharia’ law and the Federal 
Constitution of Malaysia.  With regard thereto, further, the Government 
of Malaysia does not consider itself bound by the provisions of articles 9 
(2), 16 (1) (a), 16 (1) (c), 16 (1) (f) and 16 (1) (g) of the aforesaid 
Convention.”  

35.2. Notably, however, Article 16(1)(b) of CEDAW (which provides that men and 
woman should be given “[t]he same right freely to choose a spouse and to enter into 

                                                           
6 See “A Comprehensive Sexual Harassment Bill: A Step in the Right Direction” by Ameerah Nasri, and edited by 
Tan Jia Shen and Zafirah Jaya, University of Malaya Law Review [at https://www.umlawreview.com/lex-in-
breve/a-sexual-harassment-bill-a-step-in-the-right-direction] at note 46, quoting ““Ministry Focusing on Sexual 
Harassment Bill This Year”, The Star Online, 30 January 2020, 9 February 2020 [at 
https://www.thestar.com.my/news/nation/2020/01/30/ministry-focusing-on-sexual-harassment-bill-this-year]  

https://www.umlawreview.com/lex-in-breve/a-sexual-harassment-bill-a-step-in-the-right-direction
https://www.umlawreview.com/lex-in-breve/a-sexual-harassment-bill-a-step-in-the-right-direction
https://www.thestar.com.my/news/nation/2020/01/30/ministry-focusing-on-sexual-harassment-bill-this-year
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marriage only with their free and full consent”) was not made subject to any 
reservation. 

Child marriage  

36. Child marriage in Malaysia affects both girls and boys in urban and rural areas, and it 
is a practice that transcends ethnic and religious groups.  

37. The following definition of “child marriage” and “child” are widely accepted under 
international law: 

‘“child marriage” is a marriage in which at least one of the parties is a child. 
According to the Convention on the Rights of the Child, a child is “every 
human being below the age of eighteen years unless under the law applicable 
to the child, majority is attained earlier”’7 

38. The relevant international law provisions on child marriage are as follows.           

39. As a United Nations member state, Malaysia has already affirmed acceptance of the 
Universal Declaration of Human Rights (UDHR), the provisions of which are broadly 
accepted to reflect customary international law. Article 16 of the UDHR provides an 
obligation that marriage shall be entered into with the free consent of the intending 
spouses. The UDHR also recognises that “free and full” consent cannot be obtained 
when one of the parties involved is not sufficiently mature to make an informed 
decision about a life partner. Further, free and full consent must be assessed within the 
perspective of the options and choices of the child bride. The question is whether she 
has other alternatives other than to marry at an early age? Is she allowed to exercise 
her option to not do so? Free and full consent can only be guaranteed and meaningful 
where a child bride: has the capacity to make an informed decision, has these 
alternative options to marriage, and is in a position to exercise these options.  

40. Secondly, Malaysia has also acceded to the Convention on the Rights of the Child 
(CRC).  

40.1. Although the CRC does not explicitly deal with the issue of child marriage, it 
requires certain rights to be guaranteed by member states: rights which are 
directly violated as a result of child marriage, such as the right to express their 
views freely, their rights to development and to the highest attainable standard 
of health.  

40.2. In fact, the legalisation of child marriage is offensive to Articles 3 and 24 of the 
CRC, which respectively call for the best interests of children to be the primary 
consideration in any action by the authorities and the abolishment of 
traditional practices prejudicial to the health of children. Given the abundance 
of empirical evidence which shows that child brides are particularly highly 
susceptible to abuse, poverty, and severe health issues, there appears to be 
ample evidence that compliance with the Covenant requires the abolition of 
child marriages in Malaysia. 

                                                           
7 Report of the Office of the United Nations High Commissioner for Human Rights, ‘Preventing and eliminating 
child, early and forced marriage’ (A/HRC/26/22) 2 April 2014 
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41. Lastly, Article 16 (2) of the Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW), which Malaysia has acceded to, states that 
“the betrothal and the marriage of a child shall have no legal effect, and all necessary 
action, including legislation, shall be taken to specify a minimum age for marriage.” 
Although the Government of Malaysia had removed its earlier reservation on Article 
16(2) of CEDAW, it should be noted that domestic legislative provisions on the age of 
marriage have remained unchanged.  

42. There is no straightforward legislative framework that governs child marriage in 
Malaysia today. There are three different legal systems at play, each operating with 
their own set of exceptions (detailed below). Matters pertaining to Muslim marriage 
fall under the respective state’s Islamic Family Law Act/Enactment while marriages 
of non-Muslims are regulated by the Law Reform (Marriage and Divorce) Act 1976 
(the 1976 Act). Further, there is a separate set of customary laws for the Orang Asli of 
Peninsular Malaysia and the Orang Asal of Sabah and Sarawak, if they opt to marry 
under customary law. There is no common minimum marriage age across these three 
legal systems. 

43. Whilst the Child Act 2001 defines a child as under the age of 18, this definition is not 
applied to provisions on the minimum age of marriage for non-Muslims under      the 
1976 Act      or for Muslims under the respective State or Federal Territory Islamic 
family law     .       

43.1. For non-Muslims, section 10 of the 1976 Act places the minimum age for both 
parties at 18 years old, with parental consent required for marriages involving 
parties under 21 years old. An exception is provided to this general rule, 
whereby the solemnization of a marriage involving a 16-year-old or 17-year-
old girl is authorized by the Chief Minister under section 21(2) of the 1976 Act. 

43.2. For Muslims, State or Federal Islamic family laws set 18 as the minimum age 
for males, and 16 for females. However, the Syariah Judge is given the 
discretion to grant his permission in writing to allow for marriages below the 
respective minimum ages in certain circumstances. 

43.3. Thus, for non-Muslims, the general rule prohibits child marriage yet an 
exception is provided for the authorization by the Chief Minister of child 
marriage involving a girl aged 16 or 17. However, under the civil law 
framework, there can be no marriage under any circumstance where either 
party is below the age of 16. For Muslims, the general rule itself allows for 
marriage of girls aged 16 or 17, and the exception allows for marriage of boys 
aged below 18 years old, and girls aged below 16 years old. 

44. Particular challenges arise with respect to the divergence between civil law, and 
“Adat” or customary law as to the minimum age of marriage. 

44.1.           In the context of child marriages, ‘adat’ or customary law often relate to 
the customary practices of Indigenous groups,  of Sarawak and Sabah 

44.2. For example, the general rule      under the customary law framework of Adat 
Iban 1993 in Sarawak      is that the male party must be 18 years old or above, 
and the female party 16 years old or above. This is similar to the Islamic law 
framework as set out above. However, the exception to this rule differs from 
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the Islamic law position; the parent or legal guardian of the underaged party 
(i.e. below the age provided under the general rule) may give their written 
consent for the underaged marriage, involving either a boy aged below 18 
and/or a girl aged below 16.  As such, the customary law system in Malaysia 
allows for circumstances in which either or both parties to a marriage are below 
the age of 16.  

44.3. There is, or appears to be, a conflict of rights and interests in play. On the one 
hand, the rights and best interests of the child favour a minimum age to be set 
at 18 years. On the other, the rights of Indigenous peoples to self-
determination, including the right to freely pursue their economic, social and 
cultural development (Article 1(1) of the Covenant; Article 3 of the UN 
Declaration of the Rights of Indigenous Peoples) may be employed as 
justification for allowing underage marriages under customary law. 

44.4. However, it is pertinent to note that UNDRIP statement on the rights of 
Indigenous peoples provides that Indigenous peoples, as a collective or as 
individuals, “have the right to the full enjoyment… of all human rights and 
fundamental freedoms as recognized in the Charter of the United Nations, the 
Universal Declaration of Human Rights and international human rights law.” 
This ought to be read as including the international human rights law on 
children’s rights, in particular the need to ensure that the best interests of the 
child are a primary consideration in all actions concerning children, including 
but not limited to actions undertaken by legislative bodies (Article 3 of the 
CRC). 

44.5. Thus, in our view, the apparent conflict between civil law and customary law 
should be first resolved by interpreting the rights of an Indigenous child as 
requiring the minimum age of marriage, in all circumstances, to be raised to 18 
years of age under customary law, as well as civil law. 

45. An opportunity had arisen in 2016 to start begin tackling the issue of child marriage. 
In April 2016 the amendment to the Child Act 2001 was tabled for its second reading 
in Parliament. Despite the repeated attempts by women’s rights groups, child rights 
agencies, human rights bodies, etc., the proposal to set the minimum age of marriage 
at 18 was rejected. The age limit, if legislated to reflect the position in the Child Act, 
would have resulted in a uniform application to both Muslims and non-Muslims. 

46. Notably, however, the Jabatan Kehakiman Syariah Malaysia (JKSM) has have 
indicated that measures have been taken, such as by the implementation of Standard 
Operating Procedures, to ensure that permissions for such child marriages are not 
given except under very strict conditions8. This shows a recognition of the problem 
and an attempt to address the concerns, suggesting that there is no objection on 
principle to achieving compatibility with the Covenant on this issue. 

47. In the circumstances, Malaysian law in so far as it permits children under the age of 18 
to be married is incompatible with Article 10(1) of the Covenant. However, given that 
Malaysia’s existing international obligations already require it to abolish child 

                                                           

8 JKSM, Written Response to Researchers dated 28.10.2020 in response to the Consultation Session 
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marriage, we are of the view that this incompatibility ought not to prevent accession 
to the ICESCR. 

Consent of Muslim women to marriage 

48. Most State Syariah family legislation requires the consent of both parties to the 
marriage in order for the marriage to be recognized and registered:      see for example 
section 13 of the Islamic Family Law (Federal Territories) Act 1984.   

49. However, Kelantan appears to be the only State that still permits a previously 
unmarried virgin to be married without her consent so long as her wali mujbir (i.e. her 
father or her grandfather) consents: see section 13(2) of the Kelantan Islamic Family 
Law Enactment 1983. 

50. Save for the exception above, all State Islamic law legislation requires, in addition to 
the bride’s consent,the bride’s wali (a close male relative) to consent to the marriage, 
failing which the Syariah judge acting as wali raja may grant his consent thereto.  

51. Thus, even if a Muslim woman wants to be married and consents to it, there is a 
restriction on her ability to enter into a marriage. This is, in our view, incompatible 
with Article 10(1) of the Covenant which requires the free consent of the parties (read 
together with Article 3’s requirements of equal treatment between men and women).  

Birth and Legitimacy 

52. For both Muslim and non-Muslim children, provisions that distinguish between 
legitimate children and children born out of wedlock pose complications in complying 
with Article 10(3) of the Covenant. Article 10(3) of the Covenant requires States to take 
special measures of protection and assistance to all children and young persons 
without any discrimination “from reasons of parentage or other conditions”. This was 
clearly intended to ensure that there was no discrimination against children born out 
of wedlock9.  

53. Illegitimate children are treated differently from legitimate children, and such 
differential treatment ranges from the nature of the registration of their births and the 
names they can be given under section 13 and 13A the Births and Deaths Registration 
Act 1957, to guardianship and custody rights (which under both civil and Syariah      
laws      are given only to the biological mother, and not to the father), and inheritance 
rights (where there are restrictions on illegitimate children inheriting from both their 
parents in an intestacy in the civil system, and a bar on illegitimate children inheri     
ting from their father in the Syariah system)10.  

54. In Jabatan Pendaftaran Negara & Ors v A Child & Ors [2020] 4 CLJ 731, a divided Federal 
Court      (by a 4-3 margin) considered a family’s challenge of the National Registration 

                                                           
9 See discussion on this in “The International Covenant on Economic, Social and Cultural Rights: Commentary, 
Cases, and Materials” by Ben Saul, David Kinly and Jaqueline Mowbray (OUP) at pages 811-812 

10 It should be noted, however, that the Jabatan Kehakiman Syariah Malaysia disputes that Malaysian syariah 
law discriminates against illegitimate children. Such children are allowed a name (albeit their mother’s name), 
provisions exist for maintenance to be paid by the mother and, where the father has accepted the child as a 
member of the family, by such a father; and rights to inherit from the mother. 
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Department’s decision to impose a patronymic surname on a child who was deemed 
as “illegitimate” under Islamic law. The parents of the child were lawfully married at 
the time of his birth. However, under the relevant Islamic Enactment, the child was 
deemed “illegitimate” as he was born less than 6 months later. 

54.1. The 4-3 majority of the apex court held that it was lawful for the National 
Registration Department to refuse to register the father’s name as the surname 
of      a Muslim child (i.e. to be named “bin [the child’s father’s name]”)      born 
“illegitimate” pursuant Syariah law (i.e. born anytime within the first 6 months 
of marriage).            

54.2. The reasoning of the Court may also extend to children of any of the racial 
groups in Malaysia which do not have a “surname” as traditionally understood 
as a non-patronymic family name, though this is yet to be seen. 

54.3. The majority of the Court, in reversing the decision of a unanimous Court of 
Appeal11, held that it was lawful for the Registration Department to issue a 
birth certificate to an “illegitimate” child containing a notation that clearly 
reflected his or her status as “illegitimate”. The seemingly innocuous notation 
done by the Registration Department is “section 13 registration” or 
“pendaftaran seksyen 13” (where section 13 is the relevant provision in the Act 
dealing with the registration of children born “illegitimate”). The Court of 
Appeal, and Federal Court Judges in the minority, found that such a notation 
was not in the best interests of the child. 

55. In addition to children born out of wedlock, difficulties arise in relation to children 
who are born to parents who were married by way of ‘Adat’ or customary law. 

55.1. Children born from undocumented marriages, such as ‘Adat’ marriages, 
constitute a large number of young people without any documentation. In a 
2019 report, UNICEF Malaysia found customary marriages as one of the 
reasons for ‘invisible children’, namely children who are excluded from official 
databases due to a lack of official documentation. 

“Traditional or customary marriages are usually unions solemnised 
according to traditional rites or Native Law, which has no 
documentation. It is likely that the parents would also not register their 
children’s birth with the NRD.”12 

55.2. A common situation is where a Native converts to become Muslim for 
marriage, and this marriage subsequently falls apart. The Native, who is now 
Muslim, marries a non-Muslim by way of Adat and bears a child who is unable 
to be registered at the National Registration Department as the marriage is not 
recognised. 

                                                           
11 A Child & Ors v Jabatan Pendaftaran Negara [2017] 7 CLJ 533, CA 

12 UNICEF Malaysia, ‘Children out of School – Malaysia, The Sabah Context’ (UNICEF Malaysia, 2019), page 53 
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56.      These legal provisions and administrative policies that discriminate against 
illegitimate children, or children deemed to be “illegitimate”, must therefore be 
reviewed and reformed if domestic law is to be fully compatible with the ICESCR. 

(3) Labour rights      

57. Malaysia, as a signatory to a number of ILO Conventions, is well on its way to a 

legislative framework consistent with the minimum standards of the ICESCR. We 

have, however, found certain provisions in various employment related legislations 

that would require reform to ensure full compatibility with the Covenant.  

Trade Unions      

58. Malaysia’s regulation of trade union activities has some areas of concern, as follows. 

58.1. Section 76A of the Trade Unions Act 1959 must be reformed to allow trade 

unions to join international organizations without the approval of the Director-

General of Trade Unions. 

58.2. Although section 28(1)(a) of the 1959 Act only prohibits non-citizens from 

becoming office bearers of trade unions, in practice, all migrant workers are 

prevented by the terms of their immigration work permits from even becoming 

members of trade unions13. Section 28(1) provides the Minister with a discretion 

to make an exception to enable non-citizens to become office bearers if the 

union is required by its objects to represent the interests of persons who are not 

resident in Malaysia. Again, this would require progressive reform, 

notwithstanding the recognition that, as a developing country, Malaysia is 

given the option not to extend all economic rights in the ICESCR to non-

nationals.  

58.3. Another problem would be section 27 of the 1959 Act which restricts the rights 

of public officers to be members of a union, including a prohibition on police 

officers, members of the prison services and members of the Armed Services 

from being members of a union.  

(a) Article 8(2) of the Covenant does of course permit “lawful restrictions” 

on the rights to form a union for such persons of the security services.  

(b) However, this must be read in the context of Article 4 of the Covenant, 

where limitations on rights are permitted ”solely for the purpose of 

promoting the general welfare in a democratic society”.  

                                                           

13 Source: Source: Feedback during Consultation Session. 
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(c) The Limburg Principles also set out the international human rights law 

on this matter. It provides that in interpreting restrictions on rights, and 

in particular limitations on trade union rights, the limitation must be 

shown to pursues a legitimate aim, to be “necessary”, implying that it 

responds to a pressing public or social need, and to be and      

proportional to that aim14. 

(d) In the circumstances, this is a potential area for incompatibility.      

Malaysia must ensure that its present restrictions conform with the 

limitations imposed by Article 4 and international human rights law (as 

set out above).  

Child labour 

59. In the area of child labour, Article 10(3) of the Covenant provides that States should 

set age limits, below which paid employment of child labour should be prohibited and 

punishable by law. This right must be read in the context of Article 32 of the 

Convention of the Rights of the Child as well on the question of child labour, which 

has been acceded to by Malaysia without reservation. Currently, the Children and 

Young Persons (Employment) Act 1966 only prohibits employment of children under 

the age of 15. Although Malaysia does not yet completely prohibit full time child 

labour, the principles of progressive realization would permit this to be gradually 

amended by Malaysia, cognisant of and sensitive to its economic needs. 

(4) Health and adequate standard of living 

60. In terms of Article 11 of the Covenant, which requires the guarantee of an adequate 

standard of living, our analysis of the findings of the United Nations Special 

Rapporteur’s on extreme poverty report on his country visit to Malaysia in 201915 show 

that whilst Malaysian law is compatible with the ICESCR, the policies and actions of 

the relevant authorities do not yet reach       the standards required for full compliance 

with Article 11.  

61. The recommendations of this report include a modification of the poverty line to 

conform with international best practices, and other measures to alleviate poverty in 

Malaysia. As a matter of law, however, we cannot find anything in Malaysian law that 

negates Article 11 of the Covenant. However, government policies should be amended 

to reflect the recommendations of the Special Rapporteur in accordance with the 

principles of progressive realization of rights. 

                                                           
14 Limburg Principles, op cit., para. 59 et seq. especially at para. 60 

15 “Visit to Malaysia - Report of the Special Rapporteur on extreme poverty and human rights” (UN 
A/HRC/44/40/Add 1)  
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62. Similarly, in the areas of the right to health, we have generally found compatibility in 

terms of the law, or at worst, some areas of partial compatibility. However, there 

appears to be areas where Malaysia has not yet achieved the full standards required 

and thus require more work. 

62.1. Thus, for example, Article 12 is described as partially compatible for the 

following reasons based on the report published after the Special Rapporteurs  

on Right of Everyone to the Enjoyment of the Highest Attainable Standard of 

Physical and Mental Health Country Visit to Malaysia in 201416.  

(a) The Special Rapporteur acknowledged Malaysia’s commitment to 

realizing the right to health, however he also highlights that there are 

still serious challenges facing the realization of this right.  

(b) These challenges are connected to Malaysia’s selective approach to 

human rights and the wide discrimination against marginalized 

groups. These marginalized groups include women/girls, indigenous 

people, LGBT persons, persons living with HIV/AIDS and drug users 

and persons with disabilities17. However, it should be noted that all 

such persons do receive emergency and other medical care at 

government hospitals18. 

(c) In relation to drug policy, the report notes that in Malaysia people who 

use drugs are often forced into rehabilitation camps, and the      Special      

Rapporteur highlighted that a human rights focused approach in      

drug policy should be adopted and emphasis should be placed on 

voluntary, medically assisted and evidence-based approaches. 

62.2. It is understood that the Ministry of Health are well aware of the Special 

Rapporteur’s report, and much work is on-going to address these concerns19. 

62.3. Article 12(2)(a) of the Covenant specifically requires that State Parties take 

steps to reduce the incidence of still birth. In this regard, laws and policies in 

Malaysia      are consistent with this requirement. However, we find that more 

could be done in the reduction of still-birth and infant mortality. Particularly, 

there is concern as to the issues surrounding existing harmful practices against 

                                                           
16 “Visit to Malaysia - Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of the 
Highest Attainable Standard of Physical and Mental Health” (UN A/HRC/29/33/Add.1) 

17 Note that Malaysia has ratified the Convention on the Rights of Persons with Disabilities (“PWD 
Convention”) on 19th July 2010, with reservations to Articles 15 and 18. The Persons with Disabilities Act 2008 
(Act 685) came into force on 7th July 2008. The equality rights required for persons with disabilities under the 
ICESCR are less onerous that the obligations under the PWD Convention. 

18 Source: Feedback during Consultation Session. 

19 Ibid. 
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women and girls including domestic violence and child marriage. 

Additionally, the focus on the right to food, right to access to the highest 

standard of healthcare and the right to non-discrimination should be 

maintained to ensure that the still-birth and infant mortality rates are low. This 

would, in our view, also entail educating the population, especially young 

people, women and girls about their sexual and reproductive rights so that 

they can make informed choices including, among others, exercising their right 

to choose the number and spacing of children. 

(5) Education 

63. There are certain problematic areas in relation to the implementation of the right to 

education as embodied in Article 13 of the Covenant. 

63.1. One of the major areas of concern is the ability of the children of refugees or 

migrant workers, and undocumented children to access meaningful 

educational opportunities. This is covered in more detail below. 

63.2. In relation to Articles 13(2)(c) and 13(2)(d), the level of government control      

over institutions of higher education would require reconsideration to ensure 

that the rights of all to receive adequate higher education are realized. 

However, we do not consider this a significant area of incompatibility.  

63.3. Similarly, Article 13(2)(d) requires that there be “fundamental education” for 

all children. Reports indicate that the levels of fundamental education in rural 

and interior areas of Sabah and Sarawak, and areas of Peninsular Malaysia 

inhabitated by the Orang Asli, could do with significant improvement. These           

are policy areas which must be seriously looked into by the government to 

ensure that they are fulfilling the requirements of progressive realization. 

63.4. One of the incompatibilities in domestic law vis-a-vis the requirement in 

Article 13(3) to choose alternative schools to those established by the public 

authorities lies in the lack of clear legislative guidance and permission for 

parents to home school children.  

(a) Section 29A of the Education Act 1996 permits the Minister to prescribe 

primary education to be compulsory education, and accordingly from 

2003, primary education was made compulsory in Malaysia for all 

children.  

(b) Whilst home-school centres appear to have been set up to provide 

children with alternative education, these centres seem to operate in a 
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grey area on the basis of exemptions provided by the Ministry20. 

Guidelines that exist make it very onerous for parents who choose to 

keep their child home and personally educate them21, including 

preventing parents from also sending these children separately to any 

private or government school for daily tuition.  

(6) Cultural rights 

64. Article 15’s guarantee of “cultural rights” brings in some interconnection with the civil 

and political right of freedom of expression.  

Syariah laws restricting cultural rights 

65. State legislations in certain parts of the country are, to some extent, incompatible with      

the protection for all persons to take part in cultural life as embodied in Article 15(1)(a).      

65.1. Malaysia consists of an intermingling of different cultures, religions and 

nationalities. During the visit of the Special Rapporteur on Cultural Rights to 

Malaysia from 11th to 21st September 201722, she examined Malaysia’s 

endeavors to implement cultural rights, especially in the way people accessed 

and enjoyed cultural heritage, and how cultural diversity and its expression 

are respected and promoted.   

(a) In a statement to the country at the end of a 10-day fact-finding mission,       

she noted that there was growing pressure to adopt a narrow 

interpretation of the Muslim religion and identity, which excludes the 

country’s cross-cultural history, marginalizes religious minorities and 

fails to take account of the diversity of Malay Muslims.  

(b) The Special Rapporteur      was particularly concerned about bans and 

restrictions on specific traditional performing arts in the State of 

Kelantan, namely Wayang Kulit, Mak Yong23, Menora, Main Puteri and 

Dikir Barat, as well as limitations on women performing in public, on 

the basis of fundamentalist interpretations of religion. She stressed on 

effective commitment to the cultural rights of all, to cultural diversity 

                                                           
20 “What you should know about homeschooling in Malaysia”, Free Malaysia Today, 4th May 2020 (at 
https://www.freemalaysiatoday.com/category/leisure/2020/05/04/what-you-should-know-about-
homeschooling-in-malaysia/ ) 

21 Website of the Ministry Education, Guidelines on application for exemption from compulsory primary 
education, available at https://www.moe.gov.my/pendidikan/pendidikan-rendah/home-schooling 

22 A/HRC/A/HRC/40/53/Add.1 and Add.2 

23 It is understood that the Federal Government through the Ministry of Tourism, Arts and Culture are already 
engaging with State governments that ban Mak Yong to find a solution that preserves this cultural treasure. 
Source: Feedback during Consultation Session 

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=22121&LangID=E
https://www.freemalaysiatoday.com/category/leisure/2020/05/04/what-you-should-know-about-homeschooling-in-malaysia/
https://www.freemalaysiatoday.com/category/leisure/2020/05/04/what-you-should-know-about-homeschooling-in-malaysia/
https://www.moe.gov.my/pendidikan/pendidikan-rendah/home-schooling
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and pluralism and to the unequivocal rejection of fundamentalist 

ideology.  

“Apostates” from Islam 

66. The Federal Constitution provides: 

66.1. In Article 3(1), that “Islam is the religion of the Federation; but other religions 

may be practised in peace and harmony in any part of the Federation”; and 

66.2. In Article 11(1), that “[e]very person has the right to profess and practise his 

religion and, subject to Clause (4), to propagate it”. 

66.3. Article 11(3) in turn entrenches the rights of religious groups to freedom to 

worship in community with each other. 

67. In domestic law, however, there are restrictions on persons considered by the State to 

be ‘Muslims’ from changing their religion, notwithstanding that: 

67.1. The ‘right to profess and practise’ under Article 11 is conferred on ‘every 

person’; 

67.2. Within the text of Article 11(1) itself, there is no distinction between Muslims 

and non-Muslims; and 

67.3. Further, a “Muslim” is not a distinct legal persona recognized by the Federal 

Constitution. The Constitution, instead, recognizes “persons professing the 

religion of Islam” (see: Article 11(4) and List II, Ninth Schedule of the Federal 

Constitution). 

68. A key area of contention in Malaysia is the right to profess and practice one’s religion 

of choice vis-à-vis persons whom the State considers to be “Muslim”. The Courts have 

not accepted that “profess” means to simply acknowledge publicly that one is of a 

certain faith. The Courts have instead insisted that, in order to prove whether someone 

professed Islam,  evidence acceptable in Islamic law as to whether the person was 

“Muslim” was required24. 

                                                           
24 Lina Joy v Majlis Agama Islam Wilayah Persekutuan & Anor [2007] 3 CLJ 557, FC (“Lina Joy”). See also the 
written submissions and contestations in the Zaina Abiden case, that never went to the Federal Court at “Is the 
definition of a Muslim unconstitutional” at the online legal journal LoyarBurok; available at 
https://www.loyarburok.com/2012/02/02/definition-muslim-unconstitutional/   

https://www.loyarburok.com/2012/02/02/definition-muslim-unconstitutional/
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69. The problem arises because the definition of a “Muslim” encompasses persons who 

are born to parents who are Muslim, or who have converted to Islam25. Over the past 

3 years, the law in Malaysia has changed. The current position is as follows:- 

69.1. A person who acknowledges that he or she was Muslim at some point, but who 

wishes to leave Islam, is required to obtain the permission of the Syariah 

authorities (and specifically the Syariah court) in order to leave Islam: Lina Joy  

69.2. The civil courts determine the validity of the conversion into Islam of children, 

and the consent of both parents are required: Indira Gandhi a/p Mutho v Pengarah 

Jabatan Agama Islam Perak & Ors and other appeals [2018] 1 MLJ 545, FC 

69.3. A person who says they were never Muslim in the first place, but are wrongly 

being considered as Muslims, can get recognition of this fact from the civil 

courts: Rosliza binti Ibrahim v Government of Malaysia and another (unreported, 

Federal Court Civil Appeal No. 01(f)-2-01/2020 (B), 5th February 2021).  

However, such applicants face high evidentiary thresholds. This is seen in the 

chequered litigation history of the litigant in Rosliza, who was previously 

denied relief, and who then wrote to every State Islamic authority in the 

country to prove a negative: that her parents were never married under Islamic 

law.  

69.4. Persons who are considered “deviant” Muslims are still battling for 

recognition, or are not permitted to be called Muslims at all (such as the 

Ahmadiyas).   

(a) In relation to Shiahs, Malaysia formally recognised Shiah as a sect in 

Islam by virtue of being a signatory to the ‘Amman Message’ that was 

issued on 9th November 2004 and signed by over 200 Muslim scholars, 

including world leaders.  

(b) However, Shiah Muslims in Malaysia continue to face discrimination 

from authorities and those who consider them to be “deviant” 

Muslims. Selangor, for instance, has gazetted a fatwa declaring the 

Syiah to be deviant and prohibiting Muslims from, among other things, 

following Syaiah teachings26. 

(c) In the case of the Ahmaddiyas, in recent litigation27, the Courts upheld 

the applicants contention that Ahmaddiyas were not Muslims. 

                                                           
25 See for example the definition in section 2 of the Administration of the Religion of Islam (Federal Territories) 
Act 1993.  
26 Selangor P.U. 15 / 1998 
27 Ketua Pegawai Penguatkuasa Agama & Ors v Maqsood Ahmad & Ors and another appeal [2021] 1 MLJ 120, 
CA where the Court held that the civil courts had jurisdiction to determine whether or not the applicants were 
Ahmady (and hence not Muslim pursuant to a fatwa in the 1980s declaring all Ahmadi as apostates)  
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However, those applicants are back in the civil High Court for a fact-

finding mission to determine if they are truly Ahmaddi, despite the 

Constitutional guarantee that all persons are entitled to “profess and 

practice” their religion.  

70. The restrictions on the right of persons treated by the State as Muslim to profess other 

religions are undoubtedly a breach of Article 18 of the International Covenant on Civil 

and Political Rights. In the context of the ICESCR, the fact that a person is considered 

Muslim by the State results in an infringement of their cultural rights, but only where 

those cultural rights are an incident of religious practices that are deemed criminal in 

Islam. Where such practices are deemed as acts of both cultural practice and of 

worship, then State Islamic criminal laws punishing certain non-Islamic acts of 

worship28 for those treated as Muslim may be imposed on these persons who are 

officially Muslim but professing and practising another religion.  

71. Another serious infringement of the Convention with regards to persons deemed 

Muslim by the State are in the educational rights of children. Children considered 

Muslim by the State are required to undergo mandatory Islamic religious classes in 

schools, but who are in reality being raised as adherents of another religion. They 

would then be subjected to religious instruction in a religion that is not their own or a 

parent, contrary to the rights of the parent under Article 13(3) to “ensure the religious 

and moral education of their children in conformity with their own convictions”.  

72. The argument could be made that the current state of the law after Indira Gandhi’s 

case prevents the converting parent from raising the child in his or her own religion.  

72.1. This is not necessarily the case: Indira’s Gandhi’s case on its facts was with regard 

to a State sanctioned process by which a child is treated as Muslim with the 

legal consequences that follow in terms of a change in personal law, and the 

impact on cultural and educational rights set out above.  

72.2. The question of religious upbringing is in fact a question of guardianship and 

custody as between the two parents. There, especially in the case of children of 

a non-Muslim marriage, the “paramount consideration” in terms of religious 

upbringing is the best interests of the child pursuant to section 88 of the Law 

Reform (Marriage and Divorce) Act 1976. However, no definitive guidance has 

been issued in recent cases on the correct balance to be drawn and the tests to 

be followed when this situation arises, as prior to Indira Gandhi’s case, the civil 

courts deferred to certificates of conversion to Islam and treated the children 

                                                           
28 See for example section 3 of the Syariah Criminal Offences (Federal Territories) Act 1997 which prohibits the 
worship of “nature” or “any act which shows worship or reverence of any person, animal, place or thing in any 
manner contrary to Islamic Law”  
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in question as Muslim, in one case going so far as to prevent a mother from 

influencing her child to any element of her Hindu faith29. 

73. There is thus no clear formula set out in domestic Malaysian law on the appropriate 

method of determining religious upbringing of a child of a non-Muslim marriage 

where one parent converts to Islam, save the requirement that any order be made in 

the best interests of the child. Malaysia has not removed its reservation to Article 14 of 

the Convention on the Rights of the Child which protects the freedom of thought, 

conscience and religion for children whilst recognizing the rights and duties of parents 

to provide direction to children in the exercise of such rights according to the evolving 

capacities of the child.  

74. A consideration of the proper rights-based approach to questions of the religious 

upbringing of children being raised by a Muslim and non-Muslim would require 

further study, encompassing a mix of all the major international human rights 

instruments. The ICESCR alone, in the context of Article 13(3), requires that the rights 

of the parents to determine their child’s religious and moral education must be 

respected. This must be read consistently with Article 2(2)’s prohibition on 

discrimination.  

75. Thus, the case of “apostasy” from Islam and religious conversion of children provides 

some areas of incompatibility with Articles 13 and 15 of the ICESCR. 

Federal Laws 

76. Further, authorities are granted excessively broad powers under the Printing Presses 

and Publications Act 1984, the Film Censorship Act 2002, local authority entertainment 

regulations and the Penal Code provisions on obscenity to censor publications, 

movies, songs and performances.  

77. Whilst there is some movement on the part of the Government to bring these Acts into 

conformity with international norms on freedom of speech, much more needs to be 

done30.  

Scientific progress 

78. Article 15(1)(b) also protects the right of everyone to enjoy the benefits of scientific 

progress.  

                                                           
29 Shamala Sathiyaseelan v Dr Jeyaganesh C Mogarajah [2004] 3 CLJ 516 at 533f, HC.  

30 See further “Creating a Conducive Legal Environment for Freedom of Speech”. (2019, Center to Combat 
Corruption and Cronyism) 
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78.1. The normative content of this right includes (a) access by everyone without 

discrimination to the benefits of science and its application, including scientific 

knowledge; (b) opportunities for all to contribute to the scientific enterprise 

and freedom indispensable for scientific research; (c) participation of 

individuals and communities in decision-making and the related right to 

information; and (d) an enabling environment fostering the conservation, 

development and diffusion of science and technology.  

78.2. In this regard, laws considered to be restrictive of freedom of speech and to 

access to information are incompatible with this right. Such laws include the 

Official Secrets Act 1972, the Sedition Act 1948, and general prohibitions on 

indecency and obscenity which interfere with artistic freedom. 

78.3. With regard to the right to information, it should be noted that Malaysia is a 

signatory to the ASEAN Declaration of Human Rights (ADHR) which endorses 

all rights stated under the UDHR. Section 4(4) of the Human Rights 

Commission of Malaysia Act 1998 also gives statutory recognition to the 

UDHR. The states of Selangor and Penang in Malaysia have also enacted 

Freedom of Information Enactments. Thus, there is a growing recognition in 

Malaysia that adequate public access to information of governmental action is 

a necessary pre-requisite of proper functioning of a democratic society     .  

78.4. The right to access to the benefits of scientific progress and its application, and 

the right to freedom of information are especially important and linked to the 

right to health and quality of life. This also entails ensuring that marginalized 

groups including young persons, women, persons with disabilities, minority 

groups, rural communities, and Indigenous peoples are entitled to access such 

benefits. Currently, there is in our view a lack of a comprehensive legal, 

administrative and policy-level steps to ensure that such access is ensured. The 

existing Official Secrets Act 1972 does not conform to international standards.  

78.5. Therefore, we would recommend an adequate Access to Information law be 

enacted. 

79. Article 15(1)(c) protects the right of everyone to benefit from the protection of the 

moral and material interests resulting from any scientific, literary or artistic 

production of which he is the author. Again, this right is identical to Article 27(2) of 

the UDHR, which is recognized in Malaysian law. 

79.1. The General Comment31 on this Article explains that what is referred to by this 

paragraph is not the mere protection of intellectual property law.  Thus, the 

human right contained in Article 15(1)(c), as with all human rights, are 

                                                           
31 E/C.12/GC/17 dated 12 January 2006, Economic and Social Council of the United Nations 
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permanent as opposed to the temporary protection for IP rights conferred by 

domestic law.  

79.2. Broadly speaking, the obligations on State Parties include obligations to ensure 

that “authors” rights are respected, that those rights are not infringed and that 

they are adequately protected.  

79.3. There are some tensions between this human right, and general IP law 

regarding patentability of inventions which would jeopardize the protection of 

the rights to life, health and privacy [see further General Comment, para 35].  

79.4. Thus, we are of the view that whilst there is some compatibility with existing 

law, there needs to be further study and consultation to ensure the progressive 

realization of these rights. 

                                                             

(7) Rights of Migrant workers and Refugees 

General 

80. Malaysia can rely on the provision permitting a ‘progressive realization’ of the rights 

in the Covenant in Article 2(1) of the Covenant. Further, as pointed out earlier, Article 

2(3)’s concession to developing countries permitting some flexibility to determine the 

extent “economic” rights are guaranteed to non-nationals “with due regard to human 

rights and their national economy”.  

81. Under the Covenant, developing countries are thus given a discretion to provide 

differential treatment to non-nationals as compared to nationals within the context of 

guaranteeing economic rights. For so long as Malaysia remains a “developing 

country”, there is, therefore, no inconsistency between the Covenant and domestic 

law. In this regard, it is noteworthy that Article 12 of the Federal Constitution, which 

covers rights of educations, is on the face of it limited to citizens. This does not, 

however, preclude the Executive from expanding those rights of education to non-

citizens: the Article merely prohibits the Executive or Legislature from restricting those 

rights with respect to citizens. 

82. Notwithstanding the above, there is room for improvement when it comes to 

Malaysia's protection of economic rights of migrants and refugees. In the 

circumstances, consistent with the need to ensure the progressive realization of those 

rights and the gradual development of Malaysia’s economy, Malaysia must show 

good faith efforts to grant the same levels of protection for non-nationals as that 

enjoyed by nationals.  
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83. We would argue that state sovereignty is not undermined when states develop 

migration laws and practices that protect the rights of regular and irregular migrants 

within their territory. Instead, such rights-based migrant management law can 

effectively strengthen sovereignty, by helping to preserve national security and to 

maintain public order, both of which are considered among the core elements of 

sovereignty by ensuring that there is no disgruntlement amongst members of migrant 

or refugee communities within the country. 

84. The following economic rights of migrants and refugees are highlighted in this regard 

based on Articles 6, 7, 12 and 13 of the Covenant which provide: 

84.1. Rights to work, and to just and favourable work conditions; 

84.2. Right to health; and 

84.3. Right to education. 

85. Article 6 of the Covenant protects the right to work, which includes “the right of 

everyone to the opportunity to gain his living by work which he freely chooses or 

accepts”. The right to work, as guaranteed in the ICESCR, affirms the obligation of 

States parties to assure individuals their right to freely chosen or accepted work, 

including the right not to be deprived of work unfairly. This definition underlines the 

fact that respect for the individual and his dignity is expressed through the freedom 

of the individual regarding the choice to work, while emphasizing the importance of 

work for personal development as well as for social and economic inclusion.  

86. Further, Article 7 of the Covenant provides for the right to the enjoyment of just and 

favourable conditions of work which includes, among other things, fair wages and 

safe and healthy working conditions. 

87. Currently, there is significant room for improvement with respect to the rights 

enshrined under Articles 6 and 7 of the Covenant. Various instances of abuse and 

exploitation of both migrant workers and refugees have been reported, ranging from 

the labour outsourcing system in Malaysia to workplace conditions and ill-treatment 

by employers32. In general, migrants and refugees are particularly vulnerable to 

exploitation to abuse given, among other things: 

87.1. Their precarious legal status (i.e. visa, and, for refugees, lack of official 

recognition pursuant to the 1951 Refugee Convention); 

87.2. Refugees are prohibited from being in lawful employment; 

                                                           
32 For example, Amnesty International’s report titled “Trapped: The Exploitation of Migrant Workers in 
Malaysia” (Amnesty International Publications, 2010) 
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87.3. Lack of effective access to justice, either due to lack of knowledge of complaints 

procedure and/or lack of proper recourse to remedies in the event of their 

rights being violated; and 

87.4. Lack of familiarity with Malaysian language, culture, & society. 

88. While due regard is given to Malaysia’s national economy, there is significant room 

for improvement in relation to the rights of migrants and refugees as protected under 

Articles 6 and 7 of the Covenant. Such improvements include, but are not limited to: 

an immediate review of the migrant labour outsourcing system in Malaysia, allowing 

refugees to access formal employment, and improving complaints-mechanisms for 

migrant workers and refugees. 

Right to health (Article 12) 

89. In relation to the right to health, Article 12(2)(c) and (d) of the Covenant provides as 

follows: 

“2. The steps to be taken by the States Parties to the present Covenant to achieve the full 

realization of [to the enjoyment of the highest attainable standard of physical and mental health]  

shall include those necessary for: 

… 

(c) The prevention, treatment and control of epidemic, endemic, occupational and other 

diseases; 

(d) The creation of conditions which would assure to all medical service and medical 

attention in the event of sickness.” 

90. Currently, migrants and refugees are able to receive emergency and other medical care 

at government hospitals, despite the absence of a government policy requiring 

hospitals to do so33. 

91. However, no there is no concrete protection under law for migrants and refugees to 

access medical service and medical attention in the event of sickness. As a result, 

migrants and refugees are subject to ad-hoc policies or executive decisions. For 

instance, during the 1st wave of the Covid-19 pandemic in May 2020, the Malaysian 

government decided to launch a crackdown on migrants and refugees. Consequently, 

this led to, among other things, a condition in which many migrants and refugees were 

                                                           

33 Source: Feedback during Consultation Session. 
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reluctant to self-report their Covid-19 symptoms or to otherwise receive treatment due 

to the fear of being arrested, detained, and deported34. Without proper protection in 

law and measured government policies, it is our view that effective access to health is 

undermined. 

92. The Covid-19 pandemic exposed, and exacerbated, another issue in relation to migrant 

workers and refugees, namely the conditions in immigration detention centres. 

Immigration detention centres have been reported to: be overcrowded, provide 

insufficient access to drinking water, be of poor sanitation.  

93. Thus, much improvement can be made in relation to the right to health of migrant 

workers and refugees, while also considering the Government of Malaysia’s discretion 

to have due regard for the national economy under Article 2(3) of the Covenant.  

Right to Education (Article 13) 

94. Malaysian law does not confer a right to education to non-citizens, and many child 

migrants, refugees and asylum seekers are not able to access the schooling system in 

Malaysia, whether public or private. Instead, many child migrants, refugees and 

asylum seekers and children without documentations attend informal education 

centres. The position of refugees is particularly exacerbated by the fact that Malaysia 

has also not acceded to the 1951 Refugee Convention and, thus, refugees and asylum 

seekers are not entitled to the full extent of protections provided under international 

law of 1951. 

95. Thus, as pointed out earlier, as a developing country, Malaysia continues to have some 

leeway in the degree to which it extends certain Covenant rights to non-nationals. 

However, it is our view that the rights afforded to migrant workers and refugees in 

particular will be a crucial area where Malaysia’s efforts to ensure progressive 

realization of Covenant rights will be scrutinized. Respectfully, however, we are of the 

view that granting rights to education to children no matter what their nationality, and 

providing adequate healthcare to all who live and work in Malaysia, are something 

that any Government would ensure when there are sufficient resources available and 

it is feasible to implement this.  

(8) Indigenous Peoples’ Rights 

96. Article 25 of the Covenant contains a general provision that nothing in the Covenant 

is to be construed as impairing the “inherent right” of all peoples to enjoy and “utilize 

fully and freely their natural wealth and resources”. Domestic laws in Malaysia are 

broadly compatible with these requirements for most people. We use the term “Orang 

Asli” to refer to all those in Malaysia who would be considered as “aboriginal peoples” 

                                                           
34 Source: Complaints to ARROW 
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within the meaning of the Aboriginal Peoples Act 1954 (applicable to Peninsular 

Malaysia) or as indigenous groups in Sabah and Sarawak. 

96.1. However, the status of access to the right to fully utilize their natural resources 

for certain marginalised communities is still unclear or not fully recognized. In 

particular, although various Court decisions in Malaysia have gradually given 

more rights to members of the indigenous population, their rights to their 

customary lands are not, in our view, fully realized.  

96.2. In Sarawak, in particular, the decision of the Federal Court in TR Sandah ak 

Tabau v Director of Forest, Sarawak significantly reduced the ability of the Orang 

Asli communities in Sarawak to enjoy a recognition of their native customary 

rights in land. The Federal Court by a majority held that only customs 

recognised by domestic legislation in Sarawak could be given effect. As the 

native customs known as “pemakai menoa” and “pulau galau” (which 

established a form of customary title on land) were not expressly recognized 

in s 5(2) of the Sarawak Land Code, those customs were held not to be legally 

enforceable under Article 160(2) of the Federal Constitution.  

96.3. In our view, this interpretation by the Federal Court requiring customs to be 

recognised by statute runs contrary to the common law position that native 

customary rights may exist independently of statute law. This principle was 

recognised by Superintendent of Land & Surveys Miri Division & Anor v Madeli 

bin Salleh (suing as administrator of the estate of the deceased, Salleh bin Kilong) 

[2007] 6 AMR 290 (“Madeli Salleh”) and established precedents both 

domestically and internationally.  

96.4. Thus, in TR Sandah, the Federal Court regrettably appears not to have followed 

its previous decision in Madeli Salleh. In Madeli Salleh, the previous panel of the 

Federal Court: 

(a) affirmed the progressive decisions upholding the rights of the 

aboriginal peoples and natives of Sabah and Sarawak to their lands as 

enunciated in a whole host of previous cases35;  

 

(b) by extension, the decision affirmed the position laid down in the 

seminal case of Mabo & Ors v State of Queensland (No. 2) (1992) 107 ALR 

1 from Australia36 where the principle was clearly set out that the 

Crown acquires radical title of land subject to native customary rights 

                                                           
35 Those cases include Adong bin Kuwau & Ors v Kerajaan Negeri Johor & Anor [1997] 1 MLJ 418, HC (“Adong 
Kuwau”); Kerajaan Negeri Selangor & Ors v Sagong bin Tasi & Ors [2005] 5 AMR 629; [2005] 6 MLJ 289, CA 
(“Sagong Tasi”); and Nor anak Nyawai & Ors v Borneo Pulp Plantation Sdn Bhd & Ors [2001] 2 AMR 2222; 
[2001] 6 MLJ 241, CA 
36 Mabo in turn built on the common law position previously given some recognition in Amodu Tijani v 
Secretary, Southern Nigeria [1921] 2 AC 399; and Calder v A-G (British Columbia) [1973] SCR 313 
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being preserved, and that these principles extends to both communal 

rights and individual rights; 

(c)  recognised that native customary rights, being part of the common law, 

was applicable by virtue of s 3(1) of the Civil Law Act 1956 as a matter 

of substantive law which has the same force and effect as “written law” 

in Malaysia under the Federal Constitution.  

96.5. Thus, the effect of TR Sandah was to remove native customary law as a 

common law right protected by the Constitution’s protections of property 

rights, which cannot be taken away unless by clear and unambiguous words 

in the relevant legislation. 

97. With regards to Peninsular Malaysia, the nature of rights in land enjoyed by Orang 

Asli are inconsistent with the rights enjoyed by others in alienated lands. Aboriginal 

reserve land is being reduced. Orang Asli have reduced rights to lands that are not 

gazetted as aboriginal reserves, but which have customarily been cultivated or 

otherwise utilized by them as their ancestral lands. 

98. In the sections dealing with Family Law and Educational rights as well, we have 

highlighted specific areas of concern when considering the plight of the Orang Asli in 

those areas.  

99. Thus, given the law as stated in TR Sandah, Malaysian law is partially incompatible 

with the Covenant in terms of the recognition of the rights of the Orang Asal to self-

determination, to their cultural rights, and to their economic rights in terms of 

ownership of property. 

(9) Transgender Rights 

100. The legal framework of our country is heteronormativity based. Hence, although 

Articles 5 and 8 of the Federal Constitution provide for equality, the transgender 

community still faces discrimination and violation of human rights issues. 

101. It must be noted that the word “gender” used in Article 8(1) of the Federal Constitution 

has been interpreted to mean sex. The laws do not differentiate between gender and 

sex. Article 8(5)(a) of the Federal Constitution provides that the provisions 

guaranteeing equality in Article 8 do not “invalidate or prohibit any provision regulating 

personal law”. Thus, offences under the Islamic law fall under the jurisdiction of the 

States under Item 1 of List II of the Ninth Schedule to the Federal Constitution. State 

authorities are empowered to create and punish offences “by persons professing the 
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religion of Islam against precepts of that religion, except in regard to matters included in the 

Federal List”.37 

Criminal offences 

102. To put matters in context, it is necessary to set out the offences that impact on sexual 

intercourse.  Section 377 of the Penal Code criminalises carnal intercourse “against the 

order of nature” even between consenting adults. The offence is punishable by 

imprisonment and mandatory whipping under the Penal Code.  

103. In addition, all State Enactments that enact Syariah law for persons professing Islam 

penalise sexual intercourse outside of wedlock amongst Muslims, criminalizes 

homosexual sexual conduct, and makes it an offence for men to dress as women. 

Thirteen States (except for Pahang and Selangor) have also criminalised musahaqah.38 

Musahaqah is defined by the State Enactments (save for Kelantan) to mean “sexual 

intercourse or relations between a woman and a woman”. 

104. The constitutionality of some such legislation is currently under challenge in the 

Federal Court, but on the grounds that the State does not have jurisdiction to create 

offences which are already a federal criminal offence.  

104.1. In Iki Putra Mubarrak v Kerajaan Negeri Selangor [2020] 6 CLJ 133, FC (“Iki Putra”), 

the applicant was charged under section 28 of the Syariah Criminal Offences 

(Selangor) Enactment 1995 for attempting to commit sexual intercourse against 

the order of nature with other male persons in the Selangor Syariah High 

Court.  

104.2. The Applicant is challenging section 28 of the Enactment as unconstitutional 

on the grounds that the the State has no power to legislate in light of the 

provision of section 377A of the Penal Code. Leave was granted by the Federal 

Court under Article 4(4) of the Federal Constitution for a challenge directly to 

the Federal Court to challenge this provision.  

104.3. On 25th February 2021, the Federal Court unanimously held that State 

Legislative Assembly of Selangor had no legislative power to enact section 28, 

as it touched on a matter covered by the Federal List. 

104.4. However, this decision nonetheless leaves s.377A of the Penal Code on the 

statute books. 

                                                           
37 Iki Putra Mubarrak v Kerajaan Negeri Selangor [2020] 6 CLJ 133, FC 
38 However, note that Selangor penalises “sexual relations between persons of the same gender”. 
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Cross-dressing / Non-binary characteristics 

105. In addition, each of the States also have laws that punish Muslims who cross dress.  

105.1. Some States prohibit cross-dressing by men in public places only if it is also for 

some other immoral purpose, such as Wilayah Persekutuan, Johor, Penang, 

Sarawak, Selangor, Terengganu (“atas tujuan tidak bermoral”), Pahang (“atas 

tujuan tidak berakhlak”), and Perak (“bagi tujuan maksiat”). Melaka classifies 

cross dressing by a man as an offence if done without any reasonable grounds.    

105.2. Kedah, Kelantan, Negeri Sembilan and Sabah sanction Muslim males for cross-

dressing per se with no further qualification.  

105.3. Perlis has no specific law on cross-dressing, but, like all other States, has a 

provision39 which penalise females who appear like males or male persons 

posing as women. These laws have exposed Muslim transgenders to arrest and 

harassment by the religious authorities. 

106. In the landmark case of Mohammed Juzaili bin Mohd. Khamis & 2 Ors v Kerajaan Negeri 

Sembilan & 4 Ors [2015] MLJ 65, the Court of Appeal declared section 66 of the Syariah 

Criminal (Negeri Sembilan) Enactment 1992 (prohibiting cross-dressing) as void as the 

provision is inconsistent with Article 5(1) of the Federal Constitution.  

106.1. Hishamudin Mohd Yunus JCA ruled that section 66 deprives the transwomen 

who have been diagnosed as Gender Identity Disorder sufferers, of their right 

to equality, right to freedom of speech, right to freedom of movement and the 

right to live with dignity.  

106.2. However, the Federal Court later overturned the Court of Appeal’s decision, 

on the technical challenge that the constitutionality of the law should have been 

referred to the Federal Court directly. (This technical point has in turn been 

later reversed by a subsequent panel of the Federal Court as incorrectly 

decided).40 

                                                           
39 Section 7 of the Syariah Criminal (Kedah) Enactment 1988; Section 7 of the Syariah Criminal (Kelantan) 
Enactment 1988; Section 27 of the Syariah Criminal Offences (Melaka) Enactment 1991; Section 7 of the 
Syarak Criminal (Perlis) Enactment 1991; Section 92 of the Syariah Criminal Offences (Sabah) Enactment 1995; 
Section 28 of the Syariah Criminal Offences (Federal Territories) Act 1997; Section 30 of the Syariah Criminal 
(Selangor) Enactment 1995; Section 28 of the Syariah Criminal Offences (Penang) Enactment 1996; Section 33 
of the Syariah Criminal Offences (Takzir) (Terengganu) Enactment 2001; 
Section 28 of the Syariah Criminal Offences (Johor) Enactment 1997; Section 55 of the Syariah Criminal (Perak) 
Enactment 1992; Section 25 of the Syariah Criminal Offences (Sarawak) Ordinance 2001; Section 33 of the 
Syariah Criminal Offences (Pahang) Enactment 2013. 
40 In the landmark case of Alma Nudo Atenza v PP & Another Appeal  [2019] 5 CLJ 780, the Federal Court of  9 
Judges explicitly ruled that the decision of the Federal Court in Muhammad Juzaili (holding that the challenge 
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106.3. However, with the overturning of the Court of Appeal decision, Malaysian law 

as it stands provides that it is constitutional to punish a Muslim man who 

dresses as a woman. 

107. The Muzakarah Jawatankuasa Fatwa Majlis Kebangsaan Hal Ehwal Agama Islam has 

also ruled that gender reassignment surgery is “haram” except in the cases of “khunsa” 

or hermaphrodites.41  

Gender reassignment surgery 

108. Further, as it currently stands, even individuals who undergo gender reassignment 

surgency are not recognized in their reassigned gender. 

108.1. In the recent case of Harinee Ramakrishnan v Pengarah Jabatan Pendaftaran Negara 

Malaysia, Negeri Johor & Ors [2020] 1 LNS 235, the High Court followed the 

decision of the Court of Appeal in Kristie Chan v Ketua Pengarah Jabatan 

Pendaftaran Negara [2013] 4 CLJ 627 and ruled that the Court was in no position 

to conclude that the Plaintiff was a female.  

108.2. The Court ruled that there was no evidence as to what is gender; what makes 

a person a male or female (the evidence from the Plaintiff showed that the 

Plaintiff does not have uterus or fallopian tube and never had menstruation); 

and whether the sex change surgery warrants a change of the gender 

description in the Plaintiff’s identity card. 42 

108.3. In J-G v Pengarah Jabatan Pendaftaran Negara [2005] 4 CLJ 710, the learned High 

Court Judge allowed the change of the last digit of the Plaintiff’s identification 

card to reflect her as a female. James Foong J (His Lordship then was) rejected 

the argument on the chromosomal requirement to determine the gender of the 

Plaintiff who had undergone the gender reassignment surgery. His Lordship 

ruled that “when it is based on medical evidence then the courts should play its part 

and grant relief when justice is due”. 

108.4. In Tan Pooi Yee v Ketua Pengarah Jabatan Pendaftaran Negara [2016] 8 CLJ 427, S 

Nantha Balan J (His Lordship then was) rejected the argument that the Court 

of Appeal in Kristie Chan laid down the chromosomal requirement as one of 

the criteria for determining whether to grant declaration for change of gender. 

In fact, the Court of Appeal suggested that in appropriate cases depending on 

                                                           
brought in that case should have been brought by way of an Art. 4(4) challenge directly to the Federal Court) 
was wrong in law and per incuriam. 
41Referred to in “Fatwa Pembedahan Pertukaran Jantina di MalaysiaA Fatwa on Sex-change Operation in 
Malaysi” by Rodiana Onga and others (2018) Jurnal Sultan Alauddin Sulaiman Shah Special Issue; available at  
jsass_khas02_004_rosdianah.pdf (kuis.edu.my)      
42 See also Tan Pooi Yee v Ketua Pengarah Jabatan Pendaftaran Negara [2016] 8 CLJ 427; Fan En Ji v Ketua 
Pengarah Jabatan Pendaftaran Negara [2015] 1 CLJ 803; Wong Chiou Yong b Pendaftar Besar/Ketua Pengarah 
Pendaftaran negara [2005] 1 CLJ 622 

http://journal.kuis.edu.my/jsass/images/speciallissue2018/jsass_khas02_004_rosdianah.pdf
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the quality and credibility of the medical evidence and other supporting 

documents presented in court, the court has the power to grant declaration 

with regard to the re-assigned gender. The learned High Court Judge 

distinguished the facts from Kristie Chan and ruled that the Plaintiff has a 

precious constitutional right to life under Article 5(1) of the Federal 

Constitution. The concept of “life” under Article 5(1) must necessarily 

encompass the Plaintiff’s right to live with dignity as a male and be legally 

accorded judicial recognition as a male. The decision was overturned by the 

Court of Appeal in 2017, but no written decision is available. 

Impact on ICESCR rights 

109. The prohibition on discrimination on the basis of sex includes discrimination based on 

sexual orientation, gender identity, and sex characteristics43. In those circumstances, 

current laws that criminalize sexual identity would be contrary to international human 

rights provisions.  

110. However, the important question in this analysis is whether or not such discrimination 

exists within the context of the economic, social and cultural rights contained within 

the Covenant. In terms of most of the provisions of the Covenant, we do not see any 

express legislative discrimination on the basis of sexual orientation and identity in 

terms of the various rights protected by the Covenant. However, as gender is 

considered a binary concept in Malaysia as seen above, all aspects of a transgendered 

person’s life would inevitably be impacted in this way. A recent detailed study on this, 

specifically for transgendered persons who live in KL and Selangor, has recently been 

published by SUHAKAM44.  

111. Again, however, we would point out that this seeming incompatibility is also present 

in the terms of Article 2 of the Convention on the Rights of the Child. Yet, the CRC is 

already acceded to by Malaysia.  In those circumstances, it is our view that this 

incompatibility in Malaysian law and the Convention is again not an impediment to 

the accession to the ICESCR as Malaysia has already signed up to binding international 

commitments to elimination discrimination on the basis of sex. 

 

ROADMAP TO ACCESSION  

112. As can be seen in the analysis above, the areas of incompatibility are, on the whole, 

not so serious as to warrant a rejection of the entire Covenant. Appropriate 

                                                           
43 Committee on Economic, Social and Cultural Rights, General Comments No. 20 (E/C .12/GC/20), 2009, para. 
27, and No. 2 
44 “Study on Discrimination Against Transgender Persons Based in Kuala Lumpur and Selangor (Right to 
Education, Employment, Housing and Dignity)” SUHAKAM (2019) 
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reservations and declarations consistent with international law should be taken upon 

accession to ensure that Malaysia’s obligations are tailored to meet Malaysia’s needs.  

113. Ratification will necessarily increase the work of various Government agencies to 

ensure compliance with the standards set out in the Covenant. To that end, we would 

recommend a specific Ministry be set up to ensure compliance with human rights by 

all agencies of the Federal and State governments in Malaysia. 

114. In the meanwhile, we propose a multi-layered 2 year strategy to ensure that adequate 

discussion and consultation are taken in order to reform the areas of law which are 

incompatible with the Covenant. Thus, in the Annexure, we have provided a 

suggested Roadmap towards ratification of the Convention.  

CONCLUSION 

115. It is our common view that ratification of the Covenant will bring numerous 

advantages to the Malaysian people, by acknowledging and recognizing the minimum 

standards of education, healthcare, labour protection rights, and other economic, 

social and cultural rights which Malaysia commits to protect.  

116. Ratification of the Covenant will also bring Malaysia in line with most of our ASEAN 

neighbours, and with the rest of the international community. As responsible global 

citizens, Malaysia’s accession will also assist in the improvement of economic, social 

and cultural rights across the world. By participating in a global movement of     

ensuring      these basic rights are enjoyed and protected around the world, Malaysia 

would also be assisting its citizens who study, travel or work abroad.  

117. We would therefore recommend to SUHAKAM that they embrace the Covenant, and 

use their best efforts to encourage the Government of Malaysia to ratify the same. 

Shanmuga Kanesalingam 
(together with: 

Sivananthi Thanenthiran, 
Edmund Bon Tai Soon, 

Nawmi Naz Chowdhury, 
Beatrice Chin Yuen Xin, 

& Kee Hui Yee) 
 

4th March 2021 
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ANNEXURE: ROADMAP TO ACCESSION 
 

Strategy Specific measures Stakeholders 

SHORT TERM PHASE (6-12 MONTHS) 

Legislative reform  

Malaysia should make modifications to 
our domestic laws to protect the 
obligations set out in ICESCR. It is 
noted that our laws are largely 
compatible with the Convention. 
However, amendments need to be 
made to improve on the existing legal 
framework. We have a strong legal 
foundation ie the Federal Constitution 
which allows positive State practice to 
be built.  

i. The government is urged to work with various 

stakeholders including the CSOs to review the domestic 

laws and conduct in depth legal analysis on the relevant 

legislations to assess their compatibility with the 

Convention. 

ii. An inter-ministerial committee to be set up to lead the 

comprehensive review on the existing domestic laws, 

practices and policies in a holistic way from various 

technical perspective. 

iii. Such review activity helps to identify provisions in the 

domestic laws which are not compatible with the 

Convention.  

iv. Such review activity will also showcase the successes 

and positive aspects of Malaysia’s delivery systems 

which are benchmarked against the SDGs. This activity 

will show that Malaysia has met some minimum 

standards of ICESCR.  

 

KDN 

AGC 

MOFA 

State Sharia Departments  

Parliamentary Committee on Human 
Rights and Constitutional Affairs 

SUHAKAM 

MOHR 

KPWKM 

KKM 

MOE 
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v. A National Expert Working Group (“NEWG”) to be set 

up to study the report prepared by the inter-ministerial 

committee in order to identify the challenges towards 

the ratification of ICESCR. 

vi. To conduct national consultation to engage with the 

stakeholders at various levels including the inter-

ministerial committee for feedback on any objections 

towards ratification. 

vii. NEWG to continue monitoring the ratification process. 

viii. To invite Islamic scholars to form a separate expert study 

group/commission to draft policy briefs.  

 

The adoption of regulations, codes of 
practice, or policies to guide operational 
practices and bring about positive 
behavioural change.  

i. Secondary legislation may be drafted as regulations, 

practice documents, or other legal instruments to 

supplement the principal laws to comply with the 

Convention. Review of and making public all Internal 

Standard Operating Procedure (SOP) implemented by 

law enforcement agencies. 

ii. Introduce SOP that are in line with principles in ICESCR. 

iii. Review the capacity gaps by the law enforces. 

iv. Provide training/refresher course for the policy makers 

and the law enforces. 

KDN 

AGC 

MOFA 

State Sharia Departments  

Parliamentary Committee on Human 
Rights and Constitutional Affairs 

SUHAKAM 

MOHR 

KPWKM 

KKM 

MOE  
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MID-TERM PHASE (12-24 MONTHS WITH PERIODIC REVIEW) 

Capacity building and training to 
educate judicial and operational 
officials. 

i. Development of training module catered to different 

ministries in relation to the Convention. 

ii. Continuous training and capacity building of 

government agencies. 

 

KDN 

AGC 

MOFA 

State Sharia Departments  

Parliamentary Committee on Human 
Rights and Constitutional Affairs 

SUHAKAM 

MOHR 

KPWKM 

KKM 

MOE 

Public awareness programmes on the 
rights enshrined in the Convention. 

 

i. ICESCR awareness programme for governmental 

officials, educational institutions and state religious 

departments. 

ii. ICESCR awareness programme for the citizens, for 

instance to incorporate in the school syllabus for 

higher education institutions. 

Prime Minister’s Department 

KDN 

JPA 

MOFA 

KPM 

SUHAKAM 

Staggered ratification of the Convention  i. NEWG to continue monitoring the progress of 

ratification. 

AGC  

Prime Minister’s Department 
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ii. Consider ratifying at least 50% of the standards 

according to the clauses which are already complied 

with then reserving on the remaining clauses. 

SUHAKAM 

Funds allocation to fulfil the obligations 
under the Convention 

i. To conduct budget allocation analysis towards each 

clause of the Convention. 

ii. Continue monitoring the expenditure and adjust the 

sum accordingly. 

MOF 

Prime Minister’s Department 

 

MID-TERM PHASE (12-24 MONTHS WITH PERIODIC REVIEW) 

Constitutional amendments Amend the Federal Constitution to introduce right to 
education, right to water and sanitisation etc 

AGC  

Prime Minister’s Department 

SUHAKAM 

Introduction of additional legislation As an alternative, enact Right to Education Act, Gender 
Equality Act, Right to Food and Nutritional Security Act etc. 

AGC  

Prime Minister’s Department 

SUHAKAM 

Institutional structural changes i. To lobby Malaysian experts to become members of 

the Committee on Economic, Social and Cultural 

Rights. 

ii. To consider setting up a consolidated social 

protection register. 

AGC  

Prime Minister’s Department 

SUHAKAM 

KPWKM 
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