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EXECUTIVE SUMMARY 

 

The International Convention on the Elimination of Racial Discrimination (ICERD) was adopted 

by the United Nations General Assembly (UNGA) via its resolution 2106 (XX) on the 21st  of 

December 1965 and entered into force on the 4th  of January 1969. Malaysia, is a multiracial country 

with diverse religions, culture, traditions and beliefs, which has not yet acceded to the ICERD. 

Notably, the Pakatan Harapan (PH) government, since taking office after successfully winning the 

2018 General Election, had pledged to accede to the ICERD. However, after receiving strong 

opposition mainly from the Malays or Muslim groups in general, the government decided not to 

accede to the ICERD by the end of 2018. Basically, there are three main arguments or observations 

about acceding to the ICERD in Malaysia; one is in favour, the second one is against and the third, 

is open to follow or observe some ICERD provisions without acceding to the ICERD. This 

controversial issue has clearly divided the nation on how to deal with the issue of racial or ethnic 

discrimination. The opposing decision of not acceding to the ICERD has also raised concerns within 

the United Nations (UN) system. 

 

With this background, this study examined broader issues relating to ICERD in Malaysia 

including the compatibility of the Federal Constitution and Syariah laws with ICERD, some 

fundamental rights in line with ICERD, and ASEAN’s as well as other Muslim countries’ 

experiences in ratifying or acceding to the ICERD. Thus, the main purpose of the study focuses on 

several matters, which are:  

1. To examine the compatibility of Malaysian laws with ICERD. 

2. To analyze the compatibility of Malaysian Syariah Law with ICERD. 

3. To investigate the general public’s perception towards ICERD by applying the method of 

Online Deliberative Democracy (or Online Deliberative Polling). 

4. To explore the experience of ASEAN and some selected Muslim ICERD signatory countries 

in ratifying and implementing ICERD in their respective countries. 

5. To construct a Road Map for Malaysia in meeting the goal of accession to the ICERD. 

 

Based on the discussions, it was argued that the ICERD, particularly Articles 1 and 2 will affect the 

privileges of the Malays and indigenous groups from Sabah and Sarawak which fall under the 

jurisdiction of the Royal Council. Malaysia prohibits any party, local and abroad to question Article 

153, Article 3, and Article 11(4) of its Federal Constitution. For instance, Article 1(4) of ICERD 

requires a special measured policy on affirmative action, with certain time frame, implying its 

abolishment once the main objective has been achieved. This provision is perceived as contradictory 

to Article 153 of the Federal Constitution that does not stipulate any time limit on the 

implementation for special position of the Malays and other indigenous groups. What is interesting 

is that, the Federal Constitution and ICERD, both accept the concept of special measures to protect 

the interests of indigenous groups which makes them compatible with each other, but with different 

caveat being applied; the former that is permanent in nature while the latter with a certain time 

frame and objective. With better understanding about the Federal Constitution and ICERD, the 

public will be enlightened that these provisions can be harmonized, or in other words, both are 

indeed compatible with each other.  

 

There are areas where many incompatibilities were found between ICERD and Syariah civil law in 

Malaysia. For instance, Article 5 of ICERD was found incompatible with Syariah law on the right 

to freedom of thought, conscience and religion, the right to inherit, sexual orientation and gender 
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identity, and the right to marriage and choice of spouse. This research established that although 

there are incompatibilities, ICERD can still be acceded to by Malaysia by imposing several 

reservations on these matters. From time to time, these reservations can be reviewed and amended 

if policy and approach are modified by looking into those issues. A number of Muslims countries 

that this research analyzed such as Saudi Arabia and Qatar, which both apply Syariah civil law like 

Malaysia, have already imposed reservations on matters contradicting their Syariah law. In a related 

development, Indonesia a key Muslim country which also ratified ICERD. This development 

provides a solid argument that many Muslim countries, with certain reservations have already 

ratified ICERD. Therefore, based on these developments, it could be argued that, it is possible for 

Malaysia, like her other Muslim neighbours and counterparts, to accede to ICERD. After all, what 

is good for the goose is good for the gander. 

 

The Roadmap is a very important segment in the process of ICERD accession, but it has to be 

contextualized and materialized with a very strong and integrated political will. The current 

Perikatan Nasional (PN) government has not shown any interest to accede to the ICERD. This 

makes it difficult to place accession to ICERD as part of the current national agenda. It is also clear 

that due to lack of knowledge about the Federal Constitution, Syariah law, ICERD and international 

law in general, the greater Malaysian public have either been misinformed and/or misunderstood 

the substance and the process of accession to ICERD. This necessitates awareness and education 

among the Malaysian public. Through a deliberative polling conducted in this research, it is obvious 

that, Malaysians can be more positive to the idea of acceding to the ICERD following the provision 

of adequate information about it. Hence, systematic and strategic agenda should be devised and 

implemented in order to build a buy-in among Malaysians about the need to accede to the ICERD. 

And this process can consume time and resources. Below is the proposed roadmap to implement 

Malaysia’s accession to ICERD as suggested by this research: 
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CHAPTER 1 

INTRODUCTION 

1.1 Introduction 

 

Malaysia, is a multiracial country with diverse religions, cultures, traditions and beliefs. The 

previous government, the Pakatan Harapan (PH) had pledged to accede to the International 

Convention on the Elimination of Racial Discrimination (ICERD) (See Appendix 1). The accession 

to ICERD has attracted strong oppositions mainly from the Malays or Muslims in general. Street 

demonstrations took place and the largest took place in Kuala Lumpur (with projections indicating 

that this demonstration was only rivalled by the demonstration against the Malayan Union in the 

1940s).  The opposition to accession was also witnessed on social media as well as print media. Due 

to this strong display of rejection from the majority of the population (the Malays as well as the 

Bumiputera), in late 2018, the government reversed its decision to accede to the ICERD.Predictably, 

this u-turn by the Government raised many questions within civil society including human rights 

observers and human rights related institutions since they called for equality and non-discrimination 

in the society.  Furthermore, this change of heart by the Malaysian Government also raised the 

eyebrows of the United Nations (UN), an international organization which is well-known for 

maintaining international peace and security, protecting human rights and eliminating 

discrimination. Thus, this study attempts to examine broader issues relating to ICERD in Malaysia 

including the compatibility of ICERD with Malaysian and Syariah laws, some fundamental rights 

in line with ICERD, and ASEAN as well as other Muslim countries experiences in ratifying ICERD.  
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1.2 Objectives 

This study aims to produce an evidence-based body of work that could be used as a foundation by 

SUHAKAM in engaging multiple stakeholders simultaneously in its quest to enlighten and promote 

ICERD among various stakeholders including the general public, lawmakers, senior government 

officials and politicians. With the correct understanding, the goal of accession to the ICERD could 

be materialized with its contextualization into Malaysian domestic laws. Thus, this study looks at 

several matters, which are:  

1. To examine the compatibility of Malaysian laws with ICERD. 

2. To analyze the compatibility of Malaysian Syariah Law with ICERD. 

3. To investigate the general public’s perception towards ICERD by applying the method of 

Online Deliberative Democracy (or Online Deliberative Polling). 

4. To explore the experience of ASEAN and some selected Muslim ICERD signatory countries 

in ratifying and implementing ICERD in their respective countries. 

5. To construct a Road Map for Malaysia in meeting the goal of accession to ICERD. 

 

1.3 Methodology 

This study is a qualitative research and data was collected through: 

i. Library research such as documents from libraries in Malaysia such as relevant books, 

journals and online articles. 

ii. Semi-Structured expert interviews. Several prominent figures who are involved directly in 

human rights-related NGOs as well as human rights and legal experts were targetted for 

interviews. The research interviewed eight experts including: 



10 
 

a) Dato’ Saifuddin Abdullah, the current Minister of Communications and Multimedia and 

the former Minister of Foreign Affairs, Malaysia at the Wisma Putra, Putrajaya on 5 

December 2019. (See Appendix 2) 

b) Datin Paduka Marina Mahathir, a social activist, on 29 November 2019 at her office in 

Bangsar. (See Appendix 3) 

c) Prof Dr Nik Ahmad Kamal Nik Mahmood, International Islamic University Malaysia 

(IIUM) law expert via email on 5 March 2020. (See Appendix 4) 

d) Prof. Dr. Wong Chin Huat, Jeffery Sachs Center on Sustainable Development, Jeffery 

Cheah Institute on Southeast Asia, Sunway University, through Email on 5 February 

2020. (See Appendix 5) 

e) Zulkifli Hashim, Director, Unit of Managing Unity, Ministry of National Unity on 23 

March 2020 via Email. (See Appendix 6) 

f) Ho Khek Hua a former Director of Institut Kajian dan Latihan Integrasi Nasional, 

Jabatan Perpaduan Negara dan Integrasi Nasional, Jabatan Perdana Menteri. The 

interview was on the 18th April 2020 via Email and Phone. (See Appendix 7) 

g) Kazi Mahmood, a former editor in the Malay Mail. He used to be with the Al-Jazeera, 

Khmer Times, Independent Singapore and President of World Future. The interview was 

carried via Email on the 2nd March 2020. (See Appendix 8) 

h) Dr. Khoo Ying Hooi, the Secretary-General in the Society for the Promotion of Human 

Rights (PROHAM). The interview was on the 30th June 2020 via email. (See Appendix 

9) 

iii. Online Deliberative Polling. This polling was conducted via a closed Facebook platform for 

two weeks, from 26th January until 9th February 2020. The aim was to understand public 
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sentiments about ICERD. Data was analyzed using discourse analysis and guided by 

research questions.  

 

1.4 The History of ICERD 

The International Convention on the Elimination of Racial Discrimination or ICERD is one of the 

human rights conventions available under the auspices of the United Nations (UN) with the 

objective to provide, to improve and to enhance better protection of human rights to the people. 

After the creation of the Universal Declaration of Human Rights (UDHR) in 1948, we could see 

that various human rights conventions and declarations were created and adopted to cater to the 

needs of the people including vulnerable groups such as refugees, women and children and to 

prohibit some specific acts in human aspects of life such as torture, racial and religious 

discrimination. All these human rights conventions, including ICERD, are monitored by the 

respective committees to ensure maximum compliance and observance by state parties.1   

The struggle against racial discrimination was closely linked with anti-colonialism for so 

many years. After the Second World War, many countries attained independence and became 

formal members of the United Nations. Consequently, in the 1950s, 1960s and 1970s many 

countries joined the UN after gaining independence from colonial powers. The UN has developed 

significant political and legal norms via several instruments to deal with this development by 

ensuring that the new states have equal chance to exist in the international system without 

discrimination and prejudice.  It should be observed that, the adoption of these declarations were 

mainly to stop discriminatory practices in inter-State relations. However, this approach largely 

                                                           
1 United Nations (UN). (2020). UN Treaty Collections: International Convention on the Elimination of All Forms of 

Racial Discrimination, Available at: https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

2&chapter=4&lang=en 
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ignored the idea that discrimination could also exist in the domestic realm. The condemnation by 

States on apartheid as an institutionalized discriminatory policy and practice in South Africa 

triggered a global wake-up call to fight discrimination within the domestic realm. This created the 

belief that the racist practices of one State can be a legitimate concern of others, thus curtailing the 

principle of national sovereignty. It is in this historical context that ICERD was adopted by the 

General Assembly with its clear reference to apartheid in Article 3.2 

There are various resolutions and declaration which paved way for the creation of ICERD. 

The first was Resolution 1510 (XV) on Manifestation of racial and national hatred which was 

adopted by the General Assembly (GA) on the 12 December 1960. The Assembly noted that racial 

and national hatred, religious intolerance and racial prejudice manifested in many States through 

the report produced by the Sub-Commission on Prevention of Discrimination and Protection of 

Minorities. This finding caused a great concern to the Assembly which lead to the adoption of this 

Resolution. The UN condemned all racial, religious and national hatred in political, economic, 

social, educational and cultures spheres of the life of the society and called the governments of all 

States to take all necessary measures to prevent these manifestations.3 

The second precursor resolution to ICERD was the Declaration on Granting of 

Independence to Colonial Countries and Peoples, Resolution 1514 (VX) adopted on the 14 

December 1960. In this resolution, the General Assembly reaffirmed the fundamental human rights 

and equal rights between men and women as well as nations. The Assembly also realized the need 

for creating stable conditions based on the principle of equality and self-determination of all people.  

The observance of human rights and fundamental human rights are for all without distinction as to 

                                                           
2 Daisuke Shirane (2011). ICERD and CERD: A Guide for Civil Society Actors. Geneva: IMADR. Retrieved from 

https://tandis.odihr.pl/handle/20.500.12389/20051 
3 United Nations General Assembly (1960). Resolutions report to the Third Committee. 943rd Plenary Meeting. 12 

December. Retrieved from http://www.worldlii.org/int/other/UNGA/1960/38.pdf 
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race, sex, language and religion. The Assembly proclaimed that the necessity to bring a speedy and 

unconditional end to colonialism in all its forms and manifestation.4  

Thirdly, three subsequent GA resolutions were adopted on the 7 December 1962, namely, 

Resolution 1779 (XVII), Resolution 1780 (XVII) and Resolution 1781(XVII). The last two 

Resolutions (1780 and 1781) were the result of a great concern by the Assembly after receiving the 

17th report session of the Commission of Human Rights and the 13th report session of the Sub-

Commission on Prevention of Discrimination and Protection of Minorities. The Assembly was 

deeply disturbed by the manifestation of discrimination based on differences of race, colour and 

religion that was evident throughout the world. In Resolution 1779, the Assembly called all parties; 

specialized agencies and civil society to cooperate with the States in their efforts to prevent and 

eradicate racial prejudice; governments to take necessary steps particularly via education and media 

to discourage prejudice and intolerance in any form whatsoever. From these reports, prevailing 

discrimination and prejudice based on race, nationality and religion troubled the Assembly greatly.  

On the same date and year, Resolution 1780 was adopted, the Assembly had requested the 

Economic and Social Council to ask the Commission of Human Rights to prepare a draft declaration 

on the elimination of all forms of racial discrimination to be submitted to the Assembly in its 

eighteenth session. The Commission was also tasked to produce a draft international convention on 

the elimination of all forms of racial discrimination, to be submitted to the Assembly in its 

nineteenth session. Another Resolution (1781) adopted in the same session, requested the 

Commission on Human Rights to prepare a draft declaration and a convention on the elimination of 

                                                           
4 United Nations (2020). Resolutions adopted by the General Assembly at its 15th session. Declaration on Granting of 

Independence to Colonial Countries and Peoples, Resolution 1514 (VX) adopted on the 14th December 1960. p.66-67. 

Retrieved from https://research.un.org/en/docs/ga/quick/regular/15 
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all forms of religious intolerance to be submitted to the Assembly in its eighteen and twentieth 

sessions respectively.5  

Noticeably, the Assembly ended up making two sets of drafts for racial discrimination and 

religious discrimination separately. This was due to differences between member states on 

principles of race and religion. Some felt that the two subject matters should be separated, while 

some states (mostly Arab states) were hesitant due to the Arab-Israeli conflict.6 It could be seen that, 

the Assembly in particular or the UN in general had put many efforts in protecting human rights at 

large, and in this context, to stop and prevent discrimination based on race, nationality and religion. 

These were the footsteps that were undertaken before the ICERD was adopted by the General 

Assembly in 1965. 

 

1.5 The Substance of ICERD 

ICERD aims to promote and to encourage the “universal respect for and observance of human rights 

and fundamental freedoms for all, without distinction as to race, sex, language or religion”.7 It was 

adopted by the United Nations General Assembly (UNGA) via its resolution 2106 (XX) on the 21 

December 1965 and entered into force on the 4 January 1969.  As of April 2020, there are 182 state 

parties, 3 signatory parties and 12 non-actions.  From Map 1, the indicator reflects the expression 

by states to be bound by a human right treaty under international law. The indicator of ä ‘state party’ 

indicates that a state has consented through ratification, accession or succession. A ‘signatory’ status 

                                                           
5 United Nations (2020). Resolutions and Decisions adopted by the General Assembly during its 17th session: GAOR, 

17th session, Supplement No. 17. 18 September - 20 December 1962: A/5217. Retrieved from 

https://research.un.org/en/docs/ga/quick/regular/17 
6 Egon Schwelb (1966) The International Convention on the Elimination of All Forms of Racial Discrimination (1966) 

The International and Comparative Law Quarterly 15(4): pp. 996-1068. 
7 Office of High Commissioner for Human Rights (OHCHR). (2020) International Convention on the Elimination of All 

Forms of Racial Discrimination. General Assembly Resolution 2106 (XX) of 21 December 1965 entry into force 4 

January 1969, in accordance with Article 19. Retrieved from 

https://www.ohchr.org/en/professionalinterest/pages/cerd.aspx 
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means that a state has provided a preliminary endorsement of its instrument and its intent to examine 

the treaty domestically and consider ratifying or acceding it, whereas, ‘No action’ means that a state 

did not express its consent. Malaysia, with other countries like South Sudan, Myanmar and 

Democratic People’s Republic of Korea, are listed in this category.8  

Map 1: List of State Party, Signatory and Non-Action States to ICERD9 

 

 

According to Schwelb,10 when ICERD was adopted, it was the first international convention 

of its kind, and it came with its support and criticisms. ICERD consists of 25 articles which not only 

defines and outlines the forms of racial discrimination, but lays out the enforcement mechanisms 

for the provisions of ICERD unto its signatories. The preamble of ICERD kicks off its provision by 

reaffirming the universal principle of dignity and equality in the UN Charter.  

ICERD provides definition and grounds of racial discrimination. Article 1, Para 1 of ICERD 

defines the concept of racial discrimination as follows:  

                                                           
8 Office of High Commissioner for Human Rights (OHCHR). (2020) The Status of Ratification. Retrieved from 

https://indicators.ohchr.org/ 
9 Ibid.  
10 Ibid. 
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 “any distinction, exclusion, restriction or preference based on race, colour, descent, 

or national or ethnic origin which has the purpose or effect of nullifying or impairing 

the recognition, enjoyment or exercise, on an equal footing, of human rights and 

fundamental freedoms in the political, economic, social, cultural or any other field 

of public life.”11  

 

There are five grounds that ICERD has set out in defining discrimination, namely race, 

colour, descent, and national or ethnic origin. There is no hierarchy among these five categories 

and any discrimination based on them should be addressed comprehensively. The Committee of 

ICERD (CERD) also stresses that, the Convention also include indigenous people as one of the 

bases. CERD states that the definition also relates to all persons who belong to different races, 

national or ethnic groups or to indigenous peoples.12 Regarding the question of who belongs to 

which group, it is the opinion of CERD that the identification of individuals as being members of 

a particular racial or ethnic group “shall, if no justification exists to the contrary, be based upon 

self-identification by the individuals concerned.”13  

The definition of discrimination is expanded. Beside the five grounds of discrimination 

outlined in ICERD, there are others such as gender, age and religion which also constitute forms of 

discrimination. This is known as the ‘notion of intersectionality’ comprising multiple discrimination 

basis. The CERD’s General Recommendation No. 32 (2009), para. 7 reads; 

“The ‘grounds’ of discrimination are extended in practice by the notion of 

‘intersectionality’ whereby the Committee addresses situations of double or multiple 

discrimination - such as discrimination on grounds of gender or religion – when 

discrimination on such a ground appears to exist in combination with a ground or 

grounds listed in Article 1 of the Convention.”  
  

This ‘intersectionality’ is recognized because there are cases where such multiple forms of 

discrimination are involved. In the context of the ‘intersectionality’ of gender, in its General 

                                                           
11Office of High Commissioner for Human Rights (OHCHR). International Convention on the Elimination of All Forms 

of Racial Discrimination (ICED). 
12 Daisuke Shirane. ICERD and CERD: A Guide for Civil Society Actors. p. 1.  
13 Ibid. p. 2.  
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Recommendation No. 25 (2000), CERD noted that racial discrimination does not always affect 

women and men equally or in the same way. There are certain forms of racial discrimination which 

target women such as sexual harassment, violence or crime against women of a racial or ethnic 

group. It could be also a coerced sterilization of indigenous women. Against this backdrop the 

Committee has been enhancing its efforts to integrate gender perspective into its work and also 

recommending that States parties provide disaggregated data with regard to the gender dimensions 

of racial discrimination as well as to take necessary actions in this regard.14  

Similarly, age and religion could also be related to the definition of racial discrimination. 

Age is also addressed by the Committee as being a factor that can contribute to the circumstances 

of multiple or double discrimination against children of a specific group.15 Religion is not included 

in the five grounds set under Article 1 of ICERD, and CERD understands that any discrimination 

based solely on religion does not fall under the coverage of ICERD. However, if there is a link 

between religion and ethnic/national origin, CERD expressed that the Committee “would be 

competent to consider a claim of “double discrimination on the basis of religion and another ground 

specifically provided for in Article 1 of the Convention, including national or ethnic origin”.16  

In addition, the application of the notion of ‘intersectionality’ of discrimination is reinforced 

by Article 5 of ICERD, when it states that; 

“States Parties undertake to prohibit and to eliminate racial discrimination in all its 

forms and to guarantee the right of everyone, without distinction as to race, colour, or 

national or ethnic origin, to equality before the law, notably in the enjoyment of the 

following rights…”17 

 

                                                           
14 Ref. e.g. CERD General Recommendations No. 25, paras. 3, 4, 5, 6; No. 29, paras. 11, 12, 13; No. 30, para. 8; No. 

32, para. 7. See Daisuke Shirane. ICERD and CERD: A Guide for Civil Society Actors. pp.7-8.  
15 CERD General Recommendation No. 31, preamble; and in the consideration of State report of Mali in 2002, ref. 

CERD Annual Report (2002) A/57/18, paras. 404 and 405.  See Daisuke Shirane. ICERD and CERD: A Guide for Civil 

Society Actors. pp.7-8. 
16 Daisuke Shirane. ICERD and CERD: A Guide for Civil Society Actors. p. 2.  
17 Article 5 of ICERD. 
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The rights cover political, social, economic and cultural rights such as the right to freedom of 

thought, conscience and religion, right to freedom of movement, right to nationality, right to vote, 

right to stand for election, right to freedom of opinion and expression and right to education and 

training and many more.18 Signatory states must undertake all efforts and means to adopt laws, 

policies, practices, and actions that eliminate racial discrimination. The provision covers individuals 

who are in the public sector and public institutions, both at the national and local levels of States 

which have ratified ICERD.19  

ICERD also guarantees the equality of all individuals before the law regardless of gender, 

race, color, ethnicity and nationality and all individuals are entitled to legal remedies and legal 

damages if they have suffered any forms of discrimination20, and guarantee the enjoyment of human 

rights that are entitled to each and every individual without discrimination.21 Meanwhile, Articles 

11 until 13, and Article 22 are notable for outlining the enforcement mechanisms for ICERD 

provisions. The Committee on the Elimination of Racial Discrimination (CERD) is established and 

given a mandate under Article 8, to be the monitoring agency of ICERD implementation. The 

structure and framework, as well as responsibilities of CERD are further outlined in Articles 9 and 

10. CERD may receive complaints of violation of ICERD and a Conciliation Commission may be 

established to hear disputes between disputing parties. Should the Commission fail to resolve 

disputes, ICERD allows for the disputes to be referred to the International Court of Justice (ICJ) for 

legal proceedings.22 States which have signed and ratified ICERD must adhere to its obligations of 

eliminating racial discrimination. States also must ensure that each of its national laws, policies, 

                                                           
18 Ibid.  
19 Article 2 of ICERD. 
20 Article 5 & 6 of ICERD. 
21 Article 5 of ICERD. 
22 Article 22 of ICERD. 
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regulations, actions do not promote, encourage, or incite any forms of discrimination. In short, any 

forms of discrimination whether in word, action or ideology of the states and its state agencies and 

organization would be deemed a violation of ICERD. 

 

 

 

CHAPTER 2 

ICERD AND MALAYSIAN CONSTITUTION 

 

2.1 Malaysia: Its Background and Affirmative Actions on Malays and Bumiputeras  

Malaysia is a multi-ethnic, culturally and religiously diverse society. As can be seen this diversity 

shapes the landscape of the country’s history, society and politics. It achieved its independence in 

1957 from Britain and practices Constitutional Monarchy imitating the Westminster style. All 

citizens are ensured fundamental liberties under the Federal Constitution. The King, as stated in 

Article 153 of the Federal Constitution, is the guardian of special rights and positions of the Malays 

and natives of Sabah and Sarawak. Islam as the religion of the Federation has shaped many aspects 

of the country’s operation and direction including the incorporation of Islamic principles, such as 

the establishment of Syariah law in the country. 

The Malaysian society’s ethnic based identification can be traced to the colonial era’s policy 

of ‘divide and rule’ which reinforced segregation rather than integration among the races. This 

pattern has been reinforced further by the ethnic-based politics which has persisted until today. 

Since independence the Government has tried to strike a balance between the Malay majority and 

the other ethnic groups (minorities) in the country, especially the largest groups, that is, the Chinese 

and the Indians, who are descendants of migrants from China and India, respectively. Yet, some 
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commentators have criticized the government’s policies and laws for being discriminatory. One 

such critic is the former Minister in the Prime Minister’s Department, P. Waytha Moorthy, who has 

defended his past claims that the Malaysian Indian community was unjustly treated, after a video of 

his interview with a Dutch broadcaster went viral on social media.23  

As mentioned earlier, race and religion are the major driving forces in the Malaysian 

political arena. A notable feature of Malaysian national policies is affirmative action in favor of the 

Malays and Bumiputeras. The affirmative action policies were a consequence of the 1969 racial 

riot, generally regarded as a dark episode in the country’s history. In the aftermath of independence, 

it could be seen that there were disparities among ethnic groups in Malaysia (at the time called 

Malaya) particularly in terms of economic empowerment. The Chinese largely controlled the 

economy and occupied most of the urban areas in Malaya at that time.  The Malays on the other 

hand, were generally poorer and stayed in the rural areas while the Indians were mostly concentrated 

in the estate areas as general labourers.  The Malayan society at that time was not bound together 

and was never strong to begin with.24 

The 1969 race riots, also known as the 13 May Incident was a Sino-Malay sectarian violence 

shaped by racial and economic disparity, with underlying political contributing factors. The 1969 

elections in Malaya was largely a contest between the Perikatan party and the Democratic Action 

Party (DAP) as well as the Gerakan party. The racial tensions before and after the 1969 elections 

were due to differences on Sino-Malay rights and inflicted heavy casualties. Brawls between the 

Malays and the Chinese had evolved into riots, which degenerated into violence. Due to the riots 

                                                           
23 Free Malaysia Today (2018). Waytha stands by past comments after 10-year-old clip makes the rounds. 18 

November. Retrieved from https://www.freemalaysiatoday.com/category/nation/2018/11/18/waytha-stands-by-past-

comments-after-10-year-old-clip-makes-the-rounds/ 
24 Anna Malai Saravanan (2015), Malaysia Studies-Perception of Race. Retrieved from 
https://www.researchgate.net/publication/279189155_Malaysian_Studies_-_Perception_of_Race 
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the authorities placed Malaya under the state of emergency and the Malayan Parliament was duly 

suspended. The National Operations Council (NOC) (Majlis Gerakan Negara) took over the national 

governance from 1969 until 1971. On one hand, it was formally reported that 196 people lost their 

lives during the 13 May Incident. On the other hand, independent reporters and critics have reported 

that the number of fatalities was more. All in all, most Malaysians agree that the 13 May Incident 

highlighted the racial disparity and differences within the population in Malaysia, and that the post 

13 May Incident effects could be seen within the fabric of today’s Malaysian society. To put it 

differently, the same racial disparity still persists until today, but within a more restrained context 

which is constantly debated in a more pacifist tone.   

As pointed out earlier, Malaysia’s affirmative action policies are largely influenced by the 

13 May Incident. Malaysia’s ‘Dasar Ekonomi Baru’ (New Economic Policy) was an affirmative 

action policy aimed at achieving national unity, harmony and integrity; providing socio-economic 

restructuring; and reducing poverty levels among Malaysians. The New Economic Policy (NEP) 

was superseded by the National Development Policy (NDP) in 1990 which still maintained the 

affirmative action features of the NEP that greatly favored the Malays and Bumiputeras.25  

Article 153 of the Federal Constitution provided for the “reservation of quotas in respect of 

services, permits, etc., for Malays and natives of any of the States of Sabah and Sarawak”.26 Article 

153 empowers the Yang di-Pertuan Agong (YDPA) to safeguard the “special position of the Malays 

and natives of any of the States of Sabah and Sarawak and the legitimate interests of other 

communities”.27 According to the provisions of the Constitution, the safeguarding of the Malays 

                                                           
25 Zainal Aznam Yusof and Deepak Bhattasali (2008). Economic Growth and Development in Malaysia: Policy Making 

and Leadership. Working Paper 57726. Washington: The International Bank for Reconstruction and Development/The 

World Bank. Retrieved from http://documents.worldbank.org/curated/en/183111468050085348/Economic-growth-

and-development-in-Malaysia-policy-making-and-leadership 
26 Article 153, the Federal Constitution of Malaysia 
27 Ibid. 
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and Bumiputera rights are ensured in the areas of “public service and scholarships, exhibitions and 

other educational or training privileges or special facilities”.28 Article 153 has greatly fueled intense 

debates on the issues of racial equality and Malay rights and privileges in Malaysian society. 

Notably, Article 153 was enacted as a necessary tool for reducing racial disparity at the time of 

Constitutional drafting.  Calls to abolish the provisions of Article 153 have been greatly contested 

and criticized due to the fact that the issue of Malay and Bumiputera rights is very sensitive among 

Malaysians, especially Malays. Yet, debates on this issue continue till today and have greatly 

influenced Malaysian politics.  

 

2.2 Pakatan Harapan and ICERD 

The Alliance of Hope or the Pakatan Harapan (PH) coalition won the 14th General Election in 2018 

causing the demise of the dominance of the Barisan National (BN) coalition. After over 60 years of 

BN ruling, for the first time, the then opposition coalition was successful in taking over the reins of 

power. During the election campaigns, PH had expressed aspirations to promote and protect human 

rights in Malaysia as mentioned in the PH Manifesto. Many voters who voted for PH expected the 

newly elected government to deliver their promises should they succeeded becoming the 

government. In its manifesto, PH aimed to make Malaysia’s “human rights record respected in the 

world”.29 The PH coalition announced several commitments related to improving human rights 

protection in the country, namely to enhance and empower SUHAKAM’s role and function in 

protecting human rights in Malaysia; to improve a plan made by the former Malaysian government 

under BN called the National Human Rights Action Plan; to improve Malaysia’s representation on 

the ASEAN Intergovernmental Commission on Human Rights; and to ratify notable international 

                                                           
28 Ibid 
29 Amanda Whiting (2018). Human Rights in Post-Transition Malaysia. The Round Table 107(6):1-3. 
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conventions on human rights, ICERD included. On top of the promises made in the manifesto, 

especially pertaining to human rights, the PH coalition assured Malaysians that equality, 

multiculturalism and religious inclusion would be ensured. 

Strong criticism was voiced out after Tun Mahathir Mohamad delivered his speech at the 

UN General Assembly in September 2018, expressing the government’s plan to accede to ICERD. 

The significant opposition to the accession of ICERD came from the Malays with two major 

political opposition parties, the Malaysian Islamic Party (PAS) and the United Malays National 

Organization (UMNO) leading the way. Several major points against the accession were on the 

issues of Malay rights and the principles of Islam. The backlash from certain segments of the Malays 

were due to fears that the rights and privileges which they were entitled to under the Constitution 

would be reduced.30 The Muslims who supported ICERD accession were criticized for not being 

“true Muslims” because the accession to ICERD would include the elimination of discrimination 

against the LGBTQ (lesbian, gay, bisexual, transgender and queer) community, which is highly 

opposed by Muslims as the practice is considered to be inimical to Islam.31 Leaders from PAS based 

their rejection of ICERD on the premise that it promoted Western principles of human rights which 

included rights for the LGBTQ community. PAS regards the western notion of human rights to be 

against true human nature and as having abandoned “true ethics of humanity”.32 Since the majority 

of citizens in Malaysia are Muslim, the adoption and accession to ICERD would undermine Islamic 

principles, which are enshrined in the Constitution since Islam is recognized as the official religion 

of the country. PAS further cemented their argument against ICERD by stating that the promotion 

                                                           
30 New Straits Times. (2018) Why Malaysia backpedalled on ICERD ratification. 24 November. Retrieved from 

https://www.nst.com.my/news/nation/2018/11/434078/why-malaysia-backpedalled-icerd-ratification  
31 Fairul Asmaini Mohd Pilus (2018) Pas: All Muslims have a duty to oppose ICERD. New Straits Times. 22 November. 

Retrieved from https://www.nst.com.my/news/nation/2018/11/433566/pas-all-muslims-have-duty-oppose-icerd 
32 Ibid.  
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of LGBTQ rights and principles would eventually lead to social problems within the family and 

social institutions of Malaysia.33  

Those who are pro-Malay rights, objected to the accession to ICERD due to fears that Malay 

rights would be diluted once Malaysia consent to ICERD. They feared that international pressure 

would subsequently cause Article 153 of the Constitution to be abolished thereby simultaneously 

abolishing the rights and special privileges of the Malays and the Bumiputeras of Sabah and 

Sarawak. Malaysians, who are mostly Malays, who reject ICERD are notable for believing in the 

idea of Malay supremacy (Ketuanan Melayu).34 Malay supremacy is the idea that Malays should 

rule Malaysia, and it is not about Malay as a special race like white supremacy which is premised 

on the belief that the white race is a special race. Many politicians have utilized the idea of Malay 

supremacy to their advantage by politicizing the actions of the Malaysian government to accede to 

ICERD. These politicians made racial insinuations in their speeches, further sparking opposition 

among the Malays against ICERD. 

There are arguments stating that the opposition against ICERD is fueled by misconception 

of the provisions of ICERD. SUHAKAM has clearly asserted35 that the Malaysian government 

would be able to take special measures to guarantee the protection prescribed under Article 153 

which secure the integrity of the Federal Constitution, the Royal Prerogative of the Yang di-Pertuan 

Agong and the privileges and rights for Malays and Bumiputera in the aftermath of accession. This 

also includes the protection of Islam as the official religion of Malaysia under the Constitution. It 

was also argued that the majority of the 55 Muslim countries which are members of the Organization 

                                                           
33 Ibid.  
34 Kamilia Khairul Anuar (2019). Analysing Malaysia’s Refusal to Ratify the ICERD. Oxford Human Rights Hub. 7 

January. Retrieved from http://ohrh.law.ox.ac.uk/analysing-malaysias-refusal-to-ratify-the-icerd/  
35 Human Rights Commission of Malaysia (SUHAKAM). (2018). Press Statement No. 45 of 2018 on (“Accession to 

ICERD”). 31 October. Retrieved from https://www.suhakam.org.my/2018/10/ 
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of Islamic Cooperation (OIC) have either signed or ratified ICERD, with only Malaysia and Brunei 

being the odd members for not doing so. With this in mind, it is clear that Islam in Malaysia would 

not be threatened by the decision to accede to ICERD.36  

On 23rd November 2018, the Malaysian government officially announced its formal 

decision to not accede to the ICERD37 because it will instead “continue to defend the Federal 

Constitution which contains a social contract that has been agreed upon by all races during the 

formation of the country”.38 SUHAKAM voiced its disappointment towards Malaysia’s volte-face 

decision and expressed that Malaysia’s backtracking on the accession to ICERD would not hinder 

the government’s preexisting responsibility to uphold human rights and eliminate discrimination in 

Malaysia.39 SUHAKAM also voiced its disappointment on some of the speeches and actions made 

by certain politicians critical of the ICERD which caused disharmony among Malaysians. The 

speeches and actions of individuals’ and groups’ responsible for the rejection of ICERD displayed 

the elements of hate on the pretext that they were protecting the Constitution and Islam. The decision 

to not accede to ICERD has led many parties to question Malaysia’s commitment in defending and 

promoting human rights as well as eliminating forms of racial discrimination.40  

Debates among Malaysians on ICERD have also shown that Malaysians are ill-informed on 

the workings of constitutional laws, international laws and human rights. Dato’ Saifuddin Abdullah, 

in an interview, gave an explanation of why the government decided to accede to ICERD in the first 

                                                           
36 The Star Online. (2018). Malay rights protected by Constitution. 27 November. Retrieved from 

https://www.thestar.com.my/news/nation/2018/11/27/malay-rights-protected-by-constitution-g25-icerd-will-not-

affect-islams-position-either/  
37 The Star Online. (2018). Govt not ratifying ICERD. 24 November. Retrieve from 

https://www.thestar.com.my/news/nation/2018/11/24/govt-not-ratifying-icerd-we-will-continue-to-defend-federal-

constitution-says-pms-office/  
38 Ibid.  
39 SUHAKAM. Press Statement No. 45 of 2018 on (“Accession to ICERD”).  
40 Vinodh Pillai. (2018). UN man dumbfounded by Malaysia’s resistance to ICERD. Free Malaysia Today. 26 

December. Retrieved from https://www.freemalaysiatoday.com/category/nation/2018/12/26/un-man-dumbfounded-

by-malaysias-resistance-to-icerd/  
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place before the withdrawal due to the protest from Malay Rights’ groups and the public. Saifuddin 

explained that: 

 “I think there is a lot of confusion among Malaysians when it comes 

to what is international and what is local. For example, there are still 

many people, who are in decision-making processes, including in the 

parliament who feel that ‘why must we really be bothered with this 

ICERD and what not’. Now, we know that ICERD and all the other 

international conventions are not perfect. But we want to ratify 

(accede) for two reasons. Number one, we want to put a threshold – 

we want to have a standard to whatever we’re doing. And we look at 

it and whatever is a minimum standard. We don’t even look at all that 

is the goal that you must achieve. To me is a minimum standard or 

every standard if you like. Look, we have to benchmark ourselves to 

set the standard. Number two, in the international community, if you 

are not a signatory of a certain convention, you don’t belong to the 

club. And hence sometimes, you find that doors when negotiation on 

certain topics which are pertinent to you are closed. You really have 

to knock on doors to get into the discussion. But even now, even we 

have not yet ratified the remaining six, but simply because we see we 

are progressing towards it already – we are opening doors and people 

are looking at us in a new way”. 

 

 Commenting about the PH government’s efforts, Dr. Khoo Ying Hooi said that: 

 “during the PH government, the former minister of foreign affairs 

Saifuddin Abdullah pledged that they will sign all the remaining 

international human rights treaties. I am not particularly sure if there 

is a hidden intention behind it, but in a broader context for a multi-

racial country like Malaysia, the ICERD should have been signed and 

ratified long time ago”. 

 

 In a similar view Prof Dr Nik Ahmad Kamal Nik Mahmood, in his interview expressed that:  

“One can surmise that Malaysia wants to be at par with other nations 

especially the Muslim nations that have adopted ICERD. If ICERD 

were to be implemented, the government is of the view that many 

issues of discriminatory practices in law and policy may be resolved”. 

 

Also in one of the interviews, Prof. Dr. Wong Chin Huat said that the PH government needs 

to fulfill their election promises. He said that: 

 “Advocacy for Malaysia to ratify (accede) international human rights 

instruments has gone on for decades and gained momentum amongst 
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Malaysians who are internationally exposed. PH made it as Promise 

26 in its manifesto Buku Harapan. Suitable international conventions 

that are not yet ratified will be ratified as soon as possible, including 

the International Convention on Civil and Political Rights. It does not 

mention ICERD per se but it is unquestionably included, hence the 

Malaysian Government was obliged to implement it.”  

 

Basing on those arguments, it is clear that the PH government had good intentions in 

introducing ICERD to Malaysians whose aim was to eradicate any form of racial discrimination in 

Malaysia. Datin Paduka Marina Mahathir even argued that Malaysia needs ICERD. She said that:  

“…issues like you know, when landlords are advertising properties 

for rental and they say Chinese only…. Things like…they won’t 

employ any girls that wear tudung (veil) as a sales person. We don’t 

actually have anything to deal with these things 

(discrimination)….The federal constitution is there but it is not 

enough obviously because things like this happen and they’re a 

nothing to refer to. So ICERD is a must to ensure that our laws are 

there in line with ICERD to protect Malaysians from any types of 

racial discrimination”.  

 

2.3 Some debates for and against ICERD 

There are many debates among scholars, practitioners and religious figures either for or against 

ICERD. Here are some of the debates. Muhammad Fathi Yusof, Senior Lecturer at Perdana Policy 

Centre of Razak Faculty of Technology and Informatics, indicated that there were many things in 

ICERD which were at odds with the Federal Constitution. Among these things related to the Federal 

Constitution, are issues dealing with the special position of Malays, and the standing of Malay rulers 

and Islam as the country’s official religion. Fathi said that “The minister who brought this up is 

known for stirring racial issues, so there are those (Muslims groups and communities) who are 

worried”. He was commenting on a statement by the then Minister in the Prime Minister’s 

Department P. Waytha Moorthy that the government would accede to ICERD and five other treaties 

regarding human rights as early as the first quarter of 2019. Fathi further explained that the accession 

of ICERD will open the space for people to question Article 11 of the Federal Constitution regarding 
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Islam and freedom of religion. Article 11 gives special position to Islam regarding prohibition of 

any preaching and proselytizing other religions to the Muslims. This provision may be seen as 

incompatible with the object and purpose of ICERD. He also expressed concern that Malaysia will 

be subjected to the regular assessments by the international body (CERD), special rapporteur or any 

parties who criticize those practices against equal rights of all ethnic groups in the country. There 

is an added risk of Malaysian laws being constantly scrutinized by international players. 

Furthermore, ICERD is not in line with Article 8 of the Constitution regarding the formation of the 

Malay regiment army, which is exclusive for the Malays only.41 

 

Meanwhile, Shamrahayu Ab Aziz, an expert of the Federal Constitution from the 

International Islamic University Malaysia (IIUM), urged for the disclosure of details about ICERD 

and to debate about it so that the Convention could be understood well and accepted by all. She said 

that the main issue which needed to be discussed was on the special privileges of the Malays and 

other things mentioned in Article 153. She said that: 

“The United Nations’ mechanism is not efficient in its implementation, but it has its 

own strengths. If Article 153 is considered as discriminatory, then the UN can use its 

mechanism to apply pressure on our country to amend laws and policies associated with 

it. But if Article 153 is a tool to provide for the development of a race, ethnicity or 

individual to ensure comfort or basic human rights and freedom, then it is not 

discriminatory and can be utilized until its purpose is fulfilled”.42 

 

Shamrahayu also said that Article 1(4) of ICERD in principle, allows the government to implement 

special initiatives such as helping certain marginalized ethnic groups (especially indigenous groups) 

such as in the context of Malaysia, as well as maintaining the special position for the Malays and 

                                                           
41 Ahmad Suhael Adnan. (2018). Artikel 1(4) ICERD bercanggah Perlembagaan Persekutuan. Berita Harian Online. 

23 November. Retrieved from https://www.bharian.com.my/berita/nasional/2018/11/501460/artikel-14-icerd-

bercanggah-perlembagaan-persekutuan 
42 New Straits Times. (2018). Concerns regarding ratification of ICERD have basis, say experts.  8 November. Retrieved 

from https://www.pressreader.com/malaysia/new-straits-times/20181108/281689730827991 
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Bumiputera as stipulated under the Article 153 of the Federal Constitution. However, Shamrahayu 

noted that, if the goals of the initiatives are achieved, there is the concern among Malays that the 

special position will be abolished including all the quotas provided in the Constitution. Although 

the Reid Commission proposed the implementation of Article 153 according to a time frame, of 15 

years, this idea, however, was rejected during the formulation of the Federal Constitution. 

Moreover, Article 1(4) of ICERD contradicts with Article 89 of the Constitution with regards to the 

Malay reserved land which has no time frame provided.43 

 

Tun Abdul Hamid Mohamad,44 Lukman Sherrif,45 and Zainul Rijal Abu Bakar46 had similar 

views with Shamrahayu and Fathi and they were all concerned that Malaysia will lose its identity 

with regards to the Malay Special Position, the Royalty and Islam, should Malaysia amend the 

Federal Constitution. They are not keen to have international panels put pressure onto Malaysia in 

the implementation of ICERD after the accession. They are worried that all Malay institutions like 

the Majlis Amanah Rakyat (MARA), Permodalan Nasional Berhad (PNB), Universiti of 

Technology Mara (UiTM), Maktab Rendah Sains MARA, Maktab Kemahiran MARA and others 

will be closed or opened to non-Malays. 

                                                           
43 Ahmad Suhael Adnan. Artikel 1(4) ICERD bercanggah Perlembagaan Persekutuan.  
44 Tun Abdul Hamid Mohamad. (2018). Kesan Pengesahan ICERD. 9 November. Retrieved from 

https://tunabdulhamid.me/2018/11/kesan-pengesahan-icerd/ 
45 UMNO Online. (2018). Implikasi Terhadap Tanah Rizab Melayu, Regimen Askar Melayu Jika Ratifikasikan ICERD. 

17 November. Retrieved from https://umno-online.my/2018/11/17/implikasi-terhadap-tanah-rizab-melayu-regimen-

askar-melayu-jika-ratifikasikan-icerd/ 
46 Arif Atan. (2018). Pakar perundangan bantah hasrat kerajaan terima ICERD. Malaysia Dateline. 1 November. 

Retrieved from https://malaysiadateline.com/pakar-perundangan-bantah-hasrat-kerajaan-terima-icerd/ 
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The opinion of religious scholars were also sought in this study. Mohd Asri Zainul Abidin,47 

the Mufti of Perlis, and Zaharuddin Abdul Rahman,48 an academician from the IIUM, were very 

receptive to the idea of acceding to ICERD. Asri mentioned in one of the conversations on 10 July 

2019 at his Mufti Office in Kangar, Perlis, that ICERD does not contradict Islam. He thinks that the 

only thing that forbids us from acceding to ICERD is that the timing is not right. More exposure 

about ICERD needs to be done in order to make people understand about international law. In one 

of his comments on Facebook, he said that Malaysian history and reality is unique and different 

from other countries. The Malays are very tolerant and welcome other ethnic groups to be citizens 

of this country. He actually believes that, the spirit of ICERD is embedded in Muslims who follow 

exactly the teaching of Al-Quran and Sunnah. Muslims do not have to subscribe to ICERD because 

it fails to stop many countries (such as Israel, China, Myanmar and some European countries) from 

discriminating and suppressing minorities. 

Similarly, Zaharuddin Abdul Rahman also said that “Malaysia does not have to ratify 

(accede) ICERD. It is enough if we can follow the spirit within ICERD”. Zaharuddin also stated 

that:  

“… however, if Malaysia wants more visibility at the international 

arena, then, he proposed that Malaysia can allow for accession and 

reservation in order to see the suitability of ICERD with local 

contexts, which can be for 20 years and more to do these,  but not to 

trick us to comply with international lobbies”. 

  

He admitted that ICERD is good for minorities on equal treatments. But becomes slightly awkward 

when it comes to the majority group who has to sacrifice their own privileges. Islam is very fair for 
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all races, Muslims and non-Muslims included. For him, Malaysia has no problem to accede to 

ICERD because out of 197 UN members, 177 countries have ratified it including all Muslim 

countries except for Malaysia and Brunei.  

There are several Muslim scholars who rejected Malaysia’s accession to ICERD. For 

instance, Zulkifli Mohamad Al-Bakri, Mufti of Federal Territory (currently Minister in the Prime 

Minister’s Department in charge of religion) said that after assessing all arguments, he believed that 

ICERD is not suitable to be implemented in Malaysia. Zulkifli argued that Malaysia cannot simply 

accede to ICERD without blessings from the Royal Council because the provisions under ICERD 

will affect the privileges of Malays and indigenous groups from Sabah and Sarawak which are under 

the jurisdiction of the Royal Council. Besides, Malaysia should not allow any party, local and abroad 

to question Article 153, Article 3, and Article 11(4). There should be no legal issue of human rights 

because all fundamental rights are protected by the Federal Constitution from Article 5 until Article 

13. Although many Muslim countries ratified ICERD, Malaysia should not be put under the same 

situation with those countries because of its different history, custom and locality.49 Furthermore, 

Harussani Zakaria, Mufti of Perak, rejected ICERD because it was not in line with the social contract 

agreed by all races after Malaysia obtained an independence in 1957. He urged everyone to 

propagate tolerance in Malaysia together with respect to Islam and the concept of Malay supremacy 

(Ketuanan Melayu).50 We were unable to interview Dato’ Paduka Syeikh Fadzil Haji Awang, the 

present Mufti of Kedah, after several efforts to communicate with him. Overall, from our 

observation, we could argue that, the Islamic Departments have limited exposure to international 
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laws like ICERD and its nature and processes. As Dr. Khoo Ying Hooi mentioned that “the issue 

has unfortunately been politicised and also we are not taught of what exactly is an international 

human rights treaty. What happened in Malaysia during the ICERD episode is a shame”. There 

should be more attempts to study the compatibility between ICERD (and other international laws) 

with Syariah law which is lacking right now. 

In contrast to rejectionists, Emeritus Prof. Datuk Dr. Shad Saleem Faruqi,51 Tunku Abdul 

Rahman Chair at the University of Malaya and Professor of Constitutional Law, pointed out that 

there were a number of individuals and groups that denounced the proposal to accede to ICERD on 

several grounds that “it will destroy Malay rights, weaken the position of Islam and erode the power 

of the Malay Rulers”. He argued that most of the arguments have no legal basis and this issue was 

sensationalized in politics causing polarization in the community (See Appendix 10).  Shad Saleem 

Faruqi explains that, in general, the Federal Constitution, Article 5 until 13 protect many human 

rights available to all irrespective of race. The non-discrimination principle is reinforced under 

Article 8 where everyone is equal before law and no discrimination permitted on the ground of 

religion, race, descent, place of birth or gender. He also explained that many other provisions, such 

as Articles 12(1) (education), Article 136 (impartial treatment of employers), and Article 14-22 

(citizenship), forbids racial discrimination. 

Meanwhile, Shad Saleem Faruqi further explained certain provisions relating to Article 153 

on quotas in four areas; positions in public services, scholarships and educational and training 

facilities, licenses and permits and post-secondary education. He pointed out that the Malaysian 

King is entrusted to safeguard the interests of other communities too. He explained that Article 89 
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on reserved Malay lands is “not based on the idea of racial superiority or exclusiveness, but a 

mixture of historical realities and the impulses of affirmative action’. For him the primary purpose 

of this provision is “to engineer society through the law and to ensure that those left behind in 

socioeconomic development are able to catch up with others”.52 Thus, he argued, Article 1(4) and 

2(2) of ICERD permit “special measures taken for the sole purpose of securing adequate 

advancement of certain racial or ethnic groups or individuals requiring such protection”, but the 

measures shall not be continued after the objectives are achieved. Hence, he explained that those 

were the reasons why people criticized ICERD because Article 153 and 89 have no time limit while 

ICERD requests a time limit. He further explained that Article 153 is capable of being amended by 

parliamentary two-thirds majority and the consent of the Conference of Rulers and the Governors 

of Sabah and Sarawak.  

Furthermore, the Human Rights Commission of Malaysia (SUHAKAM) also made a 

statement supporting ICERD (See Appendix 11). Its Chairman, Tan Sri Razali Ismail, envisioned 

Malaysia at the forefront of progressive civil rights policy and practices. Thus, by acceding to 

ICERD, efforts of moving towards a society free of racial discrimination will enhance social 

harmony, tolerance and peaceful co-existence among the races. The Chairman also noted that 

SUHAKAM is aware of some public objection against the accession to ICERD and expressed 

caution against those who pushed for polarization and preeminence of racial superiority over others. 

Thus, SUHAKAM hoped to reinforce, among the main concerns, its envisioned society free from 

racial discrimination with special measures that are time framed to address the historical socio-

economic disadvantages in the short-term. Once the objectives are achieved, then, such measures 

should be accessible to all communities. The measures should be transparent and open for public 
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scrutiny. SUHAKAM also urged the government to increase public awareness on ICERD via active 

public engagement and readiness to assist.53 

Meanwhile, Tan Sri Razali Ismail also believes that ICERD is not in conflict with the religious 

norms of Malaysia. He explains that:  

“For SUHAKAM, we are always committed to ensuring human rights 

in Malaysia and it could be practised and protected systematically in 

all aspects based on the Rukun Negara and the Federal Constitution. 

Although certain quarters tried to link SUHAKAM and human rights 

as following Western values that clashes with (local) religion, this is 

not true. Human rights allow for and encourage collective success 

which is why Malaysians should embrace the upholding of human 

rights.”54 

 

Tan Sri Razali Ismail highlighted a few public incidents of racial discrimination in education 

and property rental, which he said could have been avoided if the PH government had signed the 

UN treaty that was shelved due to the opposition from Malay conservatives. He said that:  

“SUHAKAM continues to advocate for Malaysia’s accession to 

ICERD to ensure that Malaysia reaffirms its commitment to the 

protection of the rights and dignity of all Malaysians…In the era of 

Malaysia Baharu, it is time for Malaysia to move away from race-

based politics and norms, and to begin drafting laws and policies 

aimed at combating racial discrimination to promote unity and 

harmony, as everyone, regardless of their race, should be able to live 

freely and without the shadow of discrimination”.55 

 

 

Furthermore, it is argued that Malaysia would have a mechanism to eradicate hate speech if 

Malaysia accede to ICERD. Japan enacted its Hate Speech Act in May 2016 but it had no punitive 
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provisions (Buang, 2019). The law was passed to comply with ICERD. At the international level, 

there are two UN Conventions containing provisions relating to hate speeches. The first one, the 

International Covenant on Civil and Political Rights (ICCPR) which states in Article 20(2) that, 

“Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, 

hostility or violence shall be prohibited by law”, and secondly, the Convention on the Elimination 

of All Forms of Racial Discrimination (ICERD), which states in Article 4(a) that, all states parties 

“shall declare an offence punishable by law all dissemination of ideas based on racial superiority or 

hatred, incitement to racial discrimination, as well as all acts of violence or incitement to such acts 

against any race or group of persons of another colour or ethnic origin” (Buang, 2019).  

According to Salleh Buang (2019), Malaysia has unfortunately never acceded to ICCPR and 

has recently declared that it will not accede to ICERD. Thus, where does that leave us? To counter 

hate speeches, the police now invoke Section 504 of the Penal Code (intentional insult to provoke 

a breach of the peace) and Section 506 (criminal intimidation). For hate speeches via social media, 

Section 211 of Act 588 (dealing with offensive content), can be considered. In July 2018, the 

Minister in the Prime Minister’s Department Mujahid Yusof Rawa proposed three new laws to 

criminalize hate speech — the Anti-Discrimination Act, National Harmony and Reconciliation 

Commission Act, and the Religious and Racial Hatred Act. In September 2018, Communications 

and Multimedia Minister Gobind Singh Deo stated that there was a need to push ahead for laws on 

hate speech. He said such a law must have an “extra-territorial reach” to facilitate the prosecution 

of persons who reside abroad. Gobind was referring to a “turban remark” by a London-based 

blogger against a senior Bukit Aman officer, Datuk Seri Amar Singh, which he regarded as an attack 

against, not only the officer, but also the entire Sikh community (Buang, 2019). So far, there is no 

new development yet on the proposals made by both former ministers. 
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2.4 Compatibility of ICERD with Federal Constitution and Malaysian Laws 

In Malaysia, the formation of human rights and democracy can be attributed largely to its colonial 

history and subsequent political development. Malaya was occupied by several foreign powers, 

among them were the Portugesue, Dutch, and British. They had contributed to, to name a few, the 

formation and introduction of new laws, multi-ethnic and multi-religious societies as well as 

economic and cultural diversity. By the time the British arrived in Malaya; home to multiple groups, 

but dominated by the Malays, a new pattern emerged due to the economic ambitions of the British 

in two primary sectors, namely tin mining and commercial agriculture. This created a huge 

employment demand resulting in the British opening up Malaya to immigrants from India and China 

to operate in those sectors. On the other hand, the Malays were left to concentrate in the traditional 

economy, mainly rice production. The British intentionally curbed the involvement of the Malays 

in two main economics activities to divide and rule the races.56 The Indians were stationed in estates 

in groups, while the Chinese mainly settled around the mining zones and plantations owned by the 

Chinese, therefore creating a physical separation between ethnic groups.  

  In terms of judiciary, the practice of courts in Malaya generally resembled the British courts 

via the ‘the doctrine of transformation’ in respect of treaties and ‘the doctrine of incorporation’ with 

certain limitations in respect of customary international law. It means that, international law is 

automatically incorporated into the local laws, whereas, the ‘doctrine of transformation’, refers to 

international law to be part of the local laws only after the process of transformation such as through 

the act of parliament.57 In the context of Malaysia, at present, the Federal Constitution does not state 
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any provision stating that international law shall be part of the law of the land or that treaties shall 

be the laws of Malaysia. However, there are certain provisions in the Constitution relating to ‘treaty-

making capacity’ in Malaysia.  

        According to Article 74(1) of the Federal Constitution, “Parliament may make laws with 

respect to any of the matters enumerated in the ‘Federal List’ or the ‘Concurrent List’”. The ‘Federal 

List’ in the Ninth Schedule includes: 

1. External Affairs, including: 

a) Treaties, agreements and conventions with other countries and all 

matters which bring the Federation into relations with other 

countries; 

b)  Implementation of treaties, agreements and conventions with 

other countries;…58 

 
Thus, according to Abdul Ghafur Hamid: 

 “we can  conclude from the wordings of Articles 74, read together 

with the Federal List, that the Federal Parliament has the exclusive 

power to make laws relating to external affairs (including treaties, 

agreements and conventions) and that it has the power to implement 

international treaties and make them operative domestically”. 

 

At present, Malaysia falls in the dualist category, as far as international treaties are concerned, which 

requires the government to legislate the International Human Rights instruments into domestic 

legislation before the Parliament in order to contextualize it domestically. Moreover, universally 

accepted rules of customary international law should be treated as automatically incorporated into 

the local law of Malaysia in so far as they are not contrary to local statutes and public policy of 

Malaysia. In the Federal Constitution, the main articles upholding human rights are listed, mainly, 

in Part II, Fundamental Liberties as follows: 
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Article 5 Liberty of the person 

Article 6 Slavery and forced labour 

Article 7 Protection against retrospective criminal laws and repeated trials 

Article 8(1) Declares that all persons are equal before law and entitled to the equal 

  protection of the law 

Article 8(2) States that except as expressly authorised, these shall be no discrimination 

  on the ground of religion, race, descent, place of birth or gender 

Article 9 Freedom of movement 

Article 10 Freedom of speech, assembly and association 

Article 11 Freedom of religion 

Article 12 Relating to Education 

 

Part III of the Constitution deals in detail on matters relating to citizenship (Article 14-30). Some 

rights are captured in other parts of the Constitution such as in Part X (Public Service) regarding 

appointment, secondment, restriction on dismissal and reduction in rank.  

However, there are permissible exceptions to the general rule of racial equality in the Federal 

Constitution which are explicitly stated under the following articles; Article 8 outlines the protection 

for the aborigines and the Malay regiment, Article 89 relates to the Malay Reserves and Article 153 

covers the special position of the Malays and the natives of Sabah and Sarawak. Meanwhile, Article 

8 of the Federal Constitution reinforced the principle of equality, equality before the law and non-

discrimination. The details are stated as follows: 

(1) All persons are equal before the law and entitled to the equal protection of the law. 

(2) Except as expressly authorized by this Constitution, there shall be no discrimination against 

citizens on the ground only of religion, race. Descent or place of birth in any law relating to the 

acquisition, holding or disposition of property or the establishing carrying on of any trade, business, 

profession, vocation or employment. 

(3) There shall be no discrimination in favour of any person on the ground that he is a subject 

of the Ruler of the State. 

(4) No public authority shall discriminate against any person on the ground that he is resident 

or carrying on business in any part of the Federation outside the jurisdiction of the authority. 
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(5) This Article does not invalidate or prohibit: 

a. any provision regulating personal law. 

b. any provision or practice restricting office or employment connected with the affairs of any 

religion, or of an institution managed by a group professing any religion, to persons professing that 

religion. 

c. any provision for the protection, wellbeing or advancement of the aboriginal peoples of the 

Malay Peninsula (including the reservation of land) or the reservation to aborigines of a reasonable 

proportion of suitable positions in the public service. 

These preferential provisions of Article 8, Article 89 and Article 153 of the Federal 

Constitution are not based on the idea of racial superiority or exclusiveness but on the mixture of 

historical realities and the impulses of affirmative action. The primary purpose is to engineer society 

through the law and to ensure that those left behind in socioeconomic development are able to be at 

par with others in later periods.59 The provision of Article 153 have much in common with India’s 

special provisions for the Schedules Castes but hedged in by clear limits. Article 153 on quotas does 

not apply across the board but only apply to four areas namely positions in the public service, 

scholarships and educational training facilities, licences and permits as well as post-secondary 

education. It is also notable that Article 153 (1) enjoins the Yang di-Pertuan Agong to safeguard the 

legitimate interests of other communities. It states that the  

Yang di-Pertuan Agong shall:  

“…safeguard the special position of the Malaysia and natives of any 

of the States of Sabah and Sarawak and the legitimate interests of 

other communities in accordance with the provisions of this Article”.  

 

                                                           
59 Tun Mohamed Suffian Hashim (1972). An Introduction to the Constitution of Malaysia. Kuala Lumpur: Government 

Printer. 



40 
 

While Article 153 (2) addresses the specific areas for which the Yang di-Pertuan Agong shall 

safeguard which are:  

“…safeguard the special position of the Malays and natives of any of 

the States of Sabah and Sarawak and to ensure the reservation for 

Malays and natives of any of the States of Sabah and Sarawak of such 

proportion in the public service and of scholarships, exhibitions and 

other similar educational or training privileges or special facilities 

given or accorded by the Federal Government and, when any permit 

or licence for the operation of any trade or business is required by 

federal law, then, subject to the provisions of that law and this Article, 

of such permits and licences” 

 

Article 153 (4) expressly states that:  

“In exercising his functions under this Constitution and federal 

law…the Yang di-Pertuan Agong shall not deprive any person of any 

public office held by him or of the continuance of any scholarship, 

exhibition or other educational or training privileges or special 

facilities enjoyed by him.”  

 

ICERD takes a strong stand against apartheid, segregation, discrimination and racial 

superiority. However, it recognizes the need for affirmative action. It acknowledges the need to 

rectify historical injustices and to achieve substantive equality. Article 1 (4) and Article 2 (2) of 

ICERD permit “special measures taken for the sole purpose of securing adequate advancement of 

certain racial or ethnic groups or individuals requiring such protection”. Special measures are also 

known as affirmative action, affirmative measures or actions for the benefits of racially or ethnically 

disadvantaged groups or individuals. This is in line with Articles 89 and Article 153 of the Federal 

Constitution of Malaysia. However, ICERD seeks to set limits on the duration for affirmative action. 

This is because, based on the ICERD provision, special measures should be temporary and “shall 

not be continued after the objectives for which they were taken have been achieved.” This shows 

that the compatibility of ICERD with the Federal Constitution of Malaysia is significant. Moreover, 

states are allowed to ratify or accede to ICERD which works like a caveat. There are states which 
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have made reservations so that the convention would not supersede their respective constitutions. 

Some of these states includes the United States, Thailand, Papua New Guinea, Nepal and Jamaica. 

Thailand made reservation by stating that “The Kingdom of Thailand does not interpret and apply 

provisions of this Convention as imposing any obligation beyond the confines of the Constitution 

and the laws of the Kingdom of Thailand.”60 As shown by the given example, Malaysia can accede 

to ICERD with reservations of similar nature to deal with critical concerns that may supersede the 

Federal Constitution. 

A reservation can be rejected if two-thirds of the countries that have ratified ICERD disagree 

with it, but this has never happened before and it is highly unlikely to get objections from two-thirds 

of 181 States. Similarly, Saudi Arabia, Yemen, Qatar, Iraq, Iran and Sudan are States that practise 

Syariah law but have ratified ICERD. Some states have also made reservation so that ICERD cannot 

supersede Syariah law. For example, the Government of Saudi Arabia declared that it will 

implement the ICERD, providing that the provisions did not conflict with the precepts of  Islamic 

Syariah.61 Hence, Finland, Austria and Germany objected to Saudi Arabia’s reservation but the 

countries failed to garner the support of two-thirds majority of ICERD countries needed for a 

rejection of the reservation. According to Article 22 of ICERD, countries that disagree over the 

convention’s interpretation can be referred to the International Court of Justice (ICJ). However, 

several countries have also made reservations that they would not accept the ICJ’s jurisdiction 

unless there is a mutual agreement between disputing parties. Notably, this is not the first time that 

Malaysia has dealt with situations like ICERD. In 1999, Malaysia acceded to the Convention on the 

Elimination of All Forms of Discrimination against Women (CEDAW) and made several 
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reservations in line with the object and purpose of the Federal Constitution and Syariah law. The 

CEDAW reservation made by Malaysia, stated that: 

“The Government of Malaysia declares that Malaysia’s accession is 

subject to the understanding that the provisions of the Convention do 

not conflict with provisions of the Islamic Syariah law and the 

Federal Constitution of Malaysia.”62 

 

As mentioned earlier, the primary objection is that acceding to ICERD would violate Article 

153 of the Federal Constitution. Moreover, affirmative action should not be confused with the 

equality of races, and the termination of affirmative action only take place once the goals set are 

achieved. Therefore, ICERD is against racial discrimination and does not address any particular 

official religion. In any case, Islam promotes racial equality. ICERD has been ratified by 48 Muslim 

countries, and only Malaysia and Brunei are non-signatories to this convention. Hence, acceding to 

ICERD, would not be inconsistent with the provisions of the Federal Constitution. The object and 

purpose of Article 1(4) and Article 2(2) of ICERD and Article 153 of the Federal Constitution, are 

consistent with the aims of ICERD since they seek to bring about affective or substantive equality 

and not merely formal or superficial equality. Also, any amendments that are needed to be 

implemented to our constitution or any act or enactments should ICERD be acceded to, will require 

very tedious and lengthy parliamentary processes. Hereafter, this gives the impression that any 

amendment to existing laws and to our constitution is very much unlikely to take place. As explained 

by Dato’ Saifuddin Abdullah who said that:  

“The other thing is, on the details, whether it involves whether it will 

in any way be detrimental to the racks of the Malay position of Islam 

and the believers and so on. I think we have the answer. There are 

two things. Number one, it will not in any way jeopardize what is 

already in the constitution. Number two as to where and when to 

ratify (accede) when we think that there are certain things that are 

questionable, we can always make reservations. So, there are 
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countries which ratify ICERD but they make specific reservations. 

But yes, I understand we need to communicate better with all 

stakeholders to explain the reason the goal, the objective, why we 

want to ratify and number two, to also impress upon people that we 

are taking care of all that is related to the rights of the Muslims and 

so on that is in the constitution”.  

 

In simpler words, ICERD is compatible with Malaysia’s laws (provided with reservation), 

but, the possibility of ICERD being acceded to and implemented in Malaysia in the current political 

environment is highly unlikely. In fact, Zulkifli Hashim, who has been involved in studying about 

ICERD indicated in an interview that:  

“The ICERD is a United Nations (UN) convention premised on the 

principles of dignity and equality for all human beings, that all 

persons are equal before the law and are entitled to equal protection 

from all forms of discrimination and all threats of discrimination. 

ICERD’s instrument is for Malaysia to strive towards developing a 

nation built on the principles of equality, respect and acceptance of 

all citizens of Malaysia”. 
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CHAPTER 3 

ICERD AND SYARIAH LAW 

3.1 Syariah law in Malaysia 

The accession to ICERD would have, to some extent, challenged the implementation of Syariah 

law in Malaysia. It is because, under Article 160 of the Federal Constitution, it defines Malays as 

“person who professes the religion of Islam, habitually speaks the Malay language and conforms to 

Malay culture”. Race has been embedded with religion. This issue of accession to ICERD, as 

discussed in the earlier section, has created tension among Malaysians, especially among the Malay, 

Chinese and Indian races. The most contentious matter is Article 153 of the Federal Constitution 

which grants the Yang di-Pertuan Agong the power to safeguard the special position of Malays and 

natives of Sabah and Sarawak and the legitimate interests of other communities.  This provision has 

positioned the Malays and the natives of Sabah and Sarawak with some differential treatment and 

this is further reinforced by the jurisdiction of Syariah laws upon the Muslims.  

Thus, as ICERD aims for the freedom of living as well as for the protection of human rights, 

as claimed by several human rights activists, in some way, it has challenged the implementation of 

Syariah law in Malaysia. Each state in Malaysia is empowered by the Federal Constitution, under 

the Ninth Schedule (Article 74) to enact personal and family laws for Muslims. Each state also 

oversees Syariah courts’ implementation of Islamic law, setting their own courts and ascertains 

what areas of law fall under their jurisdiction. States also have the prerogative power for the 

“creation and punishment of offences by persons professing the religion of Islam against precepts 

of religion.” The State List has outlined 26 matters related to the legislative power of the State 

assembly to legislate on Islamic law and Malay customs. They include:63 
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a) Succession, testate and intestate, betrothal, marriage, divorce, dower, maintenance, 

adoption, legitimacy, guardianship, gifts, partitions and non-charitable trusts; 

b) Wakafs and the definition and regulation of charitable and religious trusts, the 

appointment of trustees and the incorporation of persons in respect of Islamic religious 

and charitable endowments, institutions, trusts, charities and charitable institutions 

operating wholly within the State; 

c) Malay customs; 

d) Zakat, Fitrah and Baitulmal or similar Islamic religious revenue; 

e) Mosques or any Islamic public places of worship; 

f) Creation and punishment of offences by persons professing the religion of Islam against 

precepts of that religion; and 

g) Constitution, organisation and procedure of the Syariah courts. 

Beside the above List, the jurisdiction of the Syariah court covers those who profess Islam 

only. It is also provided that the Syariah court shall not have any jurisdiction in respect of offences 

unless conferred by federal law.64 In spite of Syariah laws’ jurisdiction in matters relating to Islam 

and its believers, in some instances, Syariah court has no ipso facto jurisdiction over all matters 

relating to Islamic law and Malay customs as set out in the State List. For example, in the case of 

Ng Wan Chan v Majlis Ugama Islam Wilayah Persekutuan, a widow sought a declaration that her 

deceased husband was a Buddhist during his lifetime and at the time of his death. The High Court 

held that the jurisdiction of the Syariah court cannot be derived by implication and that if State law 

did not confer jurisdiction to deal with a particular matter in the State List, the Syariah court would 

be precluded from dealing with that matter. As State law does not confer jurisdiction to determine 
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whether a person is a Muslim or not at the time of his death, the High Court was not precluded from 

hearing and determining that issue. 65   

Similarly, in the case of Shaik Zolkaffily bin Shaik Natar & Ors v Majlis Agama Islam Pulau 

Pinang and Seberang Perai, over a dispute over a wakaf land. It was held that when there is a 

challenge to the jurisdiction of the High Court, the test was not whether the court had jurisdiction 

but whether jurisdiction had been conferred on the Syariah court. Only if such jurisdiction was 

conferred on the Syariah court the High Court could be precluded from considering the matter 

before it.66  

However, there is dicta to the contrary in Soon Singh a/l Bikar Singh v Pertubuhan 

Kebajikan Islam Malaysia (Perkim) Kedah & Anor,67 a case before the Federal Court, that 

highlighted the jurisdiction of the Syariah court in dealing with the issue of conversion out of Islam, 

although not expressly provided in the State law. It could be implied from the provisions conferring 

jurisdiction on the issue of conversion into Islam. The Syariah court in that case had held that the 

deceased had not renounced the religion of Islam and therefore was a Muslim at the time of his 

death. 

The rationale of the Federal Court appeared to be as follows: 

“As in the case of conversion to Islam, certain requirements must be 

complied with under ‘hukum syarak’ (Islamic law) for a conversion 

out of Islam to be valid, which only the Syariah courts are the experts 

and appropriate to adjudicate. In short, it does seem inevitable that 

since matters on conversion to Islam come under the jurisdiction of 

the Syariah courts, by implication conversion out of Islam should also 

fall under the jurisdiction of the same courts.”68  
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The Federal Court was much persuaded by statements in the authorities that the question of 

conversion out of Islam involves issues requiring substantial consideration of Islamic law by 

relevant jurists qualified to do so and that therefore the only forum qualified to do so is the Syariah 

court.69  

It is submitted that although the fact that the determination of a Muslim’s conversion out of 

Islam may involve inquiry into the issue of renunciation of Islam under Islamic law, it did not follow 

that it would be “inevitable” that the Syariah court should have jurisdiction.70 However, the Federal 

Court decision also appears to contradict two authorities cited in the judgment: 

“... express and unambiguous language appears to be absolutely 

indispensable in statutes passed for the following purposes: imposing 

tax; conferring or taking away legal rights; excepting from the 

operation of or altering clear principles of law; altering the 

jurisdiction of courts of law... ‘the general rule undoubtedly is, that 

the jurisdiction of the superior courts is not taken away, except by 

express words or necessary implication’.”71  

 

Unfortunately, Soon Singh was not discussed, but by the implication of not followed, in Latifah Mat 

Zain,72 where the Federal Court clearly held that: 

“What it means is that, the Legislature of a State, in making law to 

‘constitute’ and ‘organise’ the Syariah courts shall also provide for 

the jurisdictions of such courts within the limits allowed by item 1 of 

the State List, for example, it is limited only to persons professing the 

religion of Islam. The use of the word ‘any’ between the words ‘in 

respect only of’ and ‘of the matters’ means that the State Legislature 

may choose one or some or all of the matters allowed therein to be 

included within the jurisdiction of the Syariah courts. It can never be 

that once the Syariah courts are established the courts are seized with 

jurisdiction over all the matters mentioned in item 1 automatically. It 

has to be provided for.”73  

                                                           
69 Dalip Kaur v Pegawai Polis Daerah, Balai Polis Daerah, Bukit Mertajam & Anor [1992] 1 MLJ 1. 
70 Ibid. 
71 Ibid. 
72 Latifah bte Mat Zin v Rosmawati bte Sharibun & Anor [2007] 5 MLJ 101. 
73 Ibid. 
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3.2 Societal Pressures Contesting the Position of Syariah Laws 

Malaysian human rights groups have long been known for resisting against the implementation of 

Syariah laws in Malaysia which they see as repressive state laws. The societal pressures mark an 

extension of opposition against these repressive laws which indicate the new phase of human rights 

struggle against religious-authoritarianism. This concept refers to a complex constellation of official 

and un-official Islamic religious laws embedded in state laws and edicts of the ulama’ (religious 

scholars) vigilantly enforced by state religious bureaucrats.74 The implementation of Syariah laws 

was met with an opposition due to the secularist-liberalist arguments that these laws violate basic 

human rights and fundamental liberties.  

Generally, civil society groups oppose the conservative form of Islam sanctioned by the 

government “in its attempt to prove its Islamic credentials in word and deed.”75 They staged various 

campaigns to oppose the implementation and enforcement of Syariah laws, including moral policing 

by state religious authorities, attempts to re-interpret provisions of the Federal Constitution 

pertaining to the validity of Syariah laws and the power of Syariah courts by way of court 

proceedings. 

There are several examples of oppositions staged by civil society against the enforcement 

of Syariah laws. For instance, Sisters in Islam (SIS), a well- known civil society organization in the 

country, committed in promoting women’s rights, spearheaded a coalition of human rights activists 

on a campaign against moral policing by state Islamic enforcement agencies and municipal 

authorities in 2005. The raids conducted by the Islamic religious authorities on unmarried couples 

                                                           
74 Marzuki Mohamad, (2008). Religion, Human Rights and Constitutional-Contract Politics in Malaysia. Intellectual 

Discourse 16(2): 155-186. 
75 Julian C.H. Lee (2010). Islamization and activism in Malaysia. Singapore: Institute of Southeast Asian Studies 

(ISEAS). 



49 
 

in close proximity (khalwat), the arrests of night club patrons and gamblers have raised serious 

concerns from this group and they questioned the moral and legal validity of the Islamic religious 

authorities’ actions. They argued that such actions had no basis in Islam and invoked several 

Quranic verses such as “Do not spy nor backbite one another,”76 and “Do not enter houses other 

than your own, until you have asked permission and greeted the occupants”, to support their 

arguments.77 

In a joint statement issuing against the arrests of the night club patrons in Kuala Lumpur, 

the supporters of anti-moral policing campaigns stated that “the balance between law and morality 

must be decided by society in a democratic manner and not through legislation driven from above 

with no public support nor public discussion”. It also said, “how people dress and where, how and 

with whom they socialize should be best left to their personal choices”,78 indicating their firm belief 

in secular norms and values in relation to private space and personal freedom. 

Another example of opposition against the implementation of Syariah laws is a group called 

“Article 11”. They were named after Article 11 of the Federal Constitution which provides for 

freedom of religion. The group’s primary aim was to uphold the supremacy of the Federal 

Constitution and to promote religious freedom. It challenged the High Court decision in April 2004 

which granted Shamala, a Hindu woman, the custody of her two children but with condition that 

she must not expose them to the Hindu faith because they had been converted to Islam by her 

estranged husband. The civil court rejected her application to declare the conversion of her two 

                                                           
76 Surah Al-Hujrat, verse 12 
77 Surah Al-Nur, verse 27 
78 Joint Statement entitled “The State Has No Role in Policing Morality” Retrieved from  

http://www.petitionspot.com/petitions/mamp,  accessed on 7 December 2006. See Marzuki Mohamad. Religion, 

Human Rights and Constitutional-Contract Politics in Malaysia. 
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children invalid on the ground that the civil court has no jurisdiction to decide on the correctness or 

otherwise of the children’s conversion as it was a matter for the Syariah court to decide.79 

Coalition of Malaysian NGOs, famously known as COMANGO, participates in the 

Universal Periodic Review (UPR) process conducted by the UN Human Rights Council (HRC). 

They submitted a report to the HRC about the state of human rights in Malaysia which was used to 

review human rights practices in this country.80 This coalition also opposed the enforcement of 

Syariah laws and criticized Malaysia’s refusal to recognize the rights of lesbians, bisexuals, gays, 

transgendered, inter-sexed and queer (LBGTIQ) persons.81 They also criticized the state authorities 

for using Syariah Criminal Offences Enactments “to conduct moral policing, including khalwat 

(close proximity) raids”, which to them, “are often subject to abuse by religious enforcement 

authorities, and such invasions of privacy have, in some instances, resulted in fatal outcomes”.82  

COMANGO also tackled the issue of how Islamic Family Law discriminate women.  They 

stated that there are: 

 “multiple sections within the Islamic Family Law in Malaysia 

discriminating against Muslim women, and there have been a roll-

back in those rights for example equal rights to marriage, during 

marriage and its dissolution; right to matrimonial assets; and 

inadequate protection for a wife upon a husband’s entry into a 

polygamous marriage”.83  

 

COMANGO also raised the issue of freedom of religion among Muslims and Malay 

supremacy in the country. The group claimed that there is no freedom of religion for Muslims of 

other sects in Malaysia as only the Sunni sect is permitted whereas other sects like Shiite are labeled 

                                                           
79 Shamala Sathiyaseelan v. Dr Jeyaganesh C Mogarajah & Anor [2004] 2 CLJ 416 
80 Coalition of Malaysian NGOs in the UPR Process (COMANGO). (2013) Stakeholder Report on Malaysia: For the 

17th Session in the 2nd Cycle of the HRC’s Universal Periodic Review in 2013. Retrieved from 

https://uprmalaysia.com/wp-content/uploads/2018/03/UPR-Report-2013-With-Layout.pdf 
81 Ibid. 
82 Ibid. 
83 Ibid. 
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as ‘deviant’ and actions taken against them. They also slammed the government (the previous BN 

government) for promoting Malay supremacy among the Malays who are constitutionally defined 

as Muslims. 

With all these contentions, COMANGO urged the government to undertake a 

comprehensive study on several matters relating to Syariah laws which include the positive 

implications of Syariah laws and a clear distinction between the legal system of civil law and 

Syariah laws. Some of the proposals by COMANGO include: repealing or amending Syariah 

criminal offences Act and enactments that deny the right to privacy, and the provisions that overlap 

with federal crimes; enacting laws, make policies and take administrative steps so that that children 

are not converted to Islam without the consent of both parents.84 COMANGO also demanded the 

government to observe all international human rights instruments when they do not correspond well 

with Islamic law on freedom of religion and criminal offences as well as  the position of women in 

Islam.  

It seems that the implementation of Syariah laws has triggered contestation in general. As 

captured by one of the local mainstream newspapers, the contestation was due to the incompatibility 

of Islamic laws with human rights and democracy. The implementation of Syariah laws position on 

an individual citizen vis-à-vis the state and other citizens has amounted to massive infringement of 

personal freedom and attack on individuals’ rights, an unwarranted foray of state institutions into 

religious matters, as well as an intrusion of the state into the private sphere. It is argued that, the 

measures against homosexuals, alcohol consumption and dressing have reflected the government’s 
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attempts to regulate several aspects of people’s private lives including defining what constitute 

moral uprightness for the citizen.85 

 

3.3 Compatibility of Syariah Law with ICERD 

As explained in the earlier section, ICERD condemns any racial discrimination and urges all state 

parties to put in place appropriate measures to eliminate these discriminations against individuals 

and groups. State parties must also guarantee the right of everyone, without distinction as to race, 

colour or national or ethnic origin, to equality before the law, notably in the enjoyment of these 

rights, as outlined under Article 5 of the Convention. These rights include the right to freedom of 

movement and residence, right to leave any country, right to nationality, right to own property, right 

to marriage and choice of spouse and right to freedom of opinion and expression. 86 

The implementation of Syariah law seems incompatible with the object and purpose of the 

Convention in several aspects including the right to marriage and choice of spouse, right to inherit, 

sexual orientation and gender identity, and the right to freedom of thought, conscience and religion. 

However, the main concerns that are frequently highlighted are related to the right to marriage and 

choice of spouse and the right to freedom of thought, conscience and religion. Thus in the next 

sections, for the purpose of this discussion, those aspects are examined to investigate the context 

within the implementation of Syariah laws.  

 

 

                                                           
85 Azeem Fazwan Ahmad Farouk (2019). Islam compatible with human rights, democracy. New Straits Times. 6 July. 

Retrieved from https://www.nst.com.my/opinion/columnists/2019/07/502093/islam-compatible-human-rights-

democracy 
86 Office of High Commissioner for Human Rights (OHCHR). International Convention on the Elimination of All Forms 

of Racial Discrimination (ICERD).  
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3.3.1. The Right to Freedom of Thought, Conscience and Religion 

 

3.3.1.1 Freedom of Thought, Conscience and Religion 

 

Freedom of thought, conscience and religion is recognized as one of the fundamental rights in all 

major international human rights declarations and treaties such as the Universal Declarations of 

Human Rights 1948 (Article 18), the International Convention on Civil and Political Rights 1966 

(Article 18) and the Declaration on the Elimination of All Forms of Intolerance and of 

Discrimination Based on Religion or Belief. This freedom is also spelled out in other human rights 

treaties governing specific groups’ rights such as children, women, minorities, migrant workers and 

refugees. It is also incorporated into some human rights treaties on specific themes such as on 

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.87 

In general, this freedom can be understood as supporting the freedom of an individual to 

manifest his or her religion or belief in teaching, practice, worship, and observance, in private or 

public setting. This freedom also applies to individuals as a group. Freedom to change 

one’s religion or beliefs and to be absent of any religious beliefs are also included in the description 

of this freedom. In the Malaysian context, the freedom of religion is defined in the Federal 

Constitution (Part II – Article 11, Article 12) under the Fundamental Liberties. It can be seen that, 

the Constitution protects the freedom of religion to an individual and groups in the country. It 

provides a number of important protections for freedom of religion or belief. These protections 

include Article 11 of the Constitution which guarantees the right of every person to “profess and 

practise their religion, and to propagate it”. Not only as an individual, but as a group, the 

                                                           
87 Office of High Commissioner for Human Rights (OHCHR). (2020). International Standards on Freedom of religion 

or belief. Retrieved from https://www.ohchr.org/EN/Issues/FreedomReligion/Pages/Standards.aspx 



54 
 

Constitution ensures their right and freedom to manage their own religious affairs. Meanwhile, 

Article 11(3) also recognizes the right of each religious group to “manage its own religious affairs, 

to establish and maintain institutions for religious or charitable purposes, and to acquire and own, 

hold and administer property”.88 Thus, while the Constitution recognizes an individual’s right to 

freedom of religion, it is defined within the ambit of Article 11(3), which protects the rights of 

religious groups to manage their own affairs. The protection on freedom of religion is further 

reinforced in Article 12, on another fundamental liberty – Right to Education. Notably, Article 12(2) 

provides that “every religious group has the right to establish and maintain institutions for the 

education of children in its own religion.”  

Thus, it could be seen that the Constitution provides, guarantees and supports the freedom 

of religion as an individual as well as a group in this country.  While these provisions create a strong 

basis for the protection of freedom of religion or belief, there are some clauses that are incorporated 

together with the provision stated in Article 11 in the Constitution. In this regard, freedom of religion 

is subject to constitutional limitations as set out in Article 11(4) regarding the control or restriction 

of the propagation of any religious doctrine or belief among persons professing the religion of Islam. 

It is argued that the constitutional limitations prescribed on freedom of religion are incompatible 

with international human rights laws and standards.89 The criticisms originated from the limitation 

on one’s choice to adopt any religion based on his or her preference.  The definition of ‘freedom of 

religion’ in Article 11 of the Constitution, limited it to the ‘profession, practice and propagation’ of 

                                                           
88 Article 11(3) of the Federal Constitution of Malaysia. 
89 In General Comment 22, the Human Rights Committee has affirmed that the freedom to “have or to adopt” a religion 

or belief necessarily entails the freedom to choose a religion or belief, including the right to replace one’s current 

religion or belief with another religious belief or to adopt atheistic views, and the right to retain one’s religion or belief. 

It further stressed that “the practice and teaching of religion or belief includes acts integral to the conduct by religious 

groups of their basic affairs…the freedom to establish seminaries or religious schools and the freedom to prepare and 

distribute religious texts or publications.” See Office of High Commissioner for Human Rights (OHCHR). (1993). 

General Comment 22, paras 4-5. Available at: 

https://www.equalrightstrust.org/ertdocumentbank/general%20comment%2022.pdf 
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one’s religion, and it is considered as too narrow. It does not however, provide freedom to have or 

to adopt a religion or belief of one’s choice.  

Another criticism is that, Article 11 does not provide for the freedom to manifest one’s 

religion or belief in ‘worship, observance, practice and teaching,’ in private and public, as is the 

norm under international human rights laws. In addition, Article 11(4) imposes limitations on the 

right to propagate any religious doctrine or belief “among persons professing the religion of Islam” 

in line with state and federal laws, and gives both legislative bodies (the state and federal) the power 

to promulgate laws that restrict and control the propagation of religious doctrine to Muslims.90 The 

article does not address proselytism in respect to the non-Muslims. Article 11(5) includes a more 

general limitation, prohibiting “any act contrary to any general law relating to public order, public 

health or morality,” 

Therefore, this ambiguity in law has made it prone to inconsistency or arbitrary enforcement.  

After all, Islam granted the freedom of religion in the Holy Quran: “Let there be no compulsion in 

religion.”91 The context of the verse explains that, one is free to embrace, or not to embrace a 

religion, or to practice or not to practice it, or to change or not to change it. It could be also seen 

that this verse allows a person to live without a religion. However, this liberty or freedom is given 

to the non-Muslims only and it is not made available to Muslims. Or in other words, there is no such 

freedom in Islam. Being a Muslim, he or she must abide by the rules of Allah SWT, or Syariah 

laws, irrespective of who rules, be it Muslim or non-Muslim. Being a believer, one must submit and 

surrender to the will of Allah SWT in any matter related to the Islamic faith.  

                                                           
90 Article 74(2) of the Constitution provides that “Without prejudice to any power to make laws conferred on it by any 

other Article, the Legislature of a State may make laws with respect to any of the matters enumerated in the State List 

(that is to say, the Second List set out in the Ninth Schedule)) or the Concurrent List.” The State List includes “Islamic 

law and personal and family law of persons professing the religion of Islam, including the Islamic law relating to 

succession, testate and intestate, betrothal, marriage, divorce, dower, maintenance, adoption, legitimacy, guardianship, 

gifts, partitions and non-charitable trusts.” 
91 Al-Baqarah verses 256 
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In the context of Malaysia, the application of no freedom of religion to Muslims has varied 

since there is no standard measure of application of this prohibition, which varies according to 

states. However, to understand its application in the country, various cases and examples cited here, 

could reveal how the interpretation of Islam as the religion of the Federation was made by the 

judiciary, in this context, relating to the freedom of religion concerning Islam and Muslims. It is 

worth noting the words from the Lord President, Tun Salleh Abas, regarding the position of Islam 

as the religion of the Federation. It is important, as according to the Lord President, if the intention 

of the drafters of the Constitution was Islam as only confined to the rituals, hence, it should only be 

confined to the personal matters of Muslims in terms of marriage, divorce and inheritance. However, 

if it meant otherwise, it would be all laws in contradiction to Islamic injunctions will be void.  Based 

on the Lord President’s reflection, it could be argued that, the intention of the drafters could be the 

narrow one. In Wan Jalil Bin Wan Abdul Rahman & Anor v Public Prosecutor 92 Tun Salleh Abas, 

the Lord President stated as follows:  

The first point to consider here is the meaning which could be given 

to the expression “Islam” or “Islamic religion” in Article 3 of the 

Constitution. If the religion of Islam in the context means only such 

acts as relate to rituals and ceremonies, the argument has no basis 

whatsoever. On the other hand, if the religion of Islam or Islam itself 

is an all-embracing concept, as is normally understood, which 

consists not only the ritualistic aspect but also a comprehensive 

system of life, including its jurisprudence and moral standard, then 

the submission has a great implication in that every law has to be 

tested according to this yard-stick.  

 

His Lordship continued that:  

The question here is this: What is the meaning intended by the 

framers of the Constitution? For this purpose, it is necessary to trace 

the history of Islam in this country after the British intervention in the 

affairs of the Malay States at the close of the last century. Before the 

British came to Malaya, which was then known as Tanah Melayu, the 

                                                           
92 Wan Jalil Bin Wan Abdul Rahman & Anor v Public Prosecutor [1988] 2 MLJ 55.  
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sultans in each of their respective states were the heads not only of 

the religion of Islam but also as the political leaders in their states, 

which were Islamic in the true sense of the word, because, not only 

were they themselves Muslims, their subjects were also Muslims and 

the law applicable in the states was Muslim law. Under such law, the 

sultan was regarded as God’s viceregent (representative) on earth. He 

was entrusted with the power to run the country in accordance with 

the law ordained by Islam, ie, Islamic law and to see that law was 

enforced. When the British came, however, through a series of 

treaties with the sultans beginning with the Treaty of Pangkor and 

through the so-called British advice, the religion of Islam became 

separated into two separate aspects, viz. the public aspect and the 

private aspect. The development of the public aspect of Islam had left 

the religion as a mere adjunct to the ruler’s power and sovereignty. 

The ruler ceased to be regarded as God’s vicegerent on earth but 

regarded as a sovereign within his territory. The concept of 

sovereignty ascribed to humans is alien to Islamic religion because in 

Islam, sovereignty belongs to God alone. By ascribing sovereignty to 

the ruler, ie, to a human, the divine source of legal validity is severed 

and thus the British turned the system into a secular institution. Thus, 

all laws including administration of Islamic laws had to receive this 

validity through a secular fiat.  

 

Although theoretically because the sovereignty of the ruler was 

absolute in the sense that he could do what he likes, and govern 

according to what he thought fit, the Anglo/Malay Treaties restricted 

this power. The effect of the restriction made it possible for the 

colonial regime under the guise of “advice” to rule the country as it 

saw fit and rendered the position of the ruler one of continuous 

process of diminution. For example, the establishment of the 

Federated Malay States in 1895, with the subsequent establishment 

of the Council of States and other constitutional developments, 

further resulted in the weakening of the ruler’s plenary power to such 

an extent that Islam in its public aspect had become nothing more 

than a mere appendix to the ruler’s sovereignty.  

 

Because of this, only laws relating to family and inheritance were left 

to be administered and even this was not considered by the court to 

have territorial application binding all persons irrespective of religion 

and race living in the state. The law was only applicable to Muslims 

as their personal law. Thus, it can be seen that during the British 

colonial period, through their system of indirect rule and 

establishment of secular institutions, Islamic law was rendered 

isolated in a narrow confinement of the law of marriage, divorce, and 

inheritance only…In our view, it is in this sense of dichotomy that 

the framers of the Constitution understood the meaning of the word 

“Islam” in the context of Article 3. If it had been otherwise, there 
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would have been another provision in the Constitution which would 

have the effect that any law contrary to the injunction of Islam will 

be void”.93  

 

 Nevertheless, constitutional amendments made on the power of the courts to decide on matters 

relating to Islamic principles and precepts have very different results from judicial approaches in 

the country. 

The following cases reveal the dynamics of the courts including Syariah courts in dealing 

with conversion out of Islam. One of the landmark cases involved a Sikh man who had converted 

to Islam as a minor but later reverted to his original Sikh faith in a religious ceremony. This case 

was brought to the Federal Court.  In Soon Singh v. Malaysian Islamic Welfare Organization of 

Kedah Soon Singh was purely a Malaysian by flesh and blood, pleaded for official recognition of 

his religious conversion out of Islam. At the time of his reversion of religion application, other 

Malaysians, of similar cases, were able to secure official recognition of conversion out of Islam 

through a statutory declaration before a commissioner of oaths and were able to register a new name 

in the civil court registry through a deed poll. An individual could then apply for a new identity card 

with the new name reflecting one’s new religious status. All these were materialized with those 

documents obtained earlier. However, Soon Singh encountered difficulties when he sought a 

declaration of his new religious status from the High Court in Kuala Lumpur. It was due to the 

decision by the Kedah Islamic Affairs Department to challenge the High Court’s jurisdiction in light 

of the newly adopted constitutional amendment, Article 121 (1A). The Article states that “The 

courts referred to in Clause (1) shall have no jurisdiction in respect of any matter within the 

jurisdiction of the Syariah courts”.  The High Court agreed that the new amendment prevented it 

from certifying Soon Singh’s new faith. 
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The High Court drew upon the “fatwa” from Dalip Kaur v. Pegawai Polis Daerah, Balai 

Polis Daerah, Bukit Mertajam & Anor94 and ceded jurisdiction on that basis. The court decision 

stated: 

“It is clear from the fatwa that a Muslim who renounced the Islamic 

faith by a deed poll or who went through a baptism ceremony to 

reconvert to Sikhism continues to remain in Islam until a declaration 

has been made in a Syariah court that he is a ‘murtad’ [apostate]. 

Therefore, in accordance with the fatwa, the plaintiff is still a Muslim. 

He should go to a Syariah court for the declaration. Whether or not 

his conversion is invalid is also a matter for the Syariah court to 

determine in accordance with hukum syarak and the civil courts have 

no jurisdiction”. 

 

Soon Singh appealed, pointing out that there were no express provisions in the Kedah 

Administration of Muslim Law Enactment that conferred jurisdiction on the Syariah courts. 

However, the Islamic Affairs Department invoked Article 121 (1A) again. The Supreme Court 

affirmed the decision and adopted a new doctrine of implied jurisdiction. The new doctrine 

effectively ceded jurisdiction to the Syariah courts on all cases concerning conversion out of Islam. 

The Court held that “jurisdiction of the Syariah courts to deal with conversions out of Islam, 

although not expressly provided for in some State Enactments, can be read into those enactments 

by implication derived from the provisions concerning conversion into Islam.” Similar cases that 

followed conformed to the same logic. The civil courts would no longer certify conversion out of 

Islam, ceding their jurisdiction to the Syariah courts.95 

The issue of conversion out of Islam, as can be seen, are based on the courts’ interpretation 

of laws including the Federal constitution and fatwas. This is due to the fact that, there is no platform 

or mechanism provided for official conversion out of Islam by majority of states in Malaysia. 

                                                           
94Dalip Kaur v Pegawai Polis Daerah, Balai Polis Daerah, Bukit Mertajam & Anor [1992] 1 MLJ at 6. 
95 Soon Singh v. Pertubuhan Kebajikan Islam Malaysia (PERKIM) Kedah & Anor [1994] 1MLJ 690; [1999] 1 MLJ 

489. 
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Conversion out of Islam is treated differently by different states in this country. Negeri Sembilan is 

the only state that provides a formal avenue for official conversion out of Islam. It includes a lengthy 

process and it requires mandatory counselling.  

In some states, it is treated with a “silent or no policy”.  Six out of thirteen states in Malaysia, 

namely Perlis, Kedah, Penang, Selangor, Johor, and Sarawak  as well as the Federal Territories,  do 

not criminalize conversion out of Islam, but nor do they specify a legal mechanism for the official 

recognition of religious conversion. There are two applications for apostasy in Kedah. The first was 

an oral application and no proper application was made to the Syariah Court. In the written 

application, a Muslim by conversion had renounced and abandoned the Islamic religion. He made 

a deed poll and statutory declaration before the Oath Commissioner in Penang dated 10 August 

2002. The applicant, through his counsel had sent an application for conversion out of Islam to the 

Registrar of Syariah Court in Alor Setar on 18 August 2002, for the Syariah Court to take further 

steps over the application. However, due to the absence of provision for Muslims to convert out of 

Islam in the State’s Enactment, the matter was not brought forward. His attempt to renounce Islam 

and return to his original religion, Hinduism, could not proceed even though he never practiced the 

religion of Islam.96 There are some states that criminalize conversion out of Islam. For example, 

five states covering Perak, Pahang, Terengganu, Malacca, and Sabah, criminalize conversion out of 

Islam with punishments that include fines and imprisonment (and whipping in the case of Pahang).97 

In three more states which are Sabah, Kelantan, and Malacca, a judge may order a mandatory 

counselling at a ‘faith rehabilitation centre’ for periods ranging from six to thirty-six months.  

                                                           
96 Mohamed Azam Mohamed Adil (2007). Law of apostasy and freedom of religion in Malaysia. Asian Journal of 

Comparative Law 2: 1-36. 
97 For example, the Terengganu Administration of Islamic Law Enactment of 1996 provides that “any Muslim who 

attempts to renounce the religion of Islam or declares himself to be non-Muslim, shall on conviction be liable to a fine 

not exceeding three thousand ringgit or to imprisonment for a term not exceeding one year or both.” 
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Citing a case of conversion out of Islam in Pahang, there has been at least one criminal 

prosecution against an offender (a non-Muslim) which was reported. In PP v Krishnan a/l Muthu98 

the complainant, Maziah Jusoh had known and was in love with the accused, a married man, for 

seven years. As the complainant did not have a place to stay, she asked permission from the accused 

and his wife to live with them. The accused and the complainant had a series of arguments which 

resulted in physical fights. There was an instance where the accused issued threats against the 

complainant to leave Islam and embrace Hinduism. The complainant was also asked to make an 

oath at a Hindu temple and was prevented from praying as a Muslim. Two charges were filed against 

the accused in the Magistrate’s Court. The accused was convicted and fined RM 2,000 under Section 

325 of the Penal Code. The accused was also convicted under Section 4(2)(i) of the Control and 

Restriction of the Propagation of Non-Islamic Religions (Pahang) Enactment 1989, fined RM 1,500 

and imprisoned for a period of 20 days. Articles 11(1) and 11(4) of the Constitution indicate that 

the provisions on Islam as a faith and Islam as law are intertwined; one cannot look at one provision 

in the Constitution without looking at the other provisions. This is how Article 11(1) should be 

construed. Therefore, it becomes evident that, the issue of a Muslim attempting to apostate is not 

merely an issue of faith but one of the Islamic laws which applies to all Muslims in the States of the 

Federation. 

Thus, it can be seen that the conversion out of Islam, is being dealt with differently by states 

under their jurisdiction, which in some cases, have overrode the higher court based on the 

jurisdiction given to them under Article 121 (1A). In addition, concerning the issue of the right to 

propagate other religions, Article 11(4) of the Constitution provides that, State law and, in respect 

                                                           
98 Magistrate’s Court Case No MA-83-146-2002 (Unreported). See Mohamed Azam Mohamed Adil (2005). Kebebasan 

Beragama dan Hukuman Ke Atas Orang Murtad di Malaysia. In Ahmad Hidayat Buang (ed.) Mahkamah Syariah Di 

Malaysia: Pencapaian Dan Cabaran. Kuala Lumpur: University of Malaya Press. p.165. 
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of the Federal Territories of Kuala Lumpur and Labuan, federal law may control or restrict the 

propagation of any religious doctrine or belief among persons professing the religion of Islam. 

Pursuant to the powers granted under article 11(4) of the Constitution, nine State Legislatures have 

passed laws on the control and restriction on the propagation of non-Islamic religions to Muslims.99 

 

3.3.1.2 Religious Minorities 

Pertaining to the issue of religious minorities, three religious minorities in relation to Islam in 

Malaysia, namely, Shia, Ahmadiyah and Salafism, are discussed. It can be argued that, although 

Article 8 of the Constitution recognizes the right to equality and non-discrimination, there are no 

laws which protect religious minorities from discrimination or unequal treatment. The Constitution 

provides no provision for the freedom of ‘thought and conscience’, which includes the freedom to 

have a theistic, non-theistic or atheistic belief and the freedom from coercion to adopt a religion or 

belief of one’s own choice, for those who are subscribed to Islam as their religion.  

  

                                                           
99 See Control and Restriction of the Propagation of Non-Islamic Religions (Johore) Enactment 1991 (Enactment 

12/1991); Control and Restriction of the Propagation of Non-Islamic Religions (Kedah) Enactment 1988 (Enactment 

11/1988); Control and Restriction of the Propagation of Non-Islamic Religions (Kelantan) Enactment 1981 (Enactment 

11/1981); Control and Restriction of the Propagation of Non-Islamic Religions to Muslims (Malacca) Enactment 1988 

(Enactment 1/1988); Control and Restriction (Propagation of Non-Islamic Religions Among Muslims)(Negeri 

Sembilan) Enactment 1991 (Enactment 9/1991); Control and Restriction of the Propagation of Non-Islamic Religions 

(Pahang) Enactment 1989 (Enactment 5/1989); Control and Restriction of the Propagation of Non-Islamic Religions 

Enactment 1988 (Enactment 10/1988); Non-Islamic Religions (Control of Propagations Among Muslims) (Selangor) 

Enactment 1988 (Enactment 1/1988); Control and Restriction of the Propagation of Non-Islamic Religions Enactment 

1980 (Enactment 1/1980). 
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3.3.1.2.1 Shia  

Shia is the second largest branch of Islam after Sunni. The Ismaili and the Twelvers are the major 

groups in the Shia denominations. Shia has substantial followers in Iran, Kuwait, Bahrain, Lebanon 

and many parts of Saudi Arabia, Yemen and Pakistan. Shia is derived from ‘Shiat Ali’, which means 

‘the party of Ali’, while Sunni comes from ‘Ahl Sunnah’, meaning the ‘people of tradition’, denoting 

the traditional approach to appointing a successor in Islamic leadership.100   

This group recognizes Imam Ali as the successor to Prophet Muhammad after the latter’s 

death. The issue of selecting the successor after the death of the Prophet Muhammad in AD 632, 

created tensions between these two sects. Those who preferred someone from the prophet’s family 

would be the only rightful leader, favored prophet Muhammad’s cousin and son-in-law, Ali ibn 

Abi Talib. And because of this, they are known as the shi’atu Ali (‘party of Ali’), or Shia 

Muslims. They celebrate ‘Ashura’ to commemorate the death of the Prophet Muhammad’s 

grandson, Husayn, who was considered as a Shia spiritual leader, and was killed in the battle of 

Karbala, Iraq. This battle and the death of Husayn is a bitter memory for Shia Muslims.101 They 

also celebrate the birthday of Fatima, the daughter of the Prophet Muhammed, a wife to Ali ibn 

Talib and a mother to Husayn and Hasan. Fatima is an important personality within Islam, and 

attracts deep respect from the Shi‘ites.102  

Over the last 30 years, the Malaysian authorities’ attitude toward Shi‘ites have shifted from 

acceptance to rejection and even persecution. In 1984, the Fatwa Committee of the National Council 

                                                           
100 Moaz Nair. (2019) Understanding the Sunni-Shia Issue. Free Malaysia Today. 12 September. Retrieved from 

https://www.freemalaysiatoday.com/category/opinion/2019/09/12/understanding-the-sunni-shia-issue/ 
101 Madeline Arthington. (2019) The Difference between Shiite and Sunni Muslims and Why It Matters. International 

Mission Board (IMB). 24 May. Retrieved from https://www.imb.org/2019/05/24/difference-between-shiite-sunni-

muslims/ 
102 Muhammad Haji. (2013). The Shi’a Muslims of Malaysia: A summary of religious and ethnic minorities in Malaysia, 

and its Shi’a Muslim community. The Centre for Academic Shi’a Studies. 14 February. Retrieved from 

http://www.shiaresearch.com/conferences/TheShiaMuslimsofMalaysia.pdf 
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for Islamic Religious Affairs (JAKIM) declared that the two Shia schools of jurisprudence – the 

Ja‘fari and Zaidi – were acceptable in Malaysia. However, this decision was revoked in 1996. In 

1996, the Fatwa Committee for Religious Affairs issued a Syariah order (or fatwa) dictating that 

Sunni Islam is the permitted form of Islam in Malaysia, and thus imposing a prohibition on the 

proselytism, promulgation or professing of Shia beliefs, including the distribution of any electronic 

or print resources.103 

  A series of fatwas were issued in multiple Malaysian states between 1998 and 2012 that 

placed restrictions on the spread and practice of Shia Islam. In the state of Selangor, Shi‘ites have 

been arrested for performing their rituals; in December 2010, about 200 Shi‘ites, some of them 

foreigners, were arrested by the state religious authorities during a raid at a Shia center.104 In Perak, 

under Section 16 of the 1992 Perak Criminal (Syariah) Enactment, it is an offense to possess items 

related to Shi‘ism, including books, audiovisual materials, and posters. In early August 2013, two 

Shi‘ites were arrested, followed by another six arrests in September. Ahmad Nizam Amiruddin, the 

Perak Islamic Religious Department (JAIPk) enforcement chief, is reported to have said that Shia 

should be eradicated. In March 2014, Perak state religious authorities arrested more than 100 people 

believed to be Shi‘ites. The arrests were carried out while they were commemorating the birth of 

Siti Zainab—the daughter of Sayyidina ‘Ali, the fourth Caliph of Islam, and the grand-daughter of 

Prophet Muhammad.105 

In Kedah, Section 4 of its Syariah Criminal Offences Enactment 2014 highlights the offence 

of false doctrine which include Shi‘ites and other unrecognized doctrines. The provision states that, 

                                                           
103 Razak Ahmad. (2013) Reason behind ban on Syiah teachings. The Star Online. 16 December. Retrieved from 

https://www.thestar.com.my/news/nation/2013/12/16/reason-behind-ban-on-syiah-teachings-controversial-doctrines-

have-led-to-many-seeing-it-as-a-potenti 
104 Syed Farid Alatas. (2014) Salafism and the Persecution of Shiítes in Malaysia. Middle East Institute. 30 July. 

Retrieved from https://www.mei.edu/publications/salafism-and-persecution-shiites-malaysia 
105 Ibid. 
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any person who teaches or expounds in any place, whether private or public, any doctrine or 

performs any ceremony or act relating to the religion of Islam shall, if such doctrine or ceremony 

or act is contrary to Hukum Syarak or any fatwa for the time being in force in the Kedah, be guilty 

of an offence and shall on conviction be liable to a fine not exceeding five thousand ringgit or 

imprisonment for a term not exceeding three years or to whipping not exceeding six strokes or to 

any combination thereof. In Perlis, Section 34 of Criminal Offences in The Syarak Enactment 1991 

states on expounding of doctrines and performing ceremonies contrary to the Hukum Syarak. 

“Whoever teaches or expounds to anyone or propagates in any place, any teaching or performs any 

ceremony or act which is contrary to the Hukum Syarak as practiced in the state of Perlis shall be 

guilty of an offence and shall be liable, on conviction, to a fine not exceeding five thousand ringgit 

or to imprisonment, for a term not exceeding three years or to both.” 

The first case of Shia teachings in Malaysia which was brought to court was the case of 

Johor Syarie Prosecutor v. Abd. Talib bin Harun & Ors.106 There were several charges against the 

first accused being the leader of the Syiah Imamiah group called as Ab Talib Harun or known among 

them as Ahmad Habibullah al-Salafi bin Harun. The charges included: 

a) charges of holding Friday prayers without the permission of the Islamic Religious Council. 

b) teaching unauthorized religion. 

c) teaching and performing ceremonies or acts contrary to Islamic law. 

d) taking and receiving zakat fitrah without being amil (collector). 

e) associating with women without a legal marriage.  

f) having sex with women who are not his wife. 

                                                           
106 Jurnal Hukum, 10(II) July 12, 1995.  
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The second accused, Mohamed Nor bin Othman (assistant to the first accused), was charged with 

unlawful conduct of Friday prayers and receiving zakat fitrah without being appointed as amil. The 

third accused, a group of 6 women of mut’ah marriage, all were the wives to the first accused,  were 

charged of carrying out rituals or acts contrary to Islamic law, sexual intercourse and cohabiting 

with a man without valid relationship of husband and wife. While the fourth accused, who were the 

4 wives of the first accused were charged of having conspiracy to perform ceremonies or acts 

contrary to Islamic law. In conclusion, the first accused who had 4 wives and 6 wives of mut’ah 

marriage altogether, was convicted and sentenced to all charges although the accused admitted that 

he is a Shia Imamiah follower which justifies the marriage of mut’ah.  

In the Preliminary Observations in Malaysia in 2017, the United Nations Special Rapporteur 

in the field of cultural rights, Karima Bennoune, recognized that Shia Muslims in Malaysia 

complained of their ‘inability to worship freely’, and that they faced “obstacles in carrying out 

rituals which are both cultural and religious.”107 The 1996 fatwa left Shia Muslims at risk of arrest 

under criminal provisions of Syariah law. Through the judgment of this case (Johor Syarie 

Prosecutor v. Abd. Talib bin Harun & Ors) it is clear that Islamic law in Malaysia is based on the 

doctrine of Ahl al-Sunnah wa al-Jama’ah or Sunni Islam. Any other person embracing other sects 

is also subject to the law of this country. In other words, any marriage under the teaching of Syariah 

must also be registered under the Malaysian law. The court further affirmed that the decision on 

punishing the accused should not be understood as negating the other sects, but rather it is an action 

against a group of Muslims that violate the provisions of Islamic law enforced in Malaysia.   

 

                                                           
107 Office of Higher Commissioner for Human Rights (OHCHR). (2017). Preliminary Observations by the United 

Nations Special Rapporteur in the field of cultural rights Karima Bennoune at the end of her visit to Malaysia, 21 

September. Retrieved from 

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=22121&LangID=E 
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3.3.1.2.2 Ahmadiyah  

Another religious minority group which is banned by the Malaysian government is the Ahmadiyah. 

It is an Islamic group founded by Mirza Ghulam Ahmad from Punjab. This group recognizes him 

as the prophet. Due to their beliefs and teachings, they are subjected to several fatwas from the 

religious body in Malaysia. Selangor Fatwa Council had declared them as ‘not Muslims’ in a fatwa 

issued at the beginning of 1975. The Council also recommended that members of the Ahmadiyah 

community were to be denied of privileges afforded to the Malay-Muslims in Malaysia.  The group 

was declared ‘kafir’ (infidels) in another fatwa which was issued in 1998, under the Administration 

of Islamic Law Enactment 1989. Four books concerning the Ahmadiyah faith were also banned. 

The fatwa also stated that the state had a duty to ensure their conversion to Sunni Islam.108 

The Ahmadiyah group has encountered some actions taken by the Malaysian religious 

authorities based on the fatwas given relating to the group’s belief and practices. In April 2014, the 

Selangor Islamic State Department (JAIS) arrested Ahmmadiyah group members for performing 

Friday prayers in the community’s center in Batu Caves. They were arrested for allegedly failing to 

obtain written permission to use the premises. All together were 39 members including Pakistani, 

Indonesian and Indian nationals, as well as 3 minors. All of them were ordered to appear before a 

Syariah court for their alleged offence, and they also applied for judicial review of the arrest. The 

Shah Alam High Court heard their case, and in July 2018, had ruled that JAIS had no authority over 

Ahmadiyah Muslims. The Court also ruled that they were not covered under Syariah jurisdiction 

based on the 1975 and 1998 fatwa which had ruled that Ahmadiyah were ‘not Muslims’ in 

Malaysia.109 This ruling was welcomed by the Ahmadiyah groups by enabling them basic access to 

                                                           
108 International Commission of Jurists. (2019) Challenges to Freedom of Religion or Belief in Malaysia A Briefing 

Paper. March. Retrieved from https://www.icj.org/wp-content/uploads/2019/03/Malaysia-Freedom-of-religion-brief-

Advocacy-Analysis-brief-2019-ENG.pdf 
109 Ibid 
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a place of worship. In the 2017 interim report of the UN Special Rapporteur on freedom of religion 

or belief, it recognized that minority communities, such as the Ahmadiyah, are “particularly 

vulnerable to allegations of blasphemy and apostasy”, which can result in further persecution. In 

this report, it was also stated that their lawyer argued that his clients could not be seen as apostates 

under Syariah, as they had not renounced their religion and in fact were insisting they were Muslims. 

This argument was accepted by Shah Alam High Court.110  

Thus, it could be seen that, while the High Court dismissed the jurisdiction of the Syariah 

Court in this matter, on ground of the two fatwas issued by JAIS earlier, hence, no jurisdiction can 

be applied, the High Court, however, at the same time, accepted the group members’ demands that 

they were still Muslims and not apostates. This condition could create tension among multiple 

parties involved. While the group could continue to encounter actions against them by religious 

authorities since they still perceive themselves as Muslims, yet their legal personality was stated 

earlier by the High Court as it denied the jurisdiction of the Syariah Court exercised onto them. The 

demarcation, between whether they are Muslims or not, can be contested. This condition will also 

cause confusion among Muslims and the public at large.   

 

3.3.1.2.3 Salafism 

Salafism is another religious minority group present in Malaysia. Salafism can be regarded as the 

most important extremist orientation in Islam today.111 This group is perceived to be strict, literalist, 

and known for their puritanical approach to Islam. In reading al-Quran and Sunnah, being literal in 

its approach, Salafism often disengages with the context of the history (of the verses) and does not 

                                                           
110 United Nations Special Rapporteur. (2017). Interim report of the Special Rapporteur on freedom of religion or belief. 

A/72/365. 28 August. 
111 Syed Farid Alatas. Salafism and the Persecution of Shi ítes in Malaysia.  
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contextualize these sources with the present time and space. Rules and regulations are being 

emphasized at the expense of spirituality, and proscribe beliefs and practices deemed permissible 

by the majority of Muslims. Furthermore, Salafism does not tolerate Muslims who have different 

outlooks on the interpretation of religion, and this leads them to classify some Muslims as ‘takfir’, 

which is declaring a fellow Muslim guilty of apostasy. There is a small minority of Salafis who 

would go to the extent of advocating violence against non-Muslims (and certain Muslims), an act 

that they erroneously refer to as jihad.112 

In conclusion, it could be seen that various religious sects such as the Shia, Ahmadiyah and 

Salafism have encountered limitation in practising their beliefs and practices. Some states have 

criminalized these sects. The limitation could be understood through the social, political and 

religious context of Malaysia including the Sunni sect or the doctrine of Ahl al-Sunnah wa al-

Jama’ah as the only recognized and allowed Islamic sect in Malaysia.  In order to preserve Islam 

as the country’s religion, some legal controls over freedom of religion is necessary in the context of 

Malaysia. As His Lordship the late Raja Azlan Shah J (as he then was) stated in PP vs Ooi Kee Saik 

(1971) 2 MLJ 108, quoting the following passage from A.K. Gopalan vs State of Madras AIR (1950) 

SC 27 with approval: “There cannot be anything as absolute or uncontrolled liberty wholly free 

from restraint; for that would lead to anarchy and disorder…”. In other words, there must be a limit 

to everything. Nothing is wholly free or without restraint.  

However, the treatment towards these religious minorities could be tantamount to 

discrimination under ICERD. It can be contended that, although the definition of ‘religion’ is not 

explicitly included in ICERD, CERD does consider the religious aspect of its action. CERD in its 

75th session in 2009 through the “General Recommendation No. 32” states the following: 

                                                           
112 Ibid.  
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“The principle of enjoyment of human rights on an equal footing is 

integral to the Convention’s prohibition of discrimination on grounds 

of race, colour, descent, and national or ethnic origin. The ‘grounds’ 

of discrimination are extended in practice by the notion of 

‘intersectionality’ whereby the Committee addresses situations of 

double or multiple discrimination - such as discrimination on 

grounds of gender or religion – when discrimination on such a 

ground appears to exist in combination with a ground or grounds 

listed in article 1 of the Convention…” 

 

It is clear that ICERD covers religious foundation if it is combined with racial foundation. 

The doctrine of ‘intersectionality’ is formally accepted by CERD even though religion is not 

within the definition of ICERD. Religion is not explicitly defined, but Jose A Lindgren Alves, a 

former Brazilian diplomat – an international law expert – stated in his article entitled “Race and 

Religion in the United Nations Committee on the Elimination of Racial Discrimination”, that: 

While racism and religious prejudice are commonly interlinked, they 

are in essence different phenomena. Past civil rights violations 

amongst specific groups were mostly based on physical features. It is 

therefore natural that ICERD, drafted in the 1960s, should not 

necessarily include religion in the list of elements on which racial 

discrimination is based. CERD, however, soon noticed that the 

intersection between racial and religious discrimination was a 

fact, and little by little devised ways of dealing with it. Of course 

religion is neither nationality nor ethnic origin, let alone race or 

colour. But since religion has historically been one of the defining 

components of ethnicity, and ethnic origin is mentioned as one of the 

bases of racial discrimination, it is generally considered fitting that 

CERD should pay attention to the situation of religious minorities.” 

 

3.3.2 The Right to Inherit 

All fatwas decreed on the issue of inheritance agreed that properties cannot be given to a living heir 

of different religion. For example, the fatwa issued by the Terengganu State Mufti Department, as 

given by the Mufti al-Syeikh Syed Yusuf bin ‘Ali al-Zawawi in “Fatwa-Fatwa   Mufti   Kerajaan   

Negeri Terengganu  (from the Hijrah years of 1372-1389, equivalent to the years of 1953-1970)”. 
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The Mufti asserted that, a Muslim cannot inherit properties from a non-Muslim and vice versa.113 

The Mufti quoted from the hadith related by Imam al-Bukhari  and  Muslim, which explains that, 

“a  Muslim  cannot  be  the  heir  of  a  disbeliever,  nor can a disbeliever be the heir of a Muslim”.114 

Likewise, the Kedah State Fatwa Committee decided that,  in  matters  of  inheritance,  a  Muslim  

cannot  receive inheritance  from   parent  or  any  other  non-Muslim relatives  and  vice  versa  due  

to the difference  of  religion, except, in the case of wasiat.115 

In civil marriage in Malaysia, the non-Muslim spouses are entitled to receive deceased’s 

property provided that the marriage is not yet dissolved. However, in contrast to the Islamic law, in 

the context of inheritance, any inheritance (faraid) or succession to the non-Muslim spouse is 

prohibited. In the case of Eeswari Visuvalingam v Government of Malaysia, the appellant sought a 

declaration that she was a dependant as defined in Section 4 of the Pensions Adjustment 

(Amendment) Act 1983 and also a declaration that she was entitled to a derivative pension under 

Section 15 of the Pensions Act 1980. The appellant was married according to the Hindu rites and 

the marriage was registered. Her husband subsequently embraced Islam. He was a pensioner under 

the Pensions Act 1980 and later passed away. The appellant had not sought a divorce from him 

under the Law Reform (Marriage and Divorce Act) 1976. The High Court held that the appellant 

was not entitled to the derivative pension. Hashim Yeop Sani, while delivering his decision in the 

Supreme Court observed: 

 “there is no evidence that the marriage has been dissolved. The 

appellant is suing as a widow as defined under the pension laws. The 

fact that the husband has converted to Islam does not in our view 

                                                           
113 Wan Zulkifli Wan Hassan, Jamsari Alias, Nazri Muslim, Nasruddin Yunos and Azizi Umar. (2014). The Practice of 
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effect the appellant’s rights under the Pensions Act, 1980 and the 

1980 (Pensions) Regulations. The court has decided against the 

Islamic law which prohibits a non-Muslim from inheriting the 

property of a Muslim. Court was of the view that, their marriage was 

still considered legal under civil law, thus Muslims were denied to 

marry another Muslim couple after their conversion to Islam”. 

 

In the case of Isabela Madeline Roy & 5 Ors v. Sarimah Low Bt Abdullah & 3 Ors, in 1957, 

one Teddy Rock Roy (‘the deceased’) married the first defendant. Being a monogamous marriage, 

it was deemed to be registered under the Law Reform (Marriage and Divorce) Act 1976. 

Subsequently, the first defendant left the deceased and in 1968, engaged in a civil marriage with 

Subramaniam. In 1973, the first defendant converted to Islam and entered into a Muslim marriage 

with another man. In 1980, the deceased contracted a civil marriage with the second defendant, 

notwithstanding that there was no evidence that the first defendant had died at the material time or 

that he had divorced the first defendant. Following the deceased’s death in 1998, the second 

defendant, together with her children from her marriage to the deceased (the third and fourth 

defendants), staked a claim to the estate of the deceased. The plaintiffs, the children of the deceased 

and the first defendant, contended that there was no valid marriage between the deceased and the 

second defendant, that the second, third and fourth defendants had no right of succession or 

inheritance in law to the deceased’s estate, and in the circumstances, applied for a declaration to the 

effect. The court decided that since the deceased had contracted a monogamous marriage with the 

first defendant, and since there was no evidence that he had divorced the latter, or of the latter’s 

death at the material time, the deceased had no capacity to enter into a marriage with the second 

defendant. Being a Eurasian Christian, the deceased just had no capacity to enter into a polygamous 

marriage with the second defendant in 1980. The second defendant, therefore, had no right of 

succession or inheritance. 
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In relation with Islamic law, one fatwa of the Federal Territory pronounced that non-Muslim  

heirs  should  not  entitled  to  inherit  the  estate as accordance to  the  inheritance  law because a 

state pensions is included  in  the  estate  of  the  deceased.  In  contrary,  the  21st  meeting  of  

National  Fatwa  Committee Council  on  12    September  1988  had  decided  that,  pension, 

gratuity,  and  consolation  money  are  not  form the  estate  of  the  deceased  because they  were  

incurred  after  the  death.  Therefore, there is within the rights of dependant heirs to have them, 

whether they have a blood relation to the deceased or not, such as an adopted child.116  This  fatwa  

was  in line with  Section  11  (1),  Re-Computation  Pensions  Act  1980  (Act  228)  which  provides  

that  dependant pension  or re-computation  pension  is for the right of dependant  heirs  such  as  

widow, children and  parents  with  priority  to  the  spouse and  children.  Hence, dependant heirs 

of non-Muslim also entitled to the pension. Similarly, in the case of compensations, the 49th 

Discussion of the Fatwa Committee on 19 September 2000 decided that, although compensation 

earned from the death of an employee, compensation through lawsuits and social security (SOCSO) 

are not considered as an inheritance, the money from these sources can be received by the non-

Muslim heirs if they are the dependant heirs of the deceased.117 

 

3.3.3 Sexual Orientation and Gender Identity 

Major religions in the world such as Islam, Judaism, and Christianity prohibit freedom in relation 

to one’s sexual orientation and gender identity as what is prescribed as LGBTIQ – lesbian,  gay, 

bisexual, transgender, intersex and queer. It is regarded as not only a sheer violation of the marriage 

                                                           
116 Wan Mohammad Haji Wan Mustapha (1988).  Pentadbiran  Harta  Pusaka  Orang  Islam.  Dalam  Mohd Ridzuan  
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institution but contradicts the very nature of human creation. Some view it as a disrespect to human 

nature because the creation of the human race is a product of the combination of male and female. 

LGBTIQ, therefore, is a straight denial of the laws of procreation. Countries which subscribe to this 

idea would perceive LGBTIQ as abnormal, irrational, unethical and unacceptable to their religious 

principles, culture and tradition. On the other hand, some other countries have legalized and 

recognized LGBTIQ. In the context of Malaysia, LGBTIQ is against the Malaysian culture, 

tradition, belief, faith and religion. Malaysia has taken strict measures not to allow LGBTIQ 

although some have contended that the prohibition of it would infringe the basic principles of human 

rights. It is also a punishable crime under Syariah laws.118 In an interview, Prof Dr Nik Ahmad 

Kamal Nik Mahmood concurred that: 

 “yes, there are many arguments to justify the illegalization of LGBT 

practices… LGBT is against the order of nature. As a Muslim, there 

is no alternative to the normal relationship allows by our religion. I 

do not see any excuse at all to recognize LGBT practices”.  

 

The PH government as argued by Dato’ Saifuddin Abdullah, did not make attempts to legitimize 

the practice of LGBTIQ, but deliberated with this group and protected them from any 

discrimination. He explained that “you don’t expect Malaysia to recognize the rights of the 

LGBT…but we will protect (them) so that they won’t be discriminated against”. Similarly, Zukifli 

Hashim, said that “Lesbian, gay, bisexual and transgender (LGBT) people in Malaysia face violence 

from both state authorities and civilian actors. We need more engagement to be conducted between 

the government, at state or federal level, with the LGBT community”. 

Section 7 of  the Kedah Syariah Criminal Code Enactment 1988, stated that in regards to 

gender identity which a man and a woman has, one will be sanctioned for deviating from his or her 
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biological nature. ‘Pondan’ referring to any male person, in any public place, wearing woman attire 

and poses as a woman, shall be guilty of an offence and shall be liable on conviction to a fine not 

exceeding one thousand ringgit or to imprisonment for a term not exceeding four months or both. 

Likewise, if a woman dresses and behaves resembling a man, it is considered as an offence under 

Syariah law. In Kedah, Fatwas 26 April 2010 (gazetted), based on the decision made at the 83rd 

Conference of the Committee for the National Fatwa Council for the Islamic Religious Affairs of 

Malaysia, the Fatwa to be adopted in the state of Kedah Darul Aman is as follows: 

“Tomboy behaviour, women with the image, appearance and 

characteristics of a man is forbidden in Islam. Tomboy behaviour, by 

law, is forbidden in the Islamic religion because women who imitate 

men are condemned by Allah and Prophet Muhammad p.b.u.h 

because this behaviour mimics and resembles (tasyabbuh) another 

sex which is contrary to their original sex or natural characteristics.” 

 

Thus, any behaviour of a female resembling a male in the aspects of physical characteristics, style, 

hairstyle, adornment, appearance, manner of speech, manner of dress and sensual desires or has 

homo-sexual instincts (lesbianism) are restricted under Kedah Syariah laws.  

Meanwhile in Perlis, Section 7 of the Criminal Offences in the Syarak Enactment 1991 

pertaining to gender identity known as ‘pondan’ captures the following: 

 (1) Any male person who poses (tasyubbah) as a woman in any 

public place shall be guilty of an offence and shall be liable, on 

conviction, to a fine not exceeding five thousand ringgit or to 

imprisonment for a term not exceeding three years or to both. 

(2) Any female person who poses (tasyabbah) as a man in any public 

place shall be guilty of an offence and shall be liable, on conviction, 

to a fine not exceeding five thousand ringgit or to imprisonment for a 

term not exceeding three years or to both. It can be seen both states, 

if a man resembling a woman and a woman resembling a man, are 

offences under both states Syariah laws.  

 

In another case in Terengganu, there were two women who pleaded guilty due to an attempt 

to have same-sex relations. On 12 August 2018, the Syariah High Court fined the women RM3,300 
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and ordered them to be caned six times each after they pleaded guilty to committing musahaqah 

(sexual relations between women) under Section 30 of the Syariah Criminal Offences Enactment 

(Takzir) (Terengganu). The sentence was conducted behind closed doors in the courtroom. In 

addition, Section 66 of the Syariah Criminal (Negeri Sembilan) Enactment 1992 criminalizes any 

male person who in any public place merely wears a woman’s attire or poses as a woman. These 

are examples of various states’ Syariah laws which criminalize both men and women who behave 

or dress in clothing of the opposite birth gender, and if they have or attempted any same-sex 

relations.  

From the evidence, it can be argued that the current state of Syariah laws in Malaysia has 

resulted in the social exclusion of the transsexual community.  This concern was elucidated in the 

judgment of the Court of Appeal in Muhamad Juzaili Mohd Khamis & Others v. State Government 

of Negeri Sembilan (2015), where his lordship Hishamudin Mohd Yunus JCA extensively referred 

to the expert opinion of Teh, Y. K a renowned sociologist. Stigmatizing transsexuals as deviants 

will cause the following concerns:  

(a) strips them of their value and worth as members of our society.  

(b) affects their ability to freely engage in decent and productive work, and this results in them 

pursuing sex work as a source of income.  

(c) affects the ability for transsexuals to move freely and reside within the borders of Negeri 

Sembilan without fear of persecution.  

(d) affects their well-being, self-confidence and self-empowerment.  

(e) impedes awareness-raising among members of society on the problems and troubles faced by 

transsexuals and how society can play a part in helping them.  

f) affects society adversely by depriving it of an entire class of individuals, that is transsexuals, 

who could contribute to its wellbeing.  
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g) infringes the privacy of transsexuals by preventing them from making decisions and choices 

regarding their own bodies.  

h) infringes the ability for transsexuals to express their identity through speech, deportment, dress 

and bodily characteristics. 

His Lordship Hishamudin Mohd Yunus JCA in delivering the judgment of the court concluded that 

the provisions of Section 66 of the Syariah Criminal (Negeri Sembilan) Enactment 1992 clearly 

conflicted with the fundamental right to equality and equal protection under the law as enshrined 

under Article 8(1). This is due to the fact that it had subjected the three appellants who suffered 

from Gender Identity Disorder to similar treatments meant for a normal Muslim male. By treating 

those who are different as those who are normal, could amount to discriminatory action of equal 

protection under the law. In the His Lordship’s words:  

“Just as a difference in treatment of persons similarly situate leads to 

discrimination, so also discrimination can arise if persons who are 

unequals, ie, differently placed, are treated similarly. Section 66 is 

therefore unconstitutional as it offends Article 8(1) of the Federal 

Constitution, and is therefore void.”  

 

Human rights activists, civil society groups and some members of the legal fraternity in Malaysia 

applauded the landmark decision by the Court of Appeal in Negeri Sembilan on transgender. They 

saw this as a breakthrough in the protection of constitutional rights of all Malaysians. Many have 

criticized the decision too.  

The critics premised their views largely on the prohibition of Islam on transgenderism and 

the contradiction of the decision by the Court of Appeal to Islamic law principles. This was 

considered as wrong since the decision ignored the special position of Islam under Article 3(1) of 

the Malaysian Federal Constitution. The Federal Court in Malaysia has since overruled the Court 

of Appeal’s decision following an appeal by the State Government of Negeri Sembilan and 
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Department of Islamic Religious Affairs of Negeri Sembilan in a decision handed down on 8 

October 2015.  

The apex Court concluded that the failure to obtain leave as required under Article 4(3) and 

(4) resulted in both the High Court and the Court of Appeal being incompetent to hear the case and 

as such the decisions in both courts were set aside. The Federal Court overruled the Court of 

Appeal’s decision purely on the issue of jurisdiction and had not in fact, ruled on the Court of 

Appeal’s reasoning in reaching its conclusion that Section 66 of the Syariah Criminal (Negeri 

Sembilan) Enactment 1992 is unconstitutional and void.119 Although it is widely believed that, in 

Islamic jurisprudence, gender classification operates in a binary form of male and female, therefore, 

excluding the recognition of transsexuals. There are divisions among Islamic scholars with regards 

to this. Some have suggested that, in Islam, there is no blanket ruling against all forms of 

transsexualism nor is it universally condemned and therefore there is room for recognition in some 

instances.120  

Islam, at its core, is a religion of peace which upholds rights and freedoms. These rights and 

freedoms are based on the foundations laid down by the al-Quran and Sunnah by the Prophet 

Muhammad. Allah (God) has created every human as equal and all human beings are very 

respectable in the eyes of Islam. As a human being, everyone is granted freedom, rights and equal 

opportunity, and no one is allowed to discriminate and dominate others. In Islamic society and 

culture, transsexuals have always been part of Islamic society and culture, and they are called 

Mukhannath in Arabic. It means effeminate ones – “those who have feminine qualities untypical of 

                                                           
119 Mageswary Siva Subramaniam, Asmida Ahmad, Yusnita binti Mohd Yusof, Nur Fazini Asro binti Ramzi Sulaiman 

(2016). Gender Recognition of Transsexuals In Malaysia: Charting The Way Towards Social Inclusion. Paper presented 

at the 3rd Kanita Postgraduate International Conference On Gender Studies. Penang: Universiti Sains Malaysia. 16-

17 November. Retrieved from http://eprints.usm.my/31313/1/Mageswary_Siva_Subramaniam.pdf 
120 Sayed Sikandar Shah Haneef. (2011) Transsexuals and Sex Change: Legality Debate in Islamic Law. Shariah Law 

Report 3 pp.I-Ixix.  
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a man; not manly in appearance or manner”.121 Their existence has been mentioned in the Holy 

Quran as follows: 

“To Allah belongs the dominion of heavens and earth; He creates 

what he wills. He gives to whom He wills female, and He gives to 

whom He wills males. or He makes them [both] males and females, 

and He renders whom He wills barren. Indeed, He knows and 

Competent.”122 

 

It can be argued that traditional Islamic jurisprudence has detailed laws and ethics from an Islamic 

point of view for those who fall outside the traditional binary of male and female. There are two 

categories, the first one is Mukhannath (effeminated men) and the second is Khuntha 

(hermaphrodite). Literally, Mukhannath means ‘a man whose voice tone resembles woman’s 

voice’.123 Various Islamic jurists from the four Sunni Schools of Law, have defined and interpreted 

the term accordingly.  

Under the Hanafi and Hanbali schools of law, the Mukhannath can be divided into two 

types. The first refers to a man with tender effeminate voice and having no desire towards women 

and displaying no anti-social behaviour. If this is the case, they will be free to enter the women’s 

quarter. The other ones, though physically the same, are morally corrupt (fasiq), and thus, should 

be barred from interaction with women.124 Whereas the Shafi’is and Malikis Schools of Law 

characterise Mukhannath as a man whose voice resembles woman’s voice and exhibits several other 

effeminate features in talking, looking, thinking and judgment. Thus, so long as the effeminate male 

does not have sexual feelings towards women, he can be regarded as Mukhannath of an acceptable 

                                                           
121 Merriam-Wesbter Online Dictionary. (2020). Effeminate. Retrieved from https://www.merriam-

webster.com/dictionary/effeminate 
122 Surah Ash-Shura: 49-50. 
123 Muhammad ibn Mukrim Ibn Manzur, Lisan al-Arab (Beirut: Dar Sadir nd), 2 at p 145 as quoted by Sayed Sikandar 

Shah Haneef, Transsexuals and Sex Change: Legality Debate in Islamic Law. 
124 Sayed Sikandar Shah Haneef. (2011). Sex reassignment in Islamic law: The dilemma of transsexuals. International 

Journal of Business, Humanities and Technology 1(1): 98-107. 
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type for the purpose of social encounter with women.125 Sayed Sikandar proceeds to make the 

following assessment: 

Accordingly, unlike popular belief, Islamic tradition does not 

condemn mukhannath all and sundry as it is flexible in dealing with 

transsexuals of biological type, in terms of voice or bodily features. 

Stressing this, Ibn Hajar maintained that the Prophetic condemnation 

is confined to those who deliberately deviate from the norm of their 

set genders with which they are born. It does not extend to those who 

innately suffer from some kind of behavioural abnormality. 

 

From these evidence, it can be argued that transsexualism is recognized in Islam, such as in 

Mukhannath condition which resemble woman and also provided he should not have desire towards 

woman. However, in the case of an individual who experiences transsexualism due to medical 

condition this has not been deliberated. This raises a legitimate question as to whether 

transsexualism is in fact prohibited and condemned by Islam, because the interpretation is based on 

the condemnation confined to deviation from their birth gender for erotic purposes only.  

In cases of Khuntha or hermaphrodite, there appears to be even more tolerance and 

acceptance within the Islamic traditions.126 Hermaphrodite can be defined as a “person possessing 

both male and female reproductive organs, structures, or tissue”.127 The tolerance is in the sense 

that, Islam allows medical intervention to correct sex abnormality of a person or with regards to 

gender reassignment treatment. Sayed Sikandar (2011) suggests that most modern day Islamic 

jurists accept such treatment as valid in cases of hermaphrodites but generally reject it in cases of 

transsexuals as being mere cosmetic surgery and therefore prohibited by Islam.128 Thus, the position 

                                                           
125 Sayed Sikandar Shah Haneef. Transsexuals and Sex Change: Legality Debate in Islamic Law. 
126 Ibid. 
127 Merriam-Webster Online Dictionary. (2020). Hermaphrodite. Retrieved from https://www.merriam-

webster.com/dictionary/hermaphrodite 
128 Sayed Sikandar Shah Haneef. Transsexuals and Sex Change: Legality Debate in Islamic Law. 
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of Islam with regards to transsexualism and the medical treatment thereof is clear, and would be 

decided based on circumstances. 

 

3.3.4 The Right to Marriage and Choice of Spouse 

‘Nikah’ is an Arabic term of marriage and it refers to ‘aqd’ or contract. This contract should not be 

understood as a contract in normal and ordinary transactions. Qur’an uses the term ‘mithaqun 

ghalitun’ to denote contract of marriage. The words ‘mithaqun ghalitun’ mean a strong covenant or 

agreement. Almighty God has mentioned in the Holy Qur’an “…and they have taken a strong pledge 

(‘mithaqun ghalitun’) from you?”129  

The serious nature of this type of contract is described in the Quran where the same terms 

were used to show the covenant between Almighty God and the Prophets before granting them the 

responsibility of the Prophethood.130 Hence, a contract in Islam is a serious commitment not only 

between men but also towards Almighty God. 

Islam, unlike any other religion, is a strong advocate of marriage and places it as a religious 

requirement.131 As explained by Mohamamad Mazhar Hussaini, marriage in Islam is like 

completing half of the religion.  Prophet Muhammad SAW (PBUH) when speaking about marriage, 

he declared: 

“When the servant of Allah marries, he has fulfilled half the 

(responsibilities laid on him by the) faith; so let him be God conscious 

with respect to the other half”. (Mishkat)132 

 

                                                           
129 An-Nur (4:21) 
130 Al- Ahzab (33:7) 
131 Mohammad Mazhar Hussaini (2020). Purpose and Obligation of Marriage Life. 13 April. Retrieved from 

https://www.soundvision.com/article/purpose-and-obligation-of-marriage-life 
132 Ibid. 
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The Holy Quran also stated that marriage has also been commended as the way of the 

prophets. Surah Al-Ra’du, says: 

“We indeed sent messengers before you (O Muhammad), and We 

assigned them wives and children”133  

 

Marriage in Islam serves several purposes. One of the main purposes is to preserve human species 

and the continuation of human race.  As mentioned in the Holy Quran:  

“O mankind! Be careful of your duty to your Lord, Who created you 

from a single soul and from it created its mate and from them has 

spread abroad a multitude of men and women”.134  

 

Marriage legalizes conjugal relationship between a man and a woman and provides a legitimate 

outlet for recreation as well as procreation. Sex in Islam is regarded natural and good, however it is 

restricted to legitimate partners of marriage to ensure they deliver and perform duties and 

responsibilities rendered on them.   

  Another purpose of marriage is to provide spiritual and legal foundation of the family. As 

mentioned in the al-Quran; 

“And of His signs is this: He created for you mates from yourself that 

you might find rest in them, and He ordained between you love and 

mercy. Lo, therein indeed are portents for folk who reflect”135.  

 

Spiritually, the aim of marriage for a religious person is a means of avoiding evil deeds and purging 

one’s soul of sins. It should be a platform to acquire nearness to the Almighty Allah. Hence, a sacred 

marriage which should lead to the sanctity of human life should not be ruined for the reason of 

fulfilling human desire and pleasure. 

Another purpose of marriage is it provides the best platform to secure comfortable 

atmosphere for the couples. Almighty God has mentioned explicitly in the Holy Qur’an:  

                                                           
133  Al-Ra’du (13:38) 
134 An-Nisa (4:1). 
135 Al-Rum (30:21) 
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“One of His signs is that He created for you spouses of your own 

species, so that you might find comfort with them. And He put mutual 

love and affection in your hearts. Surely in this there are lessons for 

the thinking people”136 

 

It can be seen that Islam holds marriage in high regard and is considered sacred as it serves many 

other significant purposes which not only benefit individuals, but society and the human race in 

general. It is also an expression of the believers’ commitment to the religion.  

     

3.3.4.1 Same Sex Marriage 

Same sex marriage or in some other text, same-sex union is the practice of marriage between two 

men or between two women. Although it has been regulated through law, religion and custom in 

most countries of the world, the legal and social responses have ranged from celebration on the one 

hand to criminalization on the other. Netherland was the first country to legalize same-sex marriage 

in 2001 and was followed by Canada in 2005. Belgium and Spain also legalized same-sex marriage 

despite the official opposition from their predominant religious institution, the Roman Catholic 

Church.137 

As can be seen in the earlier section, one of the primary purposes of marriage in Islam is the 

procreation of human race and legalizing conjugal relationship between couples. Marriage is a 

lawful and legal contract between male and female that signifies solemn agreement between the 

concerned parties.138 Since marriage is a union between a man and a woman, it can be inferred that 

any union between the same sexes is considered a crime and a sin. Therefore, committing 

                                                           
136 Al-Rum (30:21) 
137 Encyclopedia Brittanica. (2020). Same-sex Marriage. Retrieved from https://www.britannica.com/topic/same-sex-

marriage 
138 M. Afzal Wani. (1995). The Islamic Law on Maintenance of women, children parents and other relatives. Khashmir: 

Upright study home. p. 41. 
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homosexuality and lesbianism as well as engaging in same sex marriages are punishable crimes 

under Islamic law.139  

Sodomy and lesbianism are crimes under Malaysian laws including Syariah laws. Section 

25 of the Syariah Criminal Offences (Kedah Darul Aman) Enactment 2014 and Section 13 of 

Criminal Offences in the Syarak (Perlis) Enactment 1991 use the term ‘liwat’ which appears to be 

similar to Sections 377A and 377D of the Penal Code ‘s definition of sodomy - ‘sexual intercourse 

against the order of nature’ and ‘outrages on decency’. 

Section 2 of the Syariah Criminal Offences (Kedah Darul Aman) Enactment 2014 defines 

‘liwat’ as ‘an unusual sexual intercourse between a man and a man or between a man and a woman.’ 

The Enactment further provides: “Any male person who commits liwat shall be guilty of an offence 

and shall on conviction be liable to a fine not exceeding five thousand ringgit or to imprisonment 

for a term not exceeding three years or to whipping not exceeding six strokes or to any combination 

thereof.”140  

Section 24 of the Syariah Criminal Offences (Kedah Darul Aman) Enactment 2014 and 

Section 14 of Criminal Offences in the Syarak (Perlis) Enactment 1991 provides:  

“Any female person who commits ‘musahaqah’ shall be guilty of an 

offence and shall on conviction be liable to a fine not exceeding five 

thousand ringgit or to imprisonment for a term not exceeding three 

years or to whipping not exceeding six strokes or to any combination 

thereof.”141  

 

Section 2 of the same Act defined ‘musahaqah’ means sexual relations between female persons.142  

                                                           
139 Tauqir Mohammad Khan. (2007). Law of Marriage and Divorce in Islam. India: Pentagon Press, pp. 1-9. 
140 Section 2 of the Syariah Criminal Offences (Kedah Darul Aman) Enactment 2014. 
141 Section 14 of Criminal Offences in the Syarak (Perlis) Enactment 1991 
142 Ashgar Ali Ali Mohamed and Yusuff Jelili Muhammed Amuda. (2018). LGBT: An Evaluation of Shariah Provisions 

and The Laws of Malaysia and Nigeria. Global Journal Al-Thaqafah 8(1): 15-29. 
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Furthermore, liwat is also considered an offence under Section 377A of Malaysia’s Penal 

Code which states the prohibition of carnal intercourse against the order of nature, which includes 

oral and anal sex. According to Section 377B of the same, offenders can be punished with up to 

twenty years in prison and are also liable to whipping. Thus, sexual intercourse between same sex, 

be it men or women, are considered as a crime under both Syariah laws and the Penal Code.  

The case of Mohd Sufian Mohamad @ Mazinah Mohamad was the issue of same sex 

marriage which was decided in the year 2007. Mohd Sufian was originally a woman, then later 

married to a woman. Mohd Sufian had contracted a marriage by forging the identity card which 

stated a female name. Judge Che Saufi Che Husin said Mohd Soffian Mohamad, 40, who was born 

as Mazinah Mohamad from Klebang Besar, failed to prove that he was a man or a hermaphrodite. 

Examinations on Mohd Soffian by two medical specialists were comprehensive and found that he 

did not have male genitals. The Judge ordered that her same-sex marriage with Zaiton Aziz to be 

separated, because it was an offence under Section 11 of the Islamic Family Law Enactment of 

Malacca 2002.143 

 

3.3.4.2 Interfaith Marriage 

Interfaith marriage is a marital union in which the partners believe and belong to different faith or 

religious traditions. J. Milton Yinger explained that “religious intermarriage occurs when persons 

who belong to or are identified with different ones of the major religious groups of a society 

marry”.144 Interfaith marriage is not permitted in Islam, however, if it meets the conditions imposed 

by the religion, it could be a legal union.  

                                                           
143 The Star Online. (2007) Marriage void, rules court. 4 September. Retrieved from  

https://www.thestar.com.my/news/nation/2007/09/04/marriage-void-rules-court 
144 J. Milton Yinger. (1968). On the Definition of Interfaith Marriage. Journal for The Scientific Sudy of Religion 7(1): 

104.  
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Syariah laws have generally come to benefit the individual and the community, therefore, 

its laws are designed to protect these benefits and to facilitate the improvement and perfection of 

the life conditions of the human beings.145 Hence, in order to achieve these objectives, Syariah has 

imposed necessities which it has to fulfill and govern.  

There are five necessities that are generally referred as the objectives of Syariah. These 

necessities are arranged hierarchically according to priority, which are 1) religion; 2) life; 3) mind; 

4) progeny and 5) property. As the top priority in Syariah, the protection of religion will prevail if 

it contradicts with other objectives at the same time. It is undeniable that marriage is important to 

protect ‘an-nasl’ (progeny), but interfaith marriage would emerge as a threat to the religion, hence, 

it needs to be governed in order to secure the objective of Syariah.   

Interfaith marriage which involves Muslims is prohibited under the Malaysian laws. The 

marriage laws that govern Muslims in Malaysia largely prohibit Muslim liaison with non-Muslim 

partners.  Section 10 of the Islamic Family Law (Kedah Darul Aman) Act 2008 states that: “(1) no 

man shall marry a non-Muslim except a Kitabiyah, (2) No woman shall marry a non-Muslim.” 

Kitabiyah refers to a ‘person of the book’.  In practice, the marriage of Muslim men to non-Muslim 

women is also highly restricted due to the definition of who constitutes a Kitabiyah in the 

legislation:146 “Kitabiyah” means: 

a) a woman whose ancestors were from the Bani Ya’qub; or 

b) a Christian woman whose ancestors were Christians before the prophethood of the Prophet 

Muhammad; or 

c) a Jewish whose ancestors were Jews before the prophethood of the Prophet Isa (Jesus).  

                                                           
145 Dar Al-Ifta Al-Missriyyah. (2020). The Higher Objectives of Islamic Law. Retrieved from https://www.dar-

alifta.org/Foreign/ViewArticle.aspx?ID=499&CategoryID=3 
146 Section 2 of Islamic Family Law (Federal Territories) Act 1984. 
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Furthermore, apostasy is an offense under the Malaysian state laws, which is relevant in this 

interfaith marriage context. Any conversion out of the Muslim faith must be authorized or confirmed 

by the Syariah Court. Until this status is clear, then, a Muslim falls under the jurisdiction of the 

Syariah laws. Therefore, Muslims cannot marry under the civil marriage law.  Section 3 of Law 

Reform (Marriage and Divorce) Act 1976 clearly excludes marriages involving a Muslim party, 

stating that; 

 “this Act shall not apply to a Muslim or to any person who is married 

under Muslim law and no marriage of one of the parties which 

professes the religion of Islam shall be solemnised or registered under 

this Act...”147 .  

 

Thus, it could be seen that interfaith marriage which involve Muslims could take place only if the 

non-Muslim spouse who is a female comes from the member of Kitabiyah. Therefore, no interfaith 

marriage is allowed for a Muslim woman even if her spouse is from the member of Kitabiyah. And 

Muslim marriages fall under the jurisdiction of Syariah laws.  

Interfaith marriages where they do not involve a Muslim party are permitted under the Law 

Reform (Marriage and Divorce) 1976 Act.  Marriages under the Act may be solemnized in the office 

of a registrar or “in a church or temple or at any place of marriage in accordance with section 24 at 

any such time as may be permitted by the religion, custom or usage which the parties to the marriage 

or either of them profess or practice.”148   

In the case of Lina Joy v Majlis Agama Islam Wilayah Persekutuan & Ors,149 who had 

decided to convert to Christianity to marry an Indian man. Her real name was Azalina Jalani, and 

was born in 1964 as a Muslim in a Malay family.  Under the Malaysian Law Reform (Marriage and 

Divorce) Act 1976, she would not be able to contract such a marriage unless her new status as a 

                                                           
147 Section 3 of Law Reform (Marriage and Divorce) Act 1976. 
148 Section 22(1)(c) of the Law Reform (Marriage and Divorce) Act 1976 (Act 164). 
149 Lina Joy v Majlis Agama Islam Wilayah Persekutuan [2007] 4 MLJ 585. 
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non-Muslim was recognised. Azalina had applied to the Malaysian National Registration 

Department (NRD) to change her name on her identity card to a Christian name and her name was 

successfully changed to Lina Joy. However, the amendments to the National Regulations came into 

force in 2000, requiring the inclusion of state religion (Islam) of the Muslim citizen on their identity 

cards. Therefore, Lina Joy received her new identity card with the word ‘Islam’ on her card in spite 

of the name changed. The change of name did not assist her in her marriage application. Lina Joy 

then, applied to the NRD in 2000 to have the word ‘Islam’ removed from her identity card and the 

NRD rejected her application. Lina Joy contested the policy of the NRD in the High Court of 

Malaysia. Beside the issue of interfaith marriage, the issue of apostasy was raised. She argued that 

from the administrative law point of view that, the National Regulations did not, and should not, 

require an order or certificate of apostasy. More importantly, she argued that the NRD’s insistence 

on its policy infringed her right to freedom of religion under the Malaysian Constitution.  

The High Court Judge, Justice Faiza Tamby Chik addressed Article 11 of the Federal 

Constitution. He explained that Joy’s fundamental freedoms were not violated because the actual 

intent of Article 11 is to protect the freedom of religious communities to practice their faith free of 

interference, rather than for individuals to profess and practice the religion of their choice. To 

support this interpretation, Justice Faiza pointed to other clauses in Article 11 of the Federal 

Constitution, including Clause 3, which states:  

“Every religious group has the right … to manage its own religious 

affairs…”, as well as to Article 3(1) of the Federal Constitution, 

which proclaims that “Islam is the religion of the Federation; but 

other religions may be practiced in peace and harmony.”150 

 

The actual meaning of freedom of religion, Justice Faiza argued, is that, religious groups should be 

left to regulate their internal matters without outside interference. When a Muslim wishes to 
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renounce or leave the religion of Islam, his or her other rights and obligations as a Muslim will also 

be jeopardized and this is an affair of Muslim falling under the first defendant’s jurisdiction. He 

argued even though the first part (of Article 11) provides that every person has the right to profess 

and practice his or her religion, this does not mean that the plaintiff can hide behind this provision 

without first settling the issue of renunciation of her religion (Islam) with the religious authority 

which has the right to manage its own religious affairs under Article 11 (3) (a) of the Federal 

Constitution.151  

Justice Faiza reasoned that Article 11(3) protects religious communities to practice their 

faith free of interference, including the ability to regulate matters of entry and exit from the faith. 

Those guarantees must supersede the ability of individuals to drift among different religious 

affiliations to suit whimsical desires under the guise of Article 11 (1). Departing from such an 

interpretation would threaten ‘public order’.  

It is worth noting that, Justice Faiza made extensive use of Islamist scholarship to support 

his reasoning. Extended quotations were offered from Professor Ahmad Ibrahim, the most 

prominent early advocate of an expanded role for Islamic law in the Malaysian legal system, as well 

as more recent writings from Muhammad Imam and others. The High Court decision makes broad 

claims about the meaning of Article 3, with implications for all facets of social and political life. 

According to the decision, “… the position of Islam in Art 3(1) is that Islam is the main and 

dominant religion in the Federation. Being the main and dominant religion, the Federation has a 

duty to protect, defend and promote the religion of Islam.” 
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3.4 Assessment on the Syariah Law’s Compatibility with ICERD 

It is not easy to answer the question raised above. It brings many contentious answers to the fore. 

Prof Dr. Nik Ahmad Kamal Nik Mahmood argues that “Islam lays down principles and rules that 

treat male and female differently for justified grounds provided by the Quran and the practices of 

the Prophet Muhammad. Different treatment is also applicable to Muslims and Non-Muslims. Thus, 

many of ICERD principles would not be consistent with Islamic law and Islamic practices.” Based 

on several discussions in the previous sections, it could be argued that ICERD is not compatible 

with Syariah laws. However, this does not mean that both Syariah laws and ICERD cannot be 

practised together because, both aim to protect people for equality against any racial discrimination. 

For instance, Zulkifli Hashim argues that “Islam places a great emphasis on the equality of human 

beings. I’m confident that ICERD is compatible with Syariah law.” Human rights in Islam is firmly 

rooted in the belief that God, and God alone, is the Law Giver and the Source of all human rights.152 

Due to their Divine origin, there is no ruler, government, assembly, or authority can curtail or violate 

the human rights conferred by God, nor can they be surrendered. Due to its divinity, human rights 

have to be respected, materialized and could not be surrendered.  Human rights in Islam is an 

integral part of and fundamental in the overall Islamic order. All Muslim governments and organs 

of society are obligated to implement them not only in theory and but also practice, within the 

framework of that order, including the legal framework.153  

Islamic Syariah was one of the first religious laws to establish and apply the principle of 

equality between persons with regards to their rights and obligations, without discrimination on the 

grounds of origin, colour or sex. One of the first religious laws to introduce and implement the 
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principle of equality between persons is Islamic Syariah. This principle espouses that every person 

is entitled to rights and have obligations without discrimination irrespective of his or her origin, 

colour or sex.  In the words of Almighty God:  

“People! We created you from male and female and divided you into 

peoples and tribes so that you may know each other. In the sight of 

God, the most noble of you is the most pious.”154  

 

And the words of the Prophet (PBUH) during his farewell address:  

“People! You have one God and one father. All of you are descended 

from Adam and Adam was created from dust. In the sight of God, the 

most noble of you is the most pious.”155 

 

These two important statements from the Almighty God and the Prophet Muhammad SAW (PBUH) 

have shown that all human beings are equal and originated from one source only, despite of the 

differences in terms of colour of skin, gender, language, and group affiliations. The subsequent 

verse calls every human being to reflect the reasons of God’s creations in such a way; 

“And among His wonders is the creation of the heavens and the earth, 

and the diversity of your tongues and colours. For in this, behold, 

there are messages indeed for all who are possessed of innate 

knowledge!”156  

 

It could be seen that Islam highlights and recognizes the principle of absolute equality between 

human beings even though they are different. These roots of differences such as colour, race and 

nationality are absorbed because Islam guarantees equality for the entire human race. These 

differences in Islam, should be treated and celebrated as advantages, as God creates His creation in 

diversity for them to learn from each other.  The Almighty God has laid down in the Holy Qur’an:  

“Oh men! Behold, We have created you all out of a male and a 

female, and have made you into nations and tribes, so that you might 

come to know one another. Verily, the noblest of you in the sight of 

                                                           
154 Al-Hujurat (49:13). 
155 The Prophet’s Last Sermon. 
156 Al-Rum (30:22). 
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Allah is the one who is most deeply conscious of Him. Behold, Allah 

is All-Knowing, All-Aware”157  

 

This division which exists among the people should not be treated as superiority over others or 

abuse and denial of others’ rights.  

The only form of superiority of one man over another allowed in Islam is based on God-

consciousness, purity of character and high morals. Even with this superiority, it does not merit any 

individual to act in a superior fashion over others.  In fact, righteous and God-fearing people would 

never practice superiority over others, and this is clearly stated in earlier verses that all human beings 

are equal. It is also being reinforced in one of the Prophet Muhammad SAW (PBUH) sayings:  

“No Arab has any superiority over a non-Arab, nor does a non-Arab 

have any superiority over an Arab. Nor does a white man have any 

superiority over a black man, or the black man any superiority over 

the white man. You are all the children of Adam, and Adam was 

created from clay.”158 

 

Thus, it can be seen that, the principle of equality and non-discrimination is highly emphasized and 

it is the principle that is prescribed by Almighty God to all human beings. Prof. Dr. Wong Chin 

Huat argues that the principle of equality and non-discrimination in Islam is similar to the ICERD 

preamble saying: 

 “Convinced that any doctrine of superiority based on racial 

differentiation is scientifically false, morally condemnable, socially 

unjust and dangerous, and that there is no justification for racial 

discrimination, in theory or in practice, anywhere. Reaffirming that 

discrimination between human beings on the grounds of race, colour 

or ethnic origin is an obstacle to friendly and peaceful relations 

among nations and is capable of disturbing peace and security among 

peoples and the harmony of persons living side by side even within 

one and the same State”. 

 

                                                           
157 Al-Hujurat (49:13). 
158 Hilal Ahmad Wani and Andi Wani Suwirta. Human Rights in Islam: A Way towards Justice for Humanity.  
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The principles of equality and non-discrimination constitute a cornerstone of the rights-

based approach. While both subscribe to this principle, the Islamic and internationalist perspectives 

on the concept of rights is fundamentally different.159 The international instrument emphasizing on 

the universality of human rights as compared to Islam which introduces two types of rights. The 

first is rights belong to God which humans are obligated to fulfil and obey the God’s commands. In 

this concept only God truly owns the rights. They are, the first and foremost, the rights of individuals 

to abide by and adhere to the laws that God decreed and it is exercised through this belief system, 

hence, excluding the non-Muslims.160 The second one is the rights as human beings and towards 

each other in the context of human relations and transaction.  

Thus, Islam has outlined five essential interests comprising religion, life, intellect, lineage 

and property and the religion protects these interests by imposing punishment towards any of its 

violation. It is due to the fact that, these interests which are bestowed by God on man are 

prerequisites, hence primary to a decent human existence. Taking life as one of the essential 

interests, God has implied it by asking mankind to safeguard human dignity. Mankind needs to 

refrain from all types of abuse and prevent any violation of liberty, such as freedom of thought and 

freedom of residence. All these practices enable mankind to safeguard life without violating other 

people rights. Thus, it can be seen that Islam focuses on man’s spiritual needs, the relationship of 

man with Allah Almighty, man’s relationship with man in the sense of ethics, morality, religious, 

ritual practices and mannerism.161 

                                                           
159 European Youth Forum. (2016). Policy Paper on Equality and Non-discrimination. Extraordinary General Assembly 

Brussels, Belgium, 15-16 April. Retrieved from https://www.youthforum.org/sites/default/files/publication-pdfs/0099-

16_Policy_Paper_Equality_Non-discrimination_FINAL2.pdf 
160 Refugee Studies Centre, Oxford University. (2012) Islam, Human Rights and Displacement. Forced Migration 

Review. June. Retrieved from https://www.refworld.org/pdfid/50c06f672.pdf 
161 Alimatul Qibtiyah. (2015). Homosexuality Islam and human rights perspectives. Musãwa Jurnal Studi Gender dan 

Islam 14(2): 197-210. 



94 
 

Racially motivated violations of human life, dignity and freedoms are acts of disobedience 

to God which requires fixed penalty, retaliation or discretionary punishment to the violators or 

abusers, depending on the circumstances.  These punishments are needed since human life, dignity 

and freedoms are among the interests protected by Islam. Therefore, Syariah’s primary and most 

eminent sphere is at the ethical, moral and spiritual level. The essence of the Syariah is targeted 

towards man’s spiritual needs, the relationship of man with Allah Almighty, man’s relationship with 

man in the sense of ethics, morality, and ritual practices.162 Hence, Malaysia, as part of the 

international community and believing in non-discrimination, can possibly find the middle ground 

to apply both Syariah law and ICERD at the same time. As will discuss in the next chapter that 

many Muslim countries have ratified ICERD and at the same time practise Syariah law, hence, there 

is no doubt that Malaysia can do the same. 

  

                                                           
162 Javaid Rehman. (2014). Islam and Human Rights: Is Compatibility Achievable between the Sharia and Human 

Rights Law?. 2 January. Retrieved from https://ssrn.com/abstract=2373930 or http://dx.doi.org/10.2139/ssrn.2373930 
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CHAPTER 4 

ICERD IN ASEAN AND MUSLIM COUNTRIES 

 

4.1 Experiences in ASEAN Countries 

It is imperative to observe and study the practices of ICERD among the members of the Association 

of Southeast Asian Nations (ASEAN). It would give a better understanding on the pros and cons in 

implementing it. The country chosen for this study is Indonesia as it consists the largest number of 

Muslims in the region. And it has a very close relationship, in terms of kinship, with Malaysia. 

Therefore in the next section, Indonesia’s experience is examined to give an understanding about 

ICERD implementation. 

 

4.1.1 Indonesia in Perspective 

Indonesia is a diverse country with nearly 274 million people, comprising more than 1,000 ethnic 

groups with over 500 languages. Indonesia acceded to ICERD on 25 July 1999 through the Law 

No. 29 of 1999.163 The Government has taken several measures in order to ensure and guarantee the 

promotion and protection of human rights in Indonesia. In order to ensure the implementation of 

the Convention, the Government of the Republic of Indonesia made some concrete steps or 

measures such as publication, dissemination, and harmonization of laws. In other words, the 

Government has done its utmost to ensure that information contained in the Convention were well 

distributed and well implemented in the country. For example, to disseminate this Convention, the 

Government has conducted activities such as follows: 

                                                           
163 Indonesian NGO Alternative Report_ICERD (2007). Breaking the smoke-screen of Racial Discrimination and 

Impunity in Indonesia. Alternative Report On ICERD Submitted To Un Committee On ICERD, 1 June. Retrieved from 

http://www.conflictrecovery.org/bin/Indonesia_NGO_Alternatif_Report%20_ICERD_June2007.pdf 
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(a) Publishing the ICERD in Indonesian language (Bahasa Indonesia) and in English, 

including the Law on the ratification of the Convention and made them available, free of 

charge, in a practical book; 

(b) Distributing ICERD publications to all human rights stakeholders (National 

Commission on Human Rights and Civil Society); 

(c) Conducting regular seminars at various university levels to disseminate the content 

of ICERD. 

Every province in Indonesia has established a provincial institution to implement the National Plan 

of Action on Human Rights in the provinces. By 2006, all municipalities (kabupaten) will have their 

respective local institutions implement the National Plan of Action. The National Commission on 

Human Rights produced booklets on the Elimination of All Forms of Racial Discrimination in 1999, 

and in 2000, conducted a seminar on that matter. In addition, the Agency of Press and Development 

Study (Lembaga Studi Pers dan Pembangunan - LSPP) published guidelines on the Elimination of 

All Forms of Racial Discrimination in 2000. In addition, Nation State Solidarity (Solidaritas Nusa 

Bangsa - SNB), published a draft law on Elimination of All Forms of Racial Discrimination in 1999. 

Indonesia has also made some efforts in promoting and disseminating the value and norm 

on human rights including the rights of minorities. The Government, NGOs and sixteen other 

institutions including UNICEF associated in the Consortium on Civil Registration (Konsorsium 

Catatan Sipil), which was established in 2003, published a draft law on Civil Registration (Catatan 

Sipil). Various departments at different levels and other institutions from time to time made various 

efforts to disseminate norms and values of Human rights, both at the provincial and municipal level, 

especially to government officials, local NGOs, journalists, university students, and academicians. 

Nation State Solidarity conducted some dissemination on the protection on minorities through 

seminars, and radio broadcasted discussion. In addition, the Government has conducted a number 
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of research studies on minorities with the objective to have the best protection on all groups 

including the minorities. 

Indonesian constitution defines discrimination through ICERD Article 1 until Article 7. 

Article 1 on Definition of discrimination is in line with the Law No. 39 of 1999 on Human Rights 

that stipulates the protection of everyone from discrimination, as stated in Article 3, paragraph 3, 

Articles 17 and 26. Article 3 states that: “Every person has the rights for the protection of human 

rights and basic rights, without discrimination.” In addition, Article 26 states that every person has 

the rights to have, receive, change, and keep his nationality. Article 17 of the Human Rights Law 

No. 39 of 1999 guarantees every person effective protection, through competent national tribunal 

and other public institution against any act of discrimination. The Article reads:  

“Everyone without discrimination, has the right to justice by 

submitting applications, grievances, and charges of a criminal, civil, 

and administrative nature, and to a hearing by an independent and 

impartial tribunal, according to legal procedure that guarantees a 

hearing by a just and fair judge allowing an objective and impartial 

verdict to be reached”. 

 

By the clear definition of discrimination in Indonesia’s laws, it is obvious that, there is no 

discrimination because of descent, or national or ethnic origin, nor nullification nor impairment of 

the equal recognition, enjoyment or exercise of human rights and fundamental freedoms in all fields 

of public life in Indonesia. There is no discrimination, be it direct or indirect, extreme or ordinary, 

or everyday discrimination, since the national law guarantees the elimination of discrimination in 

the country. The sanction of using discrimination is regulated in Law number 26 of 2000 on Human 

Rights Court. 

Although Indonesia consists of nearly 274 million people living in more than 600 out of 

18,108 islands, and have more than 1,000 ethnic groups with their own customs, languages, and 

cultures, all ethnic and racial groups are equal and equal before laws. Minorities are recognized as 
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equal as the majority groups and they matter. This can be seen through the example of the national 

language, Bahasa Indonesia which originated from a small ethnic group in eastern coast of Sumatra, 

who speak Malay language. This language was preferred over those from the biggest ethnic group, 

the Javanese. It can be concluded that, the definition of discrimination in Indonesian laws, is in line 

with ICERD and even broader, as compared to the definition of racial discrimination in the 

Convention. 

  

Article 2 of ICERD about Condemnation to racial discrimination is related to Article 

27 (1) of the 1945 Constitution which clearly states that, “all citizens shall have equal status before 

the law and the government and hold without exemption the law and the government in esteem.” 

This constitutional guarantee is very important since the Constitution is at the pinnacle of the 

hierarchy of laws in Indonesia. It means that, there will be no laws that contradict the provisions of 

the Constitution. If any law contradicts the provision of the Constitution, the Constitution shall 

prevail. That article also reflects the constitutional guarantee that all Indonesian citizens, without 

any exception, have the same status before the law and the government. In other words, since its 

establishment, Indonesia has given great attention to the issue on the elimination of all forms of 

racial discrimination, considering the existing pluralism of the Indonesian people, which consists of 

more than 1.000 ethnic and sub-ethnic groups with different languages, cultures, and traditions. Its 

unwavering commitment is also reflected in Indonesia’s motto ‘Bhinneka Tunggal Ika’, which 

means ‘Unity in Diversity’. The Founding Fathers realized that, the success of development would 

prevail in Indonesia if the people strengthened their unity and reach a common ground. Moreover, 

the basic philosophy of Indonesia is ‘Pancasila’ (Five Basic Principles) in which one of its 

principles is ‘Just and Civilized Humanity’. One of the values enshrined in this ‘Sila’ (Principle) is 

fighting against unjust discrimination. 
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The essence of the aforementioned statement provides explanation on why Indonesia 

became a party to this Convention. The steps taken were the starting points for Indonesia as a 

democratic nation, with a democratically elected legitimate government, in compliance with the 

goals set up by the Rencana Aksi Nasional Hak Asasi Manusia (Indonesia’s National Plan of Action 

on Human Rights) of 1998-2003. To continue the Plan of Action, President Megawati 

Soekarnoputri, issued Presidential Decree No. 40 of 2004 on the ‘Indonesian National Plan of 

Actions on Human Rights of 2004-2009’ which inter-alia focuses on the government’s priority on 

promoting and protecting human rights for the next five years, including the abolition of racism and 

racial discrimination. In conjunction with the reform era in 1999, the people of Indonesia agreed to 

amend the 1945 Constitution in order to give a firmer guarantee of human rights for all Indonesians. 

  

Article 3 of ICERD on Condemnation of racial segregation and apartheid was adopted 

by the Indonesian government through necessary policies on the elimination of racial discrimination 

in all forms and manifestations in order to avoid and combat racist doctrines and practices, to 

promote inter-racial mutual understanding and also to ward off the international community from 

all forms of expulsion and racial discrimination. In addition, Indonesia condemned apartheid. 

Article 9 of Law Number 26 of 2000 on Human Rights Court stated that apartheid is part of crimes 

against humanity. During the apartheid era in South Africa, the Government of Indonesia had 

consistently condemned the practice of apartheid in that country. 

There have been some concrete measures taken by the Indonesian Government to support 

acts for the elimination of all forms of racial discrimination. For example, the Government 

promulgated Presidential Decree No. 56 of 1996 on Nationality Certificate and followed with the 

issuance of Presidential Decree No. 4 of 1999 as the new regulation to replace Presidential 
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Instruction No. 2 of 1980 which required a nationality certificate for the processing of certain 

matters (for example in the application process to obtain passport). The regulation has been 

considered counterproductive because of its discriminatory nature. Furthermore, in implementing 

Presidential Decree No. 56 of 1996, the Government Ministry of Home Affairs has issued a Note 

to the Minister of Home Affairs No. 471.2/1265/SJ of 2002 on National Certificates as a follow-up 

to the Presidential Instruction No. 28 of 1998 on the elimination of the terms ‘indigenous’ and ‘non-

indigenous’. This is to ensure equal treatment and services for all peoples of Indonesia in the field 

of government, social services and development and the elimination of all discrimination based on 

tribe, religion, race or place of origin. 

As another example, in order to follow-up with the promulgation of the Instruction of the 

President of the Republic of Indonesia Number 4 of 1999 and the Decree of the President of the 

Republic of Indonesia Number 56 of 1996, on 19 July 2004, the Mayor of Surakarta enacted the 

Instruction of the Mayor of Surakarta Number 471/006/02/2004 on the Implementation of the 

Utilization of the Proof of Indonesian Citizenship. The Mayor’s Instruction then terminated the 

necessity for the citizens of Chinese ethnicity to obtain Proof of Indonesian Citizenship (Surat Bukti 

Kewarganegaraan Indonesia), especially in Surakarta, a city in Central Java. 

  

Article 4 of ICERD is about Condemnation of all propaganda  and  organizations  that 

support the idea of racial superiority. The government of Indonesia has taken concrete legislative, 

judicial and administrative measures to ensure that any person who suffers discrimination as defined 

by Article 1 (3) of Law No. 39 of 1999 on Human Rights is protected. In this regard, a person shall 

not be subject to limitation, harassment or exile, either directly or indirectly, based on discriminatory 

differentiation. Thus, any act that would cause discrimination based on religion, ethnic group, race, 
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ethnicity, group affiliation, social status, economic status, sex, language or political beliefs are 

punishable by that law. 

 The Government of Indonesia has also promulgated Law No 26 of 2000 concerning the 

Human Rights Court to ensure that any act of discrimination is punishable and shall be processed 

in the Human Rights Court. Article 9 of that law implies that, the Human Rights Court has the 

obligation and the authority to assess, try and settle violations against human rights as well as cases 

of systematically conducted discrimination. The Government of Indonesia’s concern about the 

protection of its citizens abroad is also expressed without any discrimination, which can be seen 

from Law No. 37 of 1999 on Foreign Relations, particularly Chapter V on the Protection for the 

Citizens of the Republic of Indonesia abroad. 

Furthermore, effort to eliminate discrimination in all its forms, particularly in ensuring equal 

opportunity at the workplace and especially in public offices, is guaranteed through Law No. 43 of 

1999 on the Amendment of Law No. 8 of 1974 on Employment Principles. In particular, Article 16, 

Paragraph 2 stipulates that every citizen of Indonesia has equal opportunity to apply for public 

offices with given conditions. The effort to eliminate discrimination in workplaces has been 

strengthened through Law No. 21 of 1999 on the Ratification of the ILO Convention No. 111 on 

Discrimination (Employment and Occupation), 1958. The most concrete measures taken by the 

government in adopting positive steps in eradicating discrimination at the workplace is through Law 

No. 13 of 2003 on Employees. For example, in Chapter III of the said law (‘Equal Treatment and 

Opportunity’), particularly Article 5, stipulates that every employee shall have equal rights without 

any discrimination in seeking employment. 

 Article 5 of ICERD is about protection of the rights of all people against racial discrimination. 

The strong commitment of the Government of Indonesia to protect its people from all forms of 
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racial discrimination is reflected in the third Amendment of the 1945 Constitution. Article 6, 

paragraph (1) of the 1945 Constitution (as amended) stipulates that,  

“Candidates for the President and the Vice President shall be national 

of Indonesia by birth and have never granted any other nationality on 

a voluntary basis, have never committed or involved in any act of 

treason against the State, and are able both physically and mentally 

capable to carry out their mandated tasks and duties as the President 

and the Vice President.”  

 

Such provision is a quantum leap in the promotion and protection of human rights, especially 

political rights, and in particular, in the cause to eradicate racial discrimination. The Article of the 

third Amendment of the 1945 Constitution guarantees that all Indonesian citizens with Indonesian 

nationality have equal opportunity, given that they have political and public support, to become the 

President or Vice President of Indonesia, regardless of their status as native Indonesian or as that of 

non-native Indonesian descendant as long as they are able to comply with the provisions of the 

Article. The original text of the 1945 Constitution stipulated that only native Indonesians have the 

opportunity to be the President or Vice President of Indonesia. 

The Indonesian Government has consistently given priority to the respect for and the 

implementation of human rights. In 2004, Indonesia introduced its second Plan of Action on Human 

Rights (for the period of 2004-2009) through Presidential Decree number 40 of 2004. The President 

of the Republic of Indonesia formally launched the Plan of Action on 25 August 2004 in Jakarta. 

The main objective of this Plan is to ensure the enhancement of, respect for, promotion, fulfilment 

and protection of human rights in Indonesia, taking into account the religious, customary and 

cultural values of Indonesian people based on the 1945 Constitution. As it had been with the first 

National Plan of Action (for the period 1998-2003), the second Plan of Action has established a 

timetable for the attainment of concrete goals in the area of education on human rights issues. 
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In the implementation of the Indonesian Plan of Action, special attention has been given to 

the training of the following: police officers, prison officials, lawyers; judges; prosecutors; teachers 

and curriculum planners; the armed forces; international civil servants; development officers and 

peacekeepers; non-governmental organizations; the media; government officials; members of 

parliament; and other groups that are in a particular position to affect and effect the realization of 

human rights. In addition, the Government has also been conducting similar programs in informal 

institutions, such as social and religious ones. The purpose of these actions is to improve the 

knowledge and understanding of the entities concerning specific human rights principles. 

  

Regarding Article 6 of ICERD on rights of the victims to remedies, Indonesia is a state 

that upholds the rule of law. Therefore, it has a strong commitment in implementing the Convention. 

Indonesia guarantees the elimination of any acts of racial discrimination in its Constitution of 1945. 

In particular, Article 27 (1) states, “every citizen is equal before the law and the Government is 

obliged to respect the law without any exception.” Furthermore, every citizen of Indonesia has the 

right to be free from any discrimination and to enjoy protection from discrimination as stipulated in 

Article 28 (2) of the 1945 Constitution. The law to implement the 1945 Constitution with regard to 

human rights is Law Number 39 of 1999 on Human Rights, which strictly regulates and guarantees 

protection from discrimination. For example, Article 17 of the Constitution guarantees, access to 

obtain justice without discrimination. Article 17, inter alia, stated, “everyone, without 

discrimination, has the right to obtain justice by submitting plea and complaints”. 

Furthermore, Indonesian nationals are also free to choose their citizenship without any 

discrimination, as is stipulated in Article 26 of the 1945 Constitution:  

“everyone has the freedom to choose his/her citizenship and without 

discrimination may enjoy the rights that are inherent to the 
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citizenship, and is obliged to fulfil his/her obligations in accordance 

with the prevailing laws.”  

 

As a follow-up to the ratification of the Convention, the government has promulgated 

several laws to abide by the Convention and to show its seriousness in eliminating all forms of racial 

discrimination. For example, it has enacted Presidential Instruction Number 26 of 1998 on the 

cessation of the use of the terms ‘indigenous’ and ‘non-indigenous’ and the elimination of all forms 

of discrimination. In this regard, the first instruction of the said Presidential Instruction clearly 

orders ending the use of the terms ‘indigenous’ and ‘non-indigenous’ in policy implementation, 

program planning or in government activities. Furthermore, the third instruction abrogates racial 

policies conducted by the former government by reviewing all laws and regulations, policies, 

programs, activities in business, financial/banking, citizenship, education, health, job opportunity, 

salary and concerning other worker rights. 

 

The Government of the Republic of Indonesia has responded to Article 7 of ICERD on 

education and information on the prohibition of racial discrimination. It is of the view that 

mass media plays an important role in promoting and protecting human rights. Support from the 

mass media is essential in helping the government to disseminate the values of human rights to all 

people, in particular, the elimination of discrimination. Mass media is also the main source of 

information for most people since they have access to radios, newspapers, magazines and television 

channels. Mass media has a strong influence in shaping public opinion. Considering the importance 

of the role of mass media and its independence in disseminating information to the public, the only 

thing that the government can do is to support any positive efforts by press organizations in teaching 

people to combat racial discrimination. For example, the Press and Development Study Institution 

(LSPP) had published a book on ICERD as a pocket book for journalists in doing their jobs. LSPP 
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also actively holds training sessions for journalists in this regard. The output of these training 

sessions has been published in the form of a book, entitled “From uniformity to diversity, Multi-

Cultural Perspectives in Media.” 

With regard to the indigenous people issue, it cannot be denied that some local or 

international groups have tried to misuse the issue to criticize the government. However, their 

efforts seem to have failed. For example, Indonesia is considered by the ‘Water Institution’ in 

Canada as the best example for dealing with indigenous people. Law No. 40 of 1999 on the Press 

is much more advanced compared with Law No. 21 of 1984 on the same issue. The government has 

also enacted Law No. 9 of 98 on the Freedom of Expression. Should there be complaints from the 

society regarding the performance of the press, they can be filed with the Indonesian Broadcast 

Commission, an organization that will respond to the case. 

  

4.1.2 Indonesia: Impunity in Racial Discrimination Case 

 

4.1.2.1 State’s Discrimination against Ethnic Chinese 

Although the Chinese ethnic group in Indonesia has been present for a long time before the 

Indonesian Independence  on 17 August 1945, their presence as part of the nation still leaves many 

racial discrimination problems such as in the recognition of their citizenship status and the issue 

where some Chinese ethnic people are treated as stateless (no citizenship). Here are some issues 

faced by the Chinese ethnic citizens – such as Andrianto in Kraton Lor region, Pekalongan, who 

was still asked for SBKRI when extending passport at Pemalang Immigration Office, Central 

Tengah, Indonesia (23 February 2007); Papang Hidayat who was still asked for SBKRI when 

extending his ID Card (January 2007, Jakarta) or Rico Permana from Kelapa Gading, Jakarta, who 

was still asked for his parents’ SBKRI by the church when he registered his marriage because it was 
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a requirement from DKI Jakarta Population and Civil Registry Office (29 January 2007). All these 

examples show – the Indonesian government’s half-hearted political will in resolving SBKRI issue 

and racial discrimination against the ethnic Chinese in Indonesia. In Komnas HAM’s report in 2005, 

some cities in Indonesia are still applying SBKRI policy. 

The fact that SBKRI policy has not been revoked and is still applied by authorized officials 

or government agencies such as the Immigration Office and the Population and Civil Registry 

Office is worth noting. This shows that the Indonesian Government has not fulfilled the State’s 

responsibility to review, to amend, to revoke or to cancel policies supporting racially discriminative 

SBKRI and to prevent, prohibit and eliminate all forms of racial discrimination practices as provided 

for Article 2c, Article 3 and Article 5 of ICERD. 

Due to their status as ethnic Chinese (which is stereotyped as rich), often times they have to 

face officials and deal with policies which make them suffer from multi-layered discrimination. In 

every welfare program made by the Government such as the distribution of rice for the poor or cash 

aid, they are marginalized. In such a harsh economic environment and lack of clarity in their legal 

status, their young girls become an easy target for trafficking to Taiwan. In this group, stateless 

ethnic Chinese members suffer from racial discrimination that often lead to double burden resulting 

from discriminatory treatment. In the ICERD context, the issue of stateless ethnic Chinese is an 

issue of racial discrimination. Based on CERD’s General Recommendation No. 30: Discrimination 

against non-citizen: 01/10/2004 Point 16, Indonesia is obliged as a State party which ratified ICERD 

to reduce and to resolve the statelessness especially in children. After all, in the context of 
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Indonesia’s national law, the Indonesian Citizenship regulations, both law No. 62/1958 and the 

current Law No. 12/2006, hold the principle of preventing stateless (no citizenship) condition.164 

  

4.1.2.2 Racial Discrimination in Papua 

The history of racial discrimination in Papua started a long time ago, even before Papua joined the 

Unitary State of Indonesia on 1 May 1963. The Dutch and Japanese governments had practiced 

discrimination against the Papuans. For example, the Dutch government restricted Papuans from 

receiving education. Only Papuans whose parents held important positions or had helped the Dutch 

colonial government could obtain opportunities for education. After Papua joined NKRI, racial 

discrimination continued until today. In response to the situation in Papua, Rodolfo Stevenhagen, 

the UN Special Rapporteur for Indigenous People said in his report during the 61st session in 2005, 

indigenous people in Papua suffer from widespread discrimination that prevents them, in certain 

ways, to gain access into institutions in community, which enable them to make their own decision, 

such as in education, treatment, health, equal earning/income, public view of women, and self-

respect, although there exists the Papua Adat (Custom) Council and Papuan People Assembly. 

Papuans are often stereotyped as uneducated, unattractive looking and lazy. This makes it 

difficult to obtain employment in certain fields. Many supermarkets in Papua refused to employ 

Papuans. Private companies like Freeport and British Petroleum are no exception. At Freeport, for 

example, employees who are native Papuans are never promoted to strategic positions despite 

having the same qualifications and capability as other employees. Such discrimination leads to the 

employees forming an association called ‘Tongoi Papua’. They then conducted a large 

                                                           
164 Dikanaya Tarahita and Muhammad Zulfikar Rakhmat. (2019). Understanding Indonesians’ Souring Sentiment 

Toward China. The Diplomat. 6 June. Retrieved from https://thediplomat.com/2019/06/understanding-indonesians-

souring-sentiment-toward-china/ 
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demonstration last April to demand for better empowerment of Papuan employees and wages 

improvement. Meanwhile at British Petroleum, the local people are only promised to be hired as 

security guards. 

Another form of racial discrimination is a racist call/slur towards Papuans after the attack 

on Abepura Police Headquarters in 2000 by an unknown group, which led to sweeping operations 

that were conducted by the police. In its report, KPP Komnas HAM for ‘Abepura Berdarah’ 

(Abepura Bloodshed) case found racist statements directed to the prisoners during interrogation. 

Some of the statements directed at them included, “you Papuans only know to eat pig, therefore you 

have pig brains”; “you must eat lamb so you can be smart like people from Makassar, Java and 

Jakarta”; and “You Papuans with your curly hair, black and stupid”. 

In addition, Papua was made into a Military Operation Area (Daerah Military operation or 

DOM). The target of this military operation was against the Papuans who were accused of treachery 

against the Government of Indonesia. Such operations covered almost the entire Papua land. Many 

Papuans were killed during DOM because the military operation did not apply a selective system – 

they targeted everyone. This can be seen in the case of Wasior regency Manokwari where the 

officers did not differentiate between those who were innocent and those who were not, and simply 

acted based on the colour of the target’s skin and hair.165 

 

4.1.3 Reservations to ICERD 

Indonesia does have reservations to ICERD. The Government of the Republic of Indonesia does not 

consider itself bound by the provision of Article 22 and takes the position that disputes relating to 
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the interpretation and application of the (Convention) which cannot be settled through the channel 

provided for in the said article, may be referred to the International Court of Justice only with the 

consent of all the parties to the dispute.166 

 

4.2 Experiences in other Muslim Countries 

Most Muslim countries ratified ICERD. In this section, two countries namely Saudi Arabia and 

Qatar were chosen to study their practices pertaining to ICERD since both countries are practising 

Syariah law. 

 

4.2.1 Saudi Arabia 

ICERD was adopted by the United Nations (UN) General Assembly (GA) in 1965 and entered into 

force in 1969. Saudi Arabia ratified and acceded to ICERD on 20 August 1997 by Royal Decree. 

Technically, this treaty which is divided into three part, consists of 25 articles that set out the 

definition and scope of racial discrimination, deals with the establishment of a monitoring body, the 

Committee on the Elimination of Racial Discrimination (CERD) and its work and other technical 

matters. There are currently 35 General Comments which clarify the scope and content of ICERD’s 

provisions. CERD is the independent body formed by the experts to monitor the implementation of 

the treaty by State parties. Saudi Arabia is obliged to submit a report outlined under Article 9 of 

ICERD, a complementary information on treaty implementation gathered in the course of their 

activities, and work in partnership with civil society towards treaty implementation upon request by 

CERD or one year after a country had acceded to the treaty or every two years. This includes public 
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awareness activities. All State parties are obliged to submit regular reports to the Committee on how 

human rights for minorities are being implemented. 

The Kingdom of Saudi Arabia, which was among the first States to participate in the drafting 

of the Universal Declaration of Human Rights of 1948, has ratified numerous international human 

rights instruments, including ICERD. As of today, Saudi Arabia complies to Article 9 of ICERD 

that require an acceded state to send a periodic report to the Committee on the Elimination of Racial 

Dicrimination (CERD). In recent times, the Kingdom sent a periodic report combining the fourth to 

ninth periodic reports which were submitted as one document after a 10-year delay at ICERD 

meetings held on 26 and 27 April 2018. 

In ratifying and acceding to ICERD, Saudi Arabia made two reservation statements to 

exclude or modify the legal effect of a provision under ICERD in protecting the national 

fundamental law. The first reservation is that, the Government of Saudi Arabia declares it will 

implement the provisions of ICERD if it they do not conflict with the precepts of Islamic Syariah. 

Secondly, Saudi Arabia made a reservation on Article 22, that, if there is a dispute, any referral of 

the case to the International Court of Justice (ICJ) must have the country’s approval. This 

reservation means that, Saudi Arabia upholds their domestic law above any other international treaty 

and preserves their national sovereignty by having a request to have the Saudi government’s 

approval in order to bring issues or cases that arise to the ICJ. 

How did Saudi Arabia manage to ratify the ICERD? The following sections explain the 

experience of Saudi Arabia in ratifying ICERD without compromising the Kingdom’s features and 

preferences: 
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1. The ICERD corresponds with the Basic Law of Saudi Arabia.167 The first reason that 

enabled Saudi Arabia to ratify ICERD is that the convention corresponds with the Kingdom’s 

Basic Law that governs the country which is al-Quran and Sunnah. The Basic Law of 

Governance contains core principles and provisions designed to promote and protect human 

rights, affirms a range of human rights, including the right to justice and equality. These are some 

Basic Law of Saudi Arabia that reflects equality and non-discrimination;  

a) Article 26 of the Basic Law of Governance states: “The State 

shall protect human rights in accordance with Islamic sharia”.  

b) Article 36 states “the State shall provide security for all its 

citizens and persons resident in its territory”.  

c) Article 27 stipulates “the State guarantees the right of the 

citizen and his family in the event of emergency, sickness, 

disability and old age”.  

d) Article 28 states “the State shall facilitate employment for 

every able-bodied person and enact laws to protect the rights 

of workers and employers”.  

Based on the articles mentioned above, the domestic law in Saudi Arabia outlines justice and 

equality for all its citizens and any immigrants, foreigners, or anybody within their territory are 

ensured. All services provided by the state government are made available for everyone without 

any judgmental issues of race, ethnic, color, descendancy and other features that could trigger 

discrimination of right. 
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2. “Governance in the Kingdom of Saudi Arabia shall be based on justice, consultation and 

equality in accordance with Islamic sharia” (Article 8 of the Basic Law of Saudi Arabia). 

Second, Article 8 of the Basic Law of Governance states that “Governance in the Kingdom of 

Saudi Arabia shall be based on justice, consultation and equality in accordance with Islamic 

sharia”. The Saudi government has taken initiatives to comply with what is prescribed by al-

Quran and Sunnah in order to protect human rights in the Kingdom. All the country’s human 

rights-related laws are based on equality. By that, all forms of discrimination, including racial 

discrimination are outlawed and should be eliminated in order to give equality regardless of 

religion, race, ethnic, sex, creed, nationality and even body features. Government agencies have 

responsibilities to promote and protect human rights in ensuring that no form of  racial 

discrimination is taking place in the Kingdom. Rapid initiatives have been taken by the 

government through the establishment of various human rights institutions with direct 

intervention from the King of Saudi Kingdom and the royal families. Below are the listed 

institutions on human rights and their roles in protecting the people as a whole: 

 
 

 

TABLE 4.1: Human Rights’ Institutions and Roles 

Human Right Institution in Saudi Arabia Role 
 

and its establishment date  
 

  
 

1.  Human Right Commission It is a government body that seeks to protect 
 

(12 September 2005). 
and promote human rights in accordance with 

 

 
 

 international standards in the light of Islamic 
 

 syariah. 
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2.  King  Salman  Centre  For  Relief The centers were established in the framework 
 

 and Humanitarian Works of the Saudi’s efforts to alleviate the suffering 
 

 
(12 May 2015) 

of those in need worldwide, mainly works to 
 

  
 

  relieve  people  in  conflict  zones,  especially 
 

  Yemen. 
 

   
 

3. National   Society   for   Human A national, non-governmental institution with 
 

 Rights no links to any government agency, enjoys 
 

  complete  independence  in  all  its  affairs  and 
 

  with  a  mandate   to  protect,  promote  and 
 

  defend the human rights of citizens, residents 
 

  and visitors. 
 

   
 

4. Family Security Programme A   national,   non-governmental   programme 
 

 (18 November 2005) designed to protect against domestic violence. 
 

  It  monitors  and  studies  cases  of  abuse  and 
 

  notifies the relevant authorities accordingly; it 
 

  also seeks to raise awareness of the damage 
 

  caused by violence. 
 

  
 

5.  Standing  Committee  to  Combat To promote joint action to ensure the optimal 
 

 Trafficking  in  Persons  (13  July implementation  of  the  Anti-Trafficking  in 
 

 2009) Persons Law; take the necessary measures to 
 

  prosecute perpetrators; and provide protection 
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to the victims and those affected by  these 

 

crimes. 

 

Seeks to address national issues, principally 

6. King Abdul Aziz Centre for  
human rights issues, through transparent and 

National Dialogue (24 July 2003)  
objective dialogue in which members of 

 

society from all walks of life take part.  
 
 
 
 

Through these initiatives, societies have a proper channel to report any human rights violation or 

discrimination directly to the respective institutions mentioned above. Should the respective agency  

fail to enforce the rights, the person whose right is violated may file a complaint with any of the 

following; relevant government departments, governmental and non-governmental human rights 

organizations, provincial governors, the Majlis (audience chamber) of the King or Crown Prince or 

various judicial body including any court within the public judicial system, Board of Grievance 

system, Bureau of Investigation and Public Prosecution.168
 

A moving effort to comply with the Saudi domestic law was enhanced with the ratification 

of international treaties like the ICERD. Indirectly, the world can see the Saudi government’s 

support in promoting anti-discrimination efforts towards the minority in the Kingdom. With various 

rumors and misleading information with regards to the judicial system applied in Saudi, the ICERD 

periodic report would be the evidence against these false rumors. Basically, the periodic reports 

which cover human rights activities taking place in the Kingdom relating to human rights and 

discrimination vis-a-vis the minority groups are required to be submitted every two years. The treaty 
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committee, CERD, will then come out with recommendations that will be implemented by the Saudi 

government in improving human rights protection in the Kingdom. 

3. The culture of Assabiyah in Saudi Arabia society. The third reason why Saudi ratified  ICERD 

is because of the Arab culture itself. In Japan, they have a homogenous behavior that promotes their 

nationhood as a way of life, and they expect foreigners to cope and understand their culture and 

language since only the Japanese style of living is recognized. As for Saudi Arabia, they have a 

culture of assabiyah, which refers to a sociocultural bond that can be used to measure the strength 

of social groupings. It is familiar in the culture,  certainly as the sources of unity within the clan, 

with emphasis on group consciousness, cohesiveness, and unity. Assabiyah is a social as well as 

psychological, physical, and political phenomenon, it is neither necessarily nomadic nor based on 

blood relation. 

However, this culture applied in Saudi Arabia until today has backfired on the human rights 

of minority groups. Unity of a group against strangers make them develop negative perception and 

attitude towards outsiders or foreigners and this often oppresses the minority and weak groups living 

in the Saudi territory. The majority group with strong assabiyah attitude will not easily welcome 

outsiders into their kingdom as they are bent on trying to preserve their right to the land. 

Unfortunately, discrimination often happens against one of the minority groups called Bedouins 

whose ancestors originated form the land of Arab itself and they have been living in Saudi before 

the kingdom’s establishment. 

 

4.2.1.1 Difficulties and issues to implement ICERD in Saudi Arabia 

When discussing about the implementation of international law into the domestic setting, the 

government could encounter various difficulties and people with different backgrounds and 

attitudes toward international treaty, may oppose or agree with it, taking into the consideration of 
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whether the treaty would jeopardize their right or give them more privileges. The period of 

implementation is equally unpredictable.  

Same goes to the implementation of ICERD, the governments which agreed to ratify ICERD 

have  good intention to protect human right regardless of who they are, where they come from, their 

background, nationality, features, languages and culture. The Saudi government has put in place 

efforts to be more specific about anti-discrimination acts as what have been portrayed in the Saudi 

Arabia Constitution under their Basic Law. Regarding human rights’ protection for the minority 

group, the real implementation of ICERD was in question because discrimination against the 

minority group still occur in Saudi Arabia. Below are several examples of the Basic Law and issues 

on implementation: 

 

The issue of employment 

 

a)  “The State shall facilitate the provision of job opportunities for every able-bodied person 

 

 

and enact laws to protect worker and employer” (Article 28 of the Basic Law of Saudi 
 

 

Arabia) 
 
 

Article 1 of the Civil Service Act states that staff are selected to occupy public positions on the basis 

of merit, while Article 4 of the Act sets out the conditions for appointment to public positions. The 

Ministry of Civil Service has launched an e-recruitment programme – Jadara (‘merit’) – where 

Saudis can apply for government positions without any discrimination between citizens in terms of 

qualifications and grades. Successful candidates and grades are announced in a fully transparent 

manner and unsuccessful candidates may file a complaint with the Ministry or administrative courts. 

In this e-recruitment system introduction, on paper, it seems a very good approach to allow 

persons with good capabilities and abilities to fill positions within the government of Saudi Arabia. 
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However, the reality is that, at the end of the process, it still requires a professional body to conduct 

interviews, short-list candidates and finally to appoint. It was observed that the minorities were not 

being appointed to certain government positions or any higher positions due to tribal issues. In 

reality, the Shia population has been marginalized based on tribal factors and longstanding traditions 

that continue to dictate many individual appointments into positions. Government authorities will 

not be in favour of having Bedouin tribesmen holding high-ranking cabinet-level positions; they 

may only reach the rank of major general in the armed forces. All cabinet members from tribal 

communities were members of urbanized ‘Hamael’ tribes, none coming from Bedouin tribes.169
 

 
 

b) “The State shall facilitate employment for every able-bodied person and enact laws to 

protect the rights of workers and employers” (Article 28 of the Basic Law of Saudi 

Arabia). 

In Saudi Arabia, the longstanding al-Kafala system outlines a recruitment framework that emerged 

after the discovery of oil in the Gulf region in the 1950s. It is a system used to monitor expatriate 

workers by requiring workers to have an in-country sponsor, usually their employer, who is 

responsible for their visa and legal status. Employees’ activities and freedom are restricted under 

al-Kafala, and the sponsor, which can either be an individual or a company, who maintains the 

absolute control over the workers. Saudi sponsors’ system that brings migrant workers into the 

Kingdom has been repeatedly accused of withholding payments to workers, as well as committing 

other obvious abuses. Some migrant workers suffer abuses and exploitation, sometimes amounting 

to conditions of forced labor. This system ties migrant workers’ residency permits to ‘sponsoring’ 

employers, whose written consent is required for workers to change employers or leave the country 
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under normal circumstances. Some employers confiscate passports, withhold wages, and force 

migrants to work against their will. Saudi Arabia also imposes an exit visa requirement, forcing 

migrant workers to obtain permission from their employer to leave the country. Workers who leave 

their employer without their consent can be charged with ‘absconding’ and face imprisonment and 

deportation. In November 2017, Saudi Arabia launched a campaign to detain foreigners who are in 

violation of existing labor, residency, or border security laws, including those without valid 

residency or work permits, or those found working for an employer other than their legal sponsor. 

On 23 November 2018, authorities announced that the campaign had netted over 2.1 million arrests, 

including for over 1.6 million residency law violations and over 328,000 labor law violations. 

 

The issue of racial segregation 

 

a)  “Promoting national unity is a duty and the State shall prevent whatever leads to disunity, 

sedition and division”(Article 12 of the Basic Law of Saudi Arabia). 

As written under Article 3 of ICERD: “States parties particularly condemn racial segregation and 

apartheid and undertake to prevent, prohibit and eradicate all practices of this nature in territories 

under jurisdiction”. Based on this, basically the Saudi Arabia Kingdom condemns all forms of racial 

segregation and apartheid.  

Historically, racial segregation means a system that separate people into racial or other 

ethnic groups in daily life. Racial segregation is the practice of restricting people to certain 

circumscribed areas of residence or to separate institutions (e.g., schools, churches) and facilities 

(parks, playgrounds, restaurants, restrooms) on the basis of race or alleged race. It is more likely to 

provide a means of maintaining social status in the economic advantages and superiority of the 

politically dominant group, and it has been employed primarily by the majority Arab populations to 

maintain their ascendancy over other groups by means of legal and social color bars. 
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Apartheid (Afrikaans: “apartness”) is the name of the policy that governed relations between 

the white minority and the non-white majority of South Africa during the 20th century. The apartheid 

was first used in 1948 inspite of long practices of racial segregation in describing policies embraced 

by the white minority government. Apartheid dictated South Africans, on the basis of their race, 

where to live and work, the type of education they could receive, and whether they could vote. 

Events in the early 1990s marked the end of legislated apartheid, but the social and economic effects 

remained deeply entrenched. The concept of apartheid had been used by the majority of Saudi 

communities towards black Saudis. 

The Basic Law of Governance and laws derived therefrom to guarantee all human rights and 

fundamental freedoms regardless of race and color. All forms and types of discrimination are 

forbidden. It should be noted that the Kingdom of Saudi Arabia vigorously opposes policies of racial 

segregation and apartheid at regional and international levels. Indeed, this was one of the reasons 

for the Kingdom’s accession to the Convention. Although racial discrimination is illegal, societal 

discrimination against members of national, racial, and ethnic minorities are still a problem. There 

is also discrimination based on tribal or non-tribal lineage. Descendants of former slaves in the 

country, who have African lineage, face discrimination in both employment and in society. In 

correspondence with the research conducted, investigations into Saudi Arabia and other Gulf 

countries, it is estimated that at least 10 percent of the Saudi Arabian population is of black African 

descent, but also indicated that there are no official statistics available. 

There are formal and informal discrimination, especially racial discrimination, against 

foreign workers from Africa and Asia. According to the Director of the Institute for Gulf Affairs 

(2014), who said that, black Saudis have fewer employment and education opportunities, in 

leadership positions, there are no black Saudi TV presenters, university deans, judges, senior 

government officials or diplomats, most black Saudi citizens have marginalized positions in society. 
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The CDHR Executive Director (2014) noted that there are “few, if any, black Saudis in high ranking 

positions in the government, school administration, universities or judiciary”. Black Saudi nationals 

“generally fall into a lower socio-economic group”.170 Many black people in Saudi Arabia, both 

citizens and non-citizens, scavenge through garbage or become prostitutes in order to survive. 

Saudis of African descent are subject to “stigmatization and social segregation”. For example, in 

social situations, black people are expected to sit at the back when in the living rooms of non-blacks, 

while, in mixed marriages between races especially between black men to non-black women. If the 

woman’s brother is against the marriage, the judge will grant a divorce to the couple in Saudi Arabia. 

 

The Issue of Equal Access and Opportunity  

 

a) “The State shall provide security and guarantees the right of the citizen and his family in 

the event of emergency, sickness, disability and old age for all its citizens and persons 

resident in its territory” (Article 27 and 36 of Saudi Arabia Basic Laws). 

 

Based on the article mentioned above, anyone who live in the Saudi territory shall get equal 

treatment regardless of whether one is local, a minority, a migrant, a foreigner, a tourist, an ancient 

tribe ancestor, a refugee or any life body. Everyone can get access to security protection, security 

in food, security in social life, security for future life, security for movement and security to voice 

out opinion and others. According to the United Nations Development Programme (UNDP), human 

security refers to one of the means or conditions for human development, which in turn is defined 

as the process that opens up an individual’s option range from enjoying a long and healthy life, 
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access to knowledge and resources needed to achieve a decent standard of living, to enjoyment of 

political, economic and social freedoms.171
 

The concept of citizen security involves those rights to which all members of society are 

entitled, so that they are able to live their daily life with as little threat as possible to their personal 

security, their civic rights and their right to the use and enjoyment of their property; on the other 

hand, citizen security problems occur when a State’s failure to discharge, either in whole or in part, 

its function of providing protection against crime and social violence becomes a generalized 

situation, which means that the basic relationship between those governing and the governed has 

broken down.172 In this case, it refers to the minority group or tribe in the territory of Saudi Arabia. 

Regarding the issue of stateless,  Bedouins as mentioned by one of the tribes of the Qahtan, Hamdan 

from Bani Khalid and Anza, held meetings in hopes that Saudi authorities will grant them equal 

rights in the Kingdom to have citizenship. Without citizenship, Bedouins cannot register their 

marriages, enroll in the public education system or seek medical treatment.173 In short, most 

Bedouins do not have access to the necessary services including medical facilities, education and 

financial institution. Although Bedouins are being assimilated into modern society from their 

nomadic ways of living, they are not receiving equal treatment as compared to the tribes which  are 

already part of modern society. Over the past few years, more than 150,000 Bedouins filed 

thousands of cases through human rights organizations demanding equal treatment. Unfortunately, 

they did not receive serious responses from Saudi authorities. The Bedouins have criticized the 
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Saudi authorities’ reluctance to respond to their demands to be recognized as equal citizens. Due to 

this, Bedouins are seeking for international support in order to be afforded rights in their homeland.     

 

4.4.2 Qatar 

The State of Qatar endorses the purposes and principles of the United Nations as set forth in 

international instruments, particularly those concerning non-discrimination on grounds of sex, race 

or religion. This was reaffirmed through its accession, on 24 July 1976, to the ICERD, which it 

ratified on 21 August 1976, and also through its accession to the International Convention on the 

Suppression and Punishment of the Crime of Apartheid on 18 July 1976.174 The Provisional 

Constitution of the State of Qatar embodies the principles that all persons are equal before the law, 

without distinction as to race, sex or colour, and in keeping with the precepts of Islam, the religion 

of the State, under which all persons are equal, without distinction between Arab and non-Arab or 

between Black and White.175 

The State of Qatar has emphasized these principles in its domestic legislation, which 

stipulates that there is no crime or punishment except as defined by law and that any person who is 

the victim of an act of racial discrimination can resort to the civil and Syariah courts which apply 

national laws under which such acts are punishable. Measures taken to implement the provisions of 

the Convention:176 

a. All nationals, without any discrimination, have a right to marry fellow citizens or 

nationals of States of the Gulf Cooperation Council in accordance with the provisions 

and principles of the Islamic Syariah. Marriage between nationals and foreigners is 
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regulated by the Marriage with Foreigners Regulatory Act of 1989, as amended, under 

which prior approval must be obtained from the Minister of the Interior for them to marry 

in accordance with the religious law, or for recognition of a marriage that took place 

before the entry into force of the Act, in order to safeguard the public interest in view of 

the consequences of such marriages. Foreigners residing in the State are not subject to 

any restrictions concerning marriage, in accordance with their religious laws and 

customs, to which they all have a guaranteed right. 

b. Islam regards inheritance as a firmly established right since it is a manifestation of social 

solidarity, of mutual affection between family members and of the achievement of social 

justice through the distribution and division of wealth among a number of the decedent’s 

relatives. The Islamic system of succession is incomparable in its fairness. However, the 

right to inherit is subject to certain conditions. In order to inherit from the decedent, the 

heir must be alive and there must be no impediment to the exercise of his right. For 

example, the heir must not have killed the decedent, since the Prophet (God bless him 

and grant him salvation) said: “The killer does not inherit.” Moreover, inheritance is 

precluded by differing religions since, according to an authenticated Hadith (saying of 

the Prophet): “Adherents of differing religions do not inherit from each other.” Islam 

treats people fairly and calls upon its adherents to act with justice, even towards those 

who are not Muslims. In the case of non-Qataris, the decedent’s national law is applied. 

c. Islam guarantees freedom of thought, conscience and religion by recognizing every 

person’s right to choose the faith which his mind and conscience deem best, without any 

compulsion, in accordance with the words of Almighty God: “There is no compulsion in 

religion. True guidance is now distinct from error” (Quran 2:256). Almighty God made 
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the Prophet’s mission clear by addressing him as follows: “Therefore, give warning! Your 

duty is only to warn them.” In the Holy Koran, Almighty God explains the way in which 

people should be invited to embrace the Islamic faith: “Call men to the path of your Lord 

with wisdom and kindly exhortation. Reason with them in the most courteous manner. 

Your Lord best knows those who stray from His path and those who are rightly guided” 

(Quran 16:125). 

d. Islam undertakes to protect the adherents of other faiths living in Islamic territory: 

“God does not forbid you to be kind and equitable to those who have neither made war 

on your religion nor driven you from your homes. God loves the equitable” (Quran 60:8). 

Members of religious minorities have the right to practise their religious observances 

within the limits of public order and in a manner that is not incompatible with Islamic 

observances. 

e. Chapter 29 of the Penal Code of Qatar is devoted to offences against religion, in 

connection with Article 307 which prescribes penalties for “anyone who, in any way, 

publicly insults a religion or endeavours to incite feelings of contempt therefore in a 

manner likely to prejudice security”. This clearly shows that the State of Qatar respects 

all divinely revealed religions, without discriminating between Islam and other faiths. 

Freedom of religious observance is guaranteed in Articles 306, 307, 308 and 309 of the 

Penal Code of Qatar, which protect this right and designate any infringement thereof as 

a punishable offence prejudicial to public order in the State.177 

After all, it could be concluded that the issue of how conflicts between international and 

national law are to be resolved was traditionally never a problem for Islamic law, because Islamic 
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international law was a law of the conqueror. It did not allow for an Islamic state to enter into 

international agreements as the conquered or as an equal with other mutually consenting states. The 

notion of conflicting standards was inconceivable because the only standards were Islamic. But just 

as history forced Islam to evolve the dar al-sulh, the abode of peace, and the reality of coexistence 

led to the tacit acceptance of territorial limitations between states, the desire of Islamic states to 

participate in the modern community of nations will require the development of rules to reconcile 

conflicting international and domestic legal norms. As will be seen, ‘modernization’ need not mean 

‘Westernization’, but further accommodations to the modern world will indeed be necessary. 

 

4.5 Assessment on Possibility to Accede to ICERD in Malaysia 

Based on the practices of ICERD in Indonesia, Saudi Arabia and Qatar, all countries have some 

constraints particularly when it involves Syariah law and the contextualization of ICERD, due to 

the diversity, mainly on ethnic, clan or groups in the respective countries. Despite these constraints, 

these countries did not set ICERD aside. Therefore, in the context of Malaysia, the government 

should come up with its rational decision to accede to ICERD or otherwise. The government has 

full jurisdiction to decide on the direction of the country, taking into the factors of socio-political, 

cultural and economic landscape of the people and the country. 

In the words of Prof Dr Nik Ahmad Kamal:   

“(It is) True. Many Muslim countries have ratified ICERD and in that 

light there should not be any excuse for Malaysia not to ratify 

(accede) ICERD. But the issue is as straightforward as it appears. The 

key issue is our highest law that allows discrimination for the various 

reasons. Furthermore, many Muslim countries are homogenous in 

nature, whilst Malaysia is a heterogeneous country with multiple 

ethnicity and religions. It is a complicated situation as no single 

solution in the form of anti-discrimination law can deal with the 

whole situation. Secondly, a Muslim country that allows and 
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recognizes LGBT practices would not be consistent with Islamic law 

and principles”. 

 

Some argue that there is no reason to reject ICERD except for political reasons. Kazi 

Mahmood said that:  

“It is all about politics. It came at the wrong time for Malaysia. We 

know the events that shocked the country after the idea of ratifying 

the ICERD was brought up. This has not changed. The sentiments 

and the opinions are pretty disturbed on the ICERD”. 

 

 In similar view, Prof. Dr. Wong Chin Huat explained that:  

“Is Malaysia more Asian than other Asian countries because we reject 

ICERD? Is Malaysia more Islamic than other Muslim countries 

because we reject ICERD? It is important to distinguish cultural and 

political practices from religion or civilisation that some use as the 

former’s justifications. For example, female genital mutilation 

(FGM) is a cultural practice in many communities who happen to be 

Muslims, but it would be wrong to claim FGM is a part of Islam. 

Throughout history, racism has been justified in the name of religion 

- like white slavery and KKK (Ku Klux Klan) evoking Christianity - 

or carried out against religious teaching - ethnic cleansing by militant 

Buddhists in Myanmar and Sri Lanka”. 

 

Zulkifli Hashim argued that: 

“As an example, Saudi Arabia has ratified five of the UN human 

rights conventions. It ratified ICERD on Sept 23, 1997. It placed as a 

reservation: The government of Saudi Arabia declares that it will 

implement the provisions provided these do not conflict with the 

precepts of the Islamic Syariah… Therefore, the signing of ICERD 

can be done with ‘reservations’. I agree that reservation is a good and 

practical way to preserve local practices in Malaysia.”  

 

Datin Paduka Marina also proposed the same thing by saying that: 

 “I think we should do it like CEDAW (The Convention on the 

Elimination of all Forms of Discrimination Against Women). 

CEDAW (Malaysia ratified in 1995) pun all the reservations are 

based on Syariah….So ratify (accede) it, but put in reservations, bear 

in mind- do it slowly. Because once you ratify, you can’t un-ratify 

you know…”.  
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Prof. Dr. Nik Ahmad Kamal however has a different view. In the interview, he said that:  

“Reservations seem to the answer to the obstacles in implementing 

the full principles of ICERD. The question is of course would 

substantial amount of reservations and permanency of such 

reservations are allowed in ICERD? From my understanding, ICERD 

does not allow permanent reservations for its principles. ICERD 

allows for some kind of temporary concessions to deal with specific 

issues and problems but requires full implementation of its principles 

if the problems and issues are resolved. It does not augur well with 

the various provisions of our Constitution”.  

 

Looking into these debates, Malaysia needs to set up a council or committee to study about 

the implication of acceding to ICERD on the Malaysian Constitution and laws particularly the 

Syariah law. However, seeing what has been practised in other countries and Malaysia’s 

experiences with accession of international conventions, accession to ICERD can be realized with 

several reservations. ICERD once acceded cannot be more superior to Malaysian Federal 

Constitution. Thus, the implementation of ICERD should be in line with provisions spelled out in 

the Federal Constitution which is still the supreme law of the country. Opinions have been voiced 

out that Malaysia could accede to ICERD with reservations due to the existence of Article 153 of 

the Federal Constitution178, and based on the UN Treaty Collection records, many countries have 

adopted ICERD with reservations179. 

 

                                                           
178 Kamilia Khairul Anuar. Analysing Malaysia’s Refusal to Ratify the ICERD.  
179 Office of High Commissioner for Human Rights (OHCHR). International Convention on the Elimination of All 

Forms of Racial Discrimination (ICERD).  
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CHAPTER 5 

DELIBERATIVE POLLING ON ICERD 

 

5.1 Online Deliberative Polling 

Conducting deliberative polling following Fishin and Luskin demands for greater effort and cost in 

gathering participants.180 Although this type of polling exposes participants to unlimited 

information, encouraging the participants to weigh opposing arguments in discussion and harvesting 

the considered opinions, gathering participants across the country was a great challenge.  

The proposed online deliberative polling extends the way discussions are being done in 

traditional deliberative polling. Online platform; Facebook through a private group, was created to 

allow invited participants to discuss and deliberate issues related to ICERD. The platform attempts 

to move informal barriers that may hinder participants from being active in sharing their opinion. 

The framework of the online deliberative polling used in this study is depicted in Figure 5.1. 

 

 

 

 

 

 

 

 

 

Figure 5.1. Framework of online deliberative polling 

                                                           
180 James S. Fishkin and Robert C. Luskin (2005). Experimenting with a democratic ideal: Deliberative polling and 

public opinion. Acta Politica 40(3): 284 – 298. 
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The created platform was opened for two weeks from 26 January until 9 February 2020 after 

considering that some participants may not actively contribute their opinions due to the New Year 

holidays. However, the exact discussion began on 28 January. Contents such as videos and links 

related to ICERD were continuously shared to expose participants to as much information as 

possible before making their judgment. The created page for online deliberative polling is shown as 

in Error! Reference source not found.. 

 

 

 

 

 

 

 

Figure 5.2. Facebook page for online deliberative polling 



 
 
 

130 
 

 

 

     

5.1.1 Contents 

Throughout the seven days of online deliberative polling, discussion has been channeled to some 

issues pertaining to Malaysia’s accession to ICERD. These issues include: 

a) Threats of ICERD towards Malaysia law and governance  

The discussion was centralized on how ICERD could overrule the existing Malaysian law 

especially those related to the special rights of Bumiputera, Islam as the official religion and 

the Malaysian constitution.  

b) Racism in Malaysia 

This topic was of interest as discrimination among races is believed to have occurred in the 

Malaysian job market. 

c) ICERD and its impact towards the social contract in Malaysia 

d) ICERD versus the privilege of Bumiputera 
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Most participants were aware that ICERD prohibits discrimination. However, there are rules in the 

country that protect Bumiputera to a certain extent.   

 

5.1.2 Participants 

Throughout the seven days of online deliberative polling, the platform was participated by 28 

members while the Admin had approved over 40 people who were interested to join the discussion. 

Some participants joined the session, but were not actively involved in discussions.    
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5.2 Findings 

5.2.1 Statistics of Online Deliberative Polling 

The online deliberative polling was participated by 29 participants including a moderator and an 

administrator. Statistics of the participants are in Error! Reference source not found. and Error! 

Reference source not found. below. 

 

Figure 5.3: Distribution of genders participated in the deliberative polling 
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Figure 5.4: Background of jobs among the participants 

 

 

 

 

Table 5.1 provides the statistics that explain about participations on the online deliberative poll. 

More than 80% of the participants participated actively in the discussion, but discussion on certain 

topics received low interest among some participants. It also can be argued that the participants 

were extremely cautious about the topic which prevented them from participating in the discussion 
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actively. These participants had ‘seen’ or ‘read’ the messages, but did not comment.  On the other 

hand, the General poll about ICERD and perception about ICERD which had been posted on 28 

January and 6 February respectively received many responses. However, specific discussions on 

racism in job recruitment which was posted on 31 January was considered unfavorable for 

discussion by participants. Implicit reluctance to comment could be sensed from participants when 

the moderator tried very hard to encourage them to comment on the subject matter. It could be that 

the issue was considered sensitive. Example screen shots on the discussion occurred in the 

deliberative polling are detailed in Error! Reference source not found..  

 

Table 5.1: Statistics of participation on the discussion 

Topic Date of post 
Number of 

Seen Comments Like 

Briefing on topic and rules in the 

online deliberative polling 

27th Jan. 2020 17 - 8 

Link of videos post on: 

 Tahukah anda apa itu 

ICERD? Fahami isu 

ICERD dengan mudah 

 Jawapan MAZA berkaitan 

dengan ICERD dan 

kesannya pada hak Melayu 

27th Jan. 2020 14 - - 

What do you think about 

ICERD? 

28th Jan. 2020 23 40 5 

General understanding about 

ICERD 

29th Jan. 2020 23 21 3 

Post: 

Malaysia tidak perlukan 

ICERD. Apa pandangan anda? 

29th Jan. 2020 

& 

30th Jan. 2020 

26 10 3 

Racism in recruitment 31st Jan. 2020 21 2 1 

ICERD adalah … 6th Feb. 2020 29 34 5 

 

 

 

 

Figure 5.5: Screen shots on the discussion in the group 
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5.2.2 Contents of Discussion 

 

Based on the topics discussed as in Table 5.1, contents of the discussion can be summarized as 

below. 
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5.2.2.1 ICERD impacts the Malay and Bumiputera Rights’ Negatively 

Basically, all participants were aware of ICERD in varying degrees, with the least, having heard 

about it but without understanding it. However, the Malay participants do not support Malaysia’s 

accession to ICERD and viewed it negatively. Whereas, the non-Malay participant, an Indian male, 

fully supported the Convention’s accession as it guarantees equality to all (NV).  

All Malay participants perceived that ICERD would strip the rights and the privileges of 

Malays and other Bumiputera as accorded by the Federal Constitution. To them, the Federal 

Constitution which guarantees the rights of the Malays should not be questioned. One of the 

participants commented “ICERD violates Article 153 of the Federal Constitution, full stop” (AAK). 

Another participant stated that ICERD will challenge the concept of ‘Ketuanan Melayu’ (Malay 

supremacy). She claimed that “ICERD is not suitable in Malaysia due to Malay supremacy, ICERD 

is suitable elsewhere” (EH).  Another participant (LB) even questioned the need to accede to ICERD 

in the country. He argued that even without ICERD, rights of other ethnic groups were protected. 

Furthermore, LB argued that, the accession of ICERD would require the government to amend the 

Federal Constitution, which made him concerned about the security of Malay rights. MZ argued 

that the accession to ICERD should be carefully thought about to ensure it does not violate the 

position of Islam as the official religion of the country, custom of the people and the Federal 

Constitution.  
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5.2.2.2 ICERD Serves No Purpose 

Some of the participants claimed that ICERD served no purpose. One of the participants (ZA) 

claimed that Malaysia should not accede to ICERD because its multiple ethnic and religious 

societies are still in harmony and there is no discrimination against any ethnic or religious groups. 

According to ZA, if Malaysia acceded to ICERD, it would affect the harmonious relationship among 

the people. LB also thought along the same line when he argued that, even before ICERD, the 

society is in good condition and everybody’s rights is being taken care of lamenting that now the 

Chinese has made good material development and that many Indians are no longer in the estates. 

The privileges to the Malays, he argued, were already agreed during the formation of the country 

previously. And he was also convinced Malaysia could prevail even without ICERD.  MZ also 

argued that there was no need to accede to ICERD since Malaysia already has good legislation 

which protects the welfare of its people for a long time.  

 

5.2.2.3 ICERD Ensures Equality to All and Eliminate Racism 

Only one participant, an Indian male, was convinced that ICERD was the best solution to ensure 

equality to all and is needed by all. It is because many do not realize that he or she is being oppressed 

until the disparity becomes very evident. VM also added that with the present situation like hate 

speech, ICERD is very much needed to lead and provide multiethnic societies to live together free 

from racial discrimination. VM also stated that the Malays also need ICERD because they 

themselves do not realize that they too are being discriminated, highlighting the discrimination in 

employment. However, another participant (AZ) although agreeing that there was discrimination in 

employment, did not elaborate further. LB made a very strong response on the issue of racism in 

employment by saying ‘everybody took care of their own, and do not challenge others’ rights.  
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5.2.2.4 The Importance of Knowledge on Federal Constitution, Social Contract and Unity 

There were several participants who raised the issue on the lack of knowledge about the Federal 

Constitution. SN argued that this ignorance has caused problems to fellow Malaysians when people 

do not know their rights as well as their boundaries. This, he argued, has caused people not to respect 

each other, for instance, Malays feel threatened that their rights may be taken away while the non-

Malays do not know their limits. He argued the concept of ‘1Malaysia’ should be introduced when 

the country achieved independence, not at the present. He also suggested there should be no more 

vernacular schools as to stop the division among the people in the country. With only one 

educational system, knowledge about the Constitution could be thought as well as some values 

could be introduced in the schools. HO added that everybody should understand the Social Contract 

especially among the young generation. She also stated that the Social Contract should not be 

changed.  

 

5.2.3 Text Analysis and Sentiment Analysis 

The words which regularly appeared in the discussions are displayed in the word cloud in Error! 

Reference source not found..  The words “ICERD”, “Malaysia”, and “Constitution” have been 

frequently mentioned in the discussion. 
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Figure 5.6: Word cloud on deliberative polling 

 

 

The sentiment of discussion was measured twice, on early group discussion and at the end of the 

online deliberative polling. At the beginning of the online deliberative polling, the sentiment 

towards ICERD was -99.1 which indicate that the overall tone of the discussion on ICERD is very 

negative. However, the overall discussion measured on 7 February was recorded at 15.1. The tone 

of discussion seems positive towards ICERD as most participants suggested that explanation about 

ICERD should be delivered to Malaysians in much easier and layman-terms rather than in a very 

technical manner. 

 

5.3 Challenges Faced During Data Collection 

One of the platforms used in this study was a deliberative polling platform. The obstacle that the 

team had faced was that the general public seemed slightly reluctant to participate in the closed 

Facebook discussion. Initially the participation was by invitation only, taking into consideration 
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their demographic background. The team had planned to divide participants into three groups; the 

professionals, the general public (whom we assume do not have much idea about ICERD) and the 

youth. However, due to the very low responses, only one group was created comprising all these 

three categories. The invitation to participate was then made public, still - the response remained 

low. Only 29 persons participated and they were mostly Malays. There were several Chinese people 

who enrolled but did not comment nor respond. There had been only one male Indian who 

participated but was observed to be less active in comparison to the Malays. Throughout the two-

week session, most of the participants chose to be passive respondents. They followed the 

discussions but refrained from commenting. Only few were active throughout the period.  

 

5.3.1 Efforts Undertaken To Overcome Challenges 

Steps were taken by the team to counter this obstacle. For instance, the participants were 

continuously reminded to maintain respect and honour each other while the session was in progress. 

We often informed that everyone matters and that ideas shared are appreciated and valued. We also 

warned against any hate speech or intimidating remarks which would lead to an immediate removal 

of any one participant from the discussion. 
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CHAPTER 6 

CONCLUSION AND RECOMMENDATIONS 

 

6.1 Roadmap for Accession 

Based on the expert interviews, there are doubts that Malaysia can proceed to immediately accede 

to ICERD. Dato’ Saifuddin Abdullah had said that: 

“Unfortunately, and I think I must admit that we were caught by 

surprise. We did not envisage the kind of opposition especially the 

emotion that came from the opposition to the extent that we have to 

make an announcement that we will not ratify (accede) ICERD. But 

in actual fact, the thinking is we will still want to ratify ICERD but 

definitely it is not the one that we want to do at the early stage”.  

 

The level of opposition to the idea of acceeding to ICERD had caused the previous PH government 

to reconsider this idea. Now, with the change of government to Perikatan Nasional (PN) since 1 

March 2020, there is uncertainty as to whether the new government will proceed with the idea to 

accede to ICERD. It is clear that there is a need for political will from the government in order to 

allow ICERD to be part of Malaysia’s legislation and be practised in Malaysia in combating any 

type of racial discrimination. 

However, it is also obvious that many steps need to be taken before the government can 

bring ICERD to the table for approval. Experts interviewed explained about the time frame for 

Malaysia’s accession to ICERD and the supposed preparations for it. For instance, Dato’ Saifuddin 

Abdullah mentioned that: 
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“To be practical I don’t think we can do it this term (PH government 

in power) because we have to move to low hanging fruit first, which 

is supposed to be the least controversial. So, if we cannot do that one 

- then it is impossible to do it. We still have three more years, I think 

we can push for two. But ICERD is already at the end of it… So for 

now we are looking at two low hanging fruits. That is the UN 

Convention Against Torture and the one regarding enforcing and 

forced disappears. ICERD is still on the table, especially when you 

look at the proposal minister (Minister in Prime Minister’s 

Department) Waytha Moorthy to establish the national harmony 

commission. Because national harmony commission addresses issues 

that is very directly with ICERD and also the idea of to abolish 

‘Sedition Act’ with or without amending the penal code. So, even if 

we are saying that we are not, we are not ratifying ICERD now, but 

the debate that is related to ICERD is very much relevant to these two 

processes. One, the formation of the national harmony commission 

and number two abolishment of Sedition Act with or without 

amendment to Penal Code.”  

 

Some experts believe that it is essential to educate people first about ICERD before the 

government would plan to accede to it. People need to be aware about it, so that they can give their 

consent to the implementation of the law in Malaysia. Prof. Dr Nik Ahmad Kamal Nik Mahmood 

for instance said that: “We have to get the people view about ICERD. Allow the people to listen to 

the pros and cons of ICERD and allow the people to give their views about ICERD. Organize public 

debates”. Likewise, Datin Paduka Marina Mahathir said that:  

“I can’t possibly give a timeline but I think if you want to educate 

people on ICERD, it cannot be done in that quick and ultimately what 

matters the most that how people feel about their lives, right? A lot 

Malays feel so insecure when economies are not really well and they 

suffer the most and they think it will make them feel more suffered 

more. So I think the main thing is to make sure the economy is good, 

everyone is comfortable, and happy and feel well and all these things 

will become less of an issue, then that’s okay, because they are most 

secure. As long as people are economically safe, if not then and they 

will say ohh! it is because of this, is because of that. So yeah, it has 

to be a holistic approach so that is what I am saying”.  
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Datin Marina even puts economic stability among the people as a caveat before ICERD can 

be allowed to be practised in Malaysia. While agreeing with Dato’ Saifuddin Abdullah, Zulkifli 

Hashim also argued that: 

“Maybe in next 5 to 10 years (before we can ratify ICERD). A series 

of public engagement to seek views on International Convention on 

the Elimination of All Forms of Racial Discrimination (ICERD) 

should be held first. Government of Malaysia should go for least 

priority human rights instrument to ratify like International Covenant 

on Economic, Social and Cultural Rights.”  

 

Meanwhile, Ho Khek Hua had a same view with Zulkifli that: 

 “Not in the near future, maybe in 20 years (before we can ratify 

ICERD). Unless there is a shift from racial approach to citizenry 

approach. The current situation does not permit it. The educational 

process has not been initiated. So, we need to carry out the 

educational process adequately - not about racial discrimination, not 

about other things. Who will champion this, at the moment no one is 

doing much about it. Some NGOs, yes. But they face a lot of 

difficulties. One example is Komas (Pusat Komunikasi Masyarakat 

(KOMAS) - they have been doing a lot of work in this area. But many 

are not comfortable with them. To create a change you have to 

educate a generation. If we start doing it now, the future generation 

would now see that this is the right thing to do. KOMAS together 

with 7 other civil society organizations have initiated a campaign to 

advocate the Malaysian government to ratify the ICERD. ICERD was 

adapted by UN general assembly in 1963 which commits its members 

to the elimination of racial discrimination and the promotion of 

equality and unity among all races”.  

 

Experts also believe that many changes will have to be made including the mindset of people before 

Malaysians can openly accept ICERD. It will definitely take time through education.  

Prof. Dr. Wong Chin Huat explained that: 

 “Time has very different meaning in politics, depending on contexts. 

It is not about how many years from now. Once ratification 

(accession) of lCERD is framed correctly as benefitting the majority 

of Malaysians, especially the marginalized Malays/Natives, it will be 

possible. Otherwise, it will never be possible.”  
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Kazi Mahmood foresaw difficulties in Malaysia’s acceptance of ICERD though the current change 

of government, Islam and UN’s position. He said that: 

 “I don’t see it coming that soon. With the PH out of the government, 

it is not going to come so soon. The current government will not put 

emphasis on this, I suppose. On top of that, I believe there is no such 

thing as one size fit all. We live in a very fragmented world, with 

many people of many thoughts and needs. But Islam remains a fixed 

element that does not budge and cannot be changed. You can already 

see that imposing the ICERD on people who do not want to hear about 

it means to say it does not reconcile with their faith. The UN should 

stop imposing. It has to listen and to adapt to the needs of countries 

on a one-on-one basis. The days of pushing countries to adopt 

unwanted policies, for example, is over. The UN itself needs 

reforms.” 

 

After listening to all explanations by these experts, it is an arduous task for ICERD to be 

accepted within a short period. First, it needs political will from the government. Second, it requires 

public awareness and education on ICERD; particularly for the Malays and Muslims who see 

ICERD as incompatible with the Federal Constitution and Syariah Law. However, public awareness 

should be extended to all, irrespective of race and religion. Third, lawmakers and people have to be 

aware of the process of acceding to international law and its monitoring mechanisms in realizing 

international law such as ICERD. Our assessment on this is that, Malaysia will one day accede to 

ICERD like many other Muslims countries and people can be convinced about the benefits of 

acceding to ICERD. However, this process could consume approximately 10-20 years. Below is the 

Table to explain the proposed roadmap: 
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Table 6.1: Roadmap for Accession 
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Phase / time frame Objectives Activities 

PHASE ONE: 

 

FOUNDATION BUILDING 

 

(3 years) 

 

1. To expose the public to 

basic rights available in the 

Federal Constitution and 

other related legislation 

2. To promote unity in race 

relations 

3. To establish 

communication and 

engagement with the 

government and other 

multi-stakeholders 

 

 

a. The government together 

with civil society and  

SUHAKAM can organize 

civic and nationhood 

education through the 

media, particularly social 

media, to the public 

b. Set up a central committee 

from all these multi-stake 

holders on the detailed 

SOP, the content of the 

foundation building  

c. Civil society, SUHAKAM 

with relevant ministries 

(Prime Minister’s 

Department, Education 

Ministry and National 

Unity Ministry) to engage 

with the public to achieve 

the said objectives 

 

 

PHASE 2: 

INTENSIVE AND EXTENSIVE 

PUBLIC AND COMMUNITY 

ENGAGEMENT  (INTEPCOME) 

 

 

5 years (including the 3rd year of 

the Foundation Building) 

 

 

1. To introduce ICERD to the 

general public and to other 

multi-stakeholders 

2. To promote and advocate 

ICERD using media 

(conventional and social) 

3. To create intellectual 

discussion for ICERD 

advocacy to the public 

4. To get national consensus 

on ICERD  

a. Incorporate extra-

curriculum activities in 

primary and secondary 

schools 

b. Create “easy and handy” 

reading material on  ICERD 

for public consumption 

c. Engage with the Parliament 

and federal government 

agencies (like the National 

Unity Ministry, and Prime 

Minister’s Department), 

state government, 

SUHAKAM, and NGOs  

(efforts by the Central 

Committee which was set 

up in Phase 1) 

d. Engage with JAKIM and 

Islamic bureaucracy. 

e. Promotion through print, 

broadcasting and social 

media 

f. Encourage more civil and 

open public deliberations 

and debates on issues 

covered by ICERD. 

g. Bring in foreign countries 

to share on experiences of 

ratifying ICERD (including 

from the Muslim countries) 
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PHASE 3 : 

NEGOTIATION AND 

DELIBERATION 

 

(5-8 years)  

 

1. To produce ICERD 

provisions in the Malaysian 

context 

2. To debate ICERD in the 

parliament 

3. To engage with the Royal 

Council for their advice  

4. To amend any provision in 

the Federal Constitution 

and laws should it be 

necessary 

a. Attorney General 

Chambers drafts the Bill  

b. Submit the draft to the 

parliamentary committee 

for further deliberation 

c. Engagement with the Royal 

Council in order to get their 

advice. 

d. Table a motion in the 

parliament for approval 

(after thorough 

deliberation) 

e. Amend, if necessary, the 

constitution and related 

laws. 

f. Identify reservations from 

the Malaysian side, should 

the government agree to 

proceed.  

 

PHASE 4 – THE COMBO  

(1 year) 

 

A. SIGNING AND 

ACCEDING 

 

1. To identify ICERD 

provisions in the Malaysian 

context including 

reservations made 

2. To inform the general 

public about the said 

provisions 

 

a. The Central Committee, 

SUHAKAM to share the 

output of the accession (the 

provisions applied in the 

Malaysian context) 

B. CAPACITY BUILDING 

 

1. To ensure all office bearers 

and service providers 

(public and private) are 

aware of ICERD provisions 

and contextualize it in their 

respective policies and 

practices  

a. Briefing to office bearers and 

service providers (public 

and private) 

b. Media to assist the process 

c. Public discourses on 

Malaysia ICERD 

provisions 

PHASE 5 : 

MONITORING AND 

EVALUATION 

 

(post-accession) 

1. To evaluate the 

implementation of ICERD 

provisions in the country 

2. To act upon any violations 

relating to ICERD 

provisions 

a. Parliamentary Committee, 

related Ministries to 

evaluate the 

implementation and to 

produce report to the 

ICERD Committee 

(CERD) 

b. NGOs to produce their 

version of report (Shadow 

report) to CERD 

c. Presenting the report to the 

Parliament 
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6.2 Recommendations 

Human rights in Malaysia are incomparable to human rights in the West as they are subjected to the 

Constitution of the country that defines certain rights, including the privileges of Islam. As such, 

the concept of freedom shaped by the Western ideological to free Malaysian from any rule, custom, 

culture or religion threatening Islam as a religion of the Federation. Therefore, in reaching the 

security goal for Malaysia, human rights struggle can be initiated with certain limitations, especially 

when it relates to sensitive issues such as the issue of Islam and the privileges of Malays and 

indigenous people. If it is not properly controlled by the government, it could lead to several issues 

such as religious and racial conflicts, thus putting the country in a state of insecurity.181  

This report recommends that ICERD should be acceded to subject to certain reservations 

allowed in the implementation of ICERD. Without doubt, the accession to ICERD will not affect 

the superiority of the Federal Constitution as the supreme law of the country. This report would 

propose after studying the Federal Constitution and Syariah law’s perspectives that: 

1. Article 8 on issues of equality before the law and non-discrimination, Article 12 on right to 

education and Article 153 on the ‘special position’ in the Federal Constitution have direct 

correlation with provisions under ICERD, namely Article 1 and 2. In particular, Article 153 

goes in line with Articles 1(4) and 2(2) of ICERD. Both Federal Constitution and ICERD 

favour special measures or differential treatment to compensate for previous racial 

discrimination particular for the native and indigenous people. The NEP is one example 

where effort is taken to assist the Malays and Bumiputera through affirmative policy to help 

these ethnic groups. However, ICERD proposes a temporary measure and the special 

measure will be abolished after special measure is achieved in the country. ICERD 

                                                           
181 Zul’azmi Yaakob and Zailan Moris. (2019). Merangka Semula Falsafah Keamanan Sejagat dalam Konteks 

Malaysia. Islāmiyyāt 41(1): 69-81. 
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opponents argue that special measure has yet to be achieved and the ‘special position’ 

mentioned under Article 153 is permanent. However, ICERD does not specify a timeline or 

how long a particular period should be given to any special measure. It is the right of the 

state to determine the exact timeline. This polemic has led to the rejection of ICERD in 

Malaysia. Although there is no incompatibility between the Federal Constitution and ICERD 

in this matter, there should be a solution through public deliberation before any attempt to 

accede to ICERD in the future.  

2. Malaysia should interpret the Convention as not implying any obligations beyond the limits 

of their existing provision in the Federal Constitution. Article 5 of the ICERD can be put 

into reservation. The provision of this Article should be in line with the Federal Constitution 

and Syariah law. Therefore, several points such as the right to nationality, the right to 

marriage and choice of spouse, the right to inherit, and the right to freedom of thought, 

conscience and religion should be based on Malaysian Civil and Syariah law (see Table 6.1). 

Table 6.2: Some Legislation Affected under Article 5 of ICERD 

Article 5 of ICERD 

Provision of ICERD Legislation Affected 

Article 5: 

In compliance with 

the fundamental 

obligations laid down 

in Article 2 of this 

Convention, States 

Parties undertake to 

prohibit and to 

eliminate racial 

discrimination in all 

its forms and to 

guarantee the right of 

everyone, without 

distinction as to race, 

colour, or national or 

ethnic origin, to 

equality before the 

1. Freedom of religion and Conversion 

- Article 11(4) of the Federal Constitution; 

- Article 121 (1A) of the Federal Constitution; 

- Section 4(2)(i) of the Control and Restriction of the Propagation of 

Non-Islamic Religions (Pahang) Enactment 1989; 

- Control and Restriction of the Propagation of Non-Islamic Religions 

(Johore) Enactment 1991 (Enactment 12/1991);  

- Control and Restriction of the Propagation of Non-Islamic Religions 

(Kedah) Enactment 1988 (Enactment 11/1988); 

- Control and Restriction of the Propagation of Non-Islamic Religions 

(Kelantan) Enactment 1981 (Enactment 11/1981);  

- Control and Restriction of the Propagation of Non-Islamic Religions 

to Muslims (Malacca) Enactment 1988 (Enactment 1/1988);  

- Control and Restriction (Propagation of Non-Islamic Religions 

Among Muslims)(Negeri Sembilan) Enactment 1991 (Enactment 

9/1991);  
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law, notably in the 

enjoyment of the 

following rights. 

(d) Other civil rights, 

in particular. 

- Control and Restriction of the Propagation of Non-Islamic Religions 

(Pahang) Enactment 1989 (Enactment 5/1989);  

- Control and Restriction of the Propagation of Non-Islamic Religions 

Enactment 1988 (Enactment 10/1988);  

- Non-Islamic Religions (Control of Propagations Among Muslims) 

(Selangor) Enactment 1988 (Enactment 1/1988);  

- Control and Restriction of the Propagation of Non-Islamic Religions 

Enactment 1980 (Enactment 1/1980). 

 

2. Freedom of ‘thought and conscience’ 

- Section 16 of the 1992 Perak Criminal (Syariah) Enactment In 

Kedah; 

- Section 4 of its Syariah Criminal Offences Enactment 2014 

In Perlis,  

- Section 34 of Criminal Offences in The Syarak Enactment 1991 

 

3. Inheritance  

- Section 4 of the Pensions Adjustment (Amendment) Act 1983  

- Section 15 of the Pensions Act 1980. 

- Fatwa of all states on Inheritance  

 

4. Sexual Orientation and Gender Identity 

- Section 7 of the Kedah Syariah Criminal Code Enactment 1988 

Perlis,  

- Section 7 of the Criminal Offences in the Syarak Enactment 1991 

- Section 30 of the Syariah Criminal Offences Enactment (Takzir) 

(Terengganu) 

- Section 66 of the Syariah Criminal (Negeri Sembilan) Enactment 

1992 

 

5. Marriage 

5.1 Same Sex Marriage 

- Section 25 of the Syariah Criminal Offences (Kedah Darul Aman) 

Enactment 2014;  

- Section 13 of Criminal Offences in the Syarak (Perlis) Enactment 

1991  

- Sections 377A and 377D of the Penal Code  

- Section 11 of the Islamic Family Law Enactment of Malacca 2002. 

 

5.2 Interfaith Marriage 

- Section 10 of the Islamic Family Law (Kedah Darul Aman) Act 

2008 

- Section 3 of Law Reform (Marriage and Divorce) Act 1976 

 

 
Note: Syariah law Malaysia covers in 13 states and one Federal Territory in Malaysia. It is too wide to cover 

all states but they have similar jurisdictions. Therefore this table is managed only to cover and share some 
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provisions under the Syariah law from those selected states above. They reflect the whole understanding of 

Syariah law in Malaysia.  

 

3. After conducting a deliberative polling session, the finding is that Malaysians need to be 

exposed and educated about international law and its processes particularly in the case of 

ICERD. There are a lot of misunderstandings among the public about ICERD because they 

lack the knowledge and information about ICERD. Therefore, the public tends to subscribe 

to the propaganda played by certain groups out of fear regarding religious and racial issues. 

People need to be educated about international law and ICERD. Malaysia can follow the 

footstep of Indonesia. But the campaign needs to be aggressive. Perhaps school curriculum 

and subjects need to have input and explanation about international conventions particularly 

ICERD. Besides, the government should encourage campaign on the media and public talks 

on international issues particularly, propagating the importance of international conventions 

and treaties. These educational processes would take about 5 to 10 years in order to make it 

effective and for people to be ready to accept ICERD. This entails ensuring that religious 

education in schools emphasize the importance of building a cohesive society and teaching 

all students about all major religions and creating the platform for social cohesion, which 

allows Malaysians to come together and have an open dialogue to appreciate other religions. 

4. To accede to ICERD is a political decision with potential impact on the whole Malaysian 

community, and this will allow many institutions to be involved particularly the Royal 

Council and Parliament. The Malaysian government needs to hold a series of discussions 

and deliberations to engage all these institutions and convince them of the benefits and 

positive aspects on acceding to ICERD and to not succumb to baseless negative propaganda 

and fake news.  

 



 
 
 

152 
 

6.3 Conclusion 

The agenda to accede to ICERD was brought by the PH government. Since 1 March 2020, we saw 

a new government called Perikatan Nasional (PN) government replacing the PH government. Since 

this report was written, there has been no indication from the PN government to proceed in pushing 

this agenda to accede to ICERD. The first hurdle is the political willingness for the government to 

see the benefit of ICERD to Malaysia and to put in effort strategically to accede to it. Without 

political will from the PN government, it is difficult to begin the processes for ICERD’s accession 

as mentioned in the Roadmap and Recommendation sections.  

 The campaign to promote ICERD should be continued in order to increase the awareness of 

people about issues of racial discrimination. The effect of racial discrimination is bad to any 

multiracial society. Therefore, there is still hope that all sections of the Malaysian society will see 

the benefit of ICERD and willingly recognize the need to accede to it in the near future. This 

endeavour will need the full participation of many organizations particularly SUHAKAM in 

bringing the idea of acceding to ICERD into reality in Malaysia.  
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Glossary 

 

ICERD  International Convention on the Elimination of Racial Discrimination 

ASEAN Association of Southeast Asian Nations 

PROHAM  Society for the Promotion of Human Rights  

UDHR  Universal Declaration of Human Rights  

UNGA  United Nations General Assembly  

DAP  Democratic Action Party  

NOC   National Operations Council (Majlis Gerakan Negara) 

YDPA  Yang di-Pertuan Agong  

BN  Barisan Nasional  

PAS   Parti Islam Se-Malaysia (Malaysian Islamic Party)  

UMNO  United Malays National Organization  

LGBTQ  Lesbian, Gay, Bisexual, Transgender and Queer 

OIC  Organization of Islamic Cooperation  

IIUM   International Islamic University Malaysia    

MARA Majlis Amanah Rakyat  

PNB  Permodalan Nasional Berhad   

UiTM  Universiti of Technology Mara  

PERKIM Pertubuhan Kebajikan Islam Malaysia  

SIS  Sister in Islam  

COMANGO  Coalition of Malaysian NGOs 

UPR  Universal Periodic Review  

HRC  Human Rights Council  

JAKIM  Jabatan Kemajuan Islam Malaysia (National Council for Islamic Religious Affairs  

JAIPk  Jabatan Agama Islam Perak (Perak Islamic Religious Department) 

PBUH   Peace be upon him 
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Appendix 1 

International Convention on the Elimination of All Forms of 

Racial Discrimination 

 

Adopted and opened for signature and ratification by General Assembly 

resolution 2106 (XX) of 21 December 1965 

entry into force 4 January 1969, in accordance with Article 19 

The States Parties to this Convention,  

Considering that the Charter of the United Nations is based on the principles of the dignity and 

equality inherent in all human beings, and that all Member States have pledged themselves to take 

joint and separate action, in co-operation with the Organization, for the achievement of one of the 

purposes of the United Nations which is to promote and encourage universal respect for and 

observance of human rights and fundamental freedoms for all, without distinction as to race, sex, 

language or religion,  

Considering that the Universal Declaration of Human Rights proclaims that all human beings are 

born free and equal in dignity and rights and that everyone is entitled to all the rights and freedoms 

set out therein, without distinction of any kind, in particular as to race, colour or national origin,  

Considering that all human beings are equal before the law and are entitled to equal protection of 

the law against any discrimination and against any incitement to discrimination,  

Considering that the United Nations has condemned colonialism and all practices of segregation 

and discrimination associated therewith, in whatever form and wherever they exist, and that the 

Declaration on the Granting of Independence to Colonial Countries and Peoples of 14 December 

1960 (General Assembly resolution 1514 (XV)) has affirmed and solemnly proclaimed the necessity 

of bringing them to a speedy and unconditional end,  

Considering that the United Nations Declaration on the Elimination of All Forms of Racial 

Discrimination of 20 November 1963 (General Assembly resolution 1904 (XVIII)) solemnly 

affirms the necessity of speedily eliminating racial discrimination throughout the world in all its 

forms and manifestations and of securing understanding of and respect for the dignity of the human 

person,  

Convinced that any doctrine of superiority based on racial differentiation is scientifically false, 

morally condemnable, socially unjust and dangerous, and that there is no justification for racial 

discrimination, in theory or in practice, anywhere,  
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Reaffirming that discrimination between human beings on the grounds of race, colour or ethnic 

origin is an obstacle to friendly and peaceful relations among nations and is capable of disturbing 

peace and security among peoples and the harmony of persons living side by side even within one 

and the same State,  

Convinced that the existence of racial barriers is repugnant to the ideals of any human society,  

Alarmed by manifestations of racial discrimination still in evidence in some areas of the world and 

by governmental policies based on racial superiority or hatred, such as policies of apartheid, 

segregation or separation,  

Resolved to adopt all necessary measures for speedily eliminating racial discrimination in all its 

forms and manifestations, and to prevent and combat racist doctrines and practices in order to 

promote understanding between races and to build an international community free from all forms 

of racial segregation and racial discrimination,  

Bearing in mind the Convention concerning Discrimination in respect of Employment and 

Occupation adopted by the International Labour Organisation in 1958, and the Convention against 

Discrimination in Education adopted by the United Nations Educational, Scientific and Cultural 

Organization in 1960,  

Desiring to implement the principles embodied in the United Nations Declaration on the Elimination 

of Al l Forms of Racial Discrimination and to secure the earliest adoption of practical measures to 

that end,  

Have agreed as follows:  

PART I 

Article 1 

1. In this Convention, the term “racial discrimination” shall mean any distinction, exclusion, 

restriction or preference based on race, colour, descent, or national or ethnic origin which has the 

purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal 

footing, of human rights and fundamental freedoms in the political, economic, social, cultural or 

any other field of public life. 

2. This Convention shall not apply to distinctions, exclusions, restrictions or preferences made by a 

State Party to this Convention between citizens and non-citizens.  

3. Nothing in this Convention may be interpreted as affecting in any way the legal provisions of 

States Parties concerning nationality, citizenship or naturalization, provided that such provisions do 

not discriminate against any particular nationality.  

4. Special measures taken for the sole purpose of securing adequate advancement of certain racial 

or ethnic groups or individuals requiring such protection as may be necessary in order to ensure 
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such groups or individuals equal enjoyment or exercise of human rights and fundamental freedoms 

shall not be deemed racial discrimination, provided, however, that such measures do not, as a 

consequence, lead to the maintenance of separate rights for different racial groups and that they 

shall not be continued after the objectives for which they were taken have been achieved. 

Article 2 

1. States Parties condemn racial discrimination and undertake to pursue by all appropriate means 

and without delay a policy of eliminating racial discrimination in all its forms and promoting 

understanding among all races, and, to this end: (a) Each State Party undertakes to engage in no act 

or practice of racial discrimination against persons, groups of persons or institutions and to en sure 

that all public authorities and public institutions, national and local, shall act in conformity with this 

obligation;  

(b) Each State Party undertakes not to sponsor, defend or support racial discrimination by any 

persons or organizations;  

(c) Each State Party shall take effective measures to review governmental, national and local 

policies, and to amend, rescind or nullify any laws and regulations which have the effect of creating 

or perpetuating racial discrimination wherever it exists;  

(d) Each State Party shall prohibit and bring to an end, by all appropriate means, including 

legislation as required by circumstances, racial discrimination by any persons, group or 

organization;  

(e) Each State Party undertakes to encourage, where appropriate, integrationist multiracial 

organizations and movements and other means of eliminating barriers between races, and to 

discourage anything which tends to strengthen racial division. 

2. States Parties shall, when the circumstances so warrant, take, in the social, economic, cultural 

and other fields, special and concrete measures to ensure the adequate development and protection 

of certain racial groups or individuals belonging to them, for the purpose of guaranteeing them the 

full and equal enjoyment of human rights and fundamental freedoms. These measures shall in no 

case en tail as a con sequence the maintenance of unequal or separate rights for different racial 

groups after the objectives for which they were taken have been achieved.  

Article 3 

States Parties particularly condemn racial segregation and apartheid and undertake to prevent, 

prohibit and eradicate all practices of this nature in territories under their jurisdiction.  

Article 4 

States Parties condemn all propaganda and all organizations which are based on ideas or theories of 

superiority of one race or group of persons of one colour or ethnic origin, or which attempt to justify 

or promote racial hatred and discrimination in any form, and undertake to adopt immediate and 
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positive measures designed to eradicate all incitement to, or acts of, such discrimination and, to this 

end, with due regard to the principles embodied in the Universal Declaration of Human Rights and 

the rights expressly set forth in article 5 of this Convention, inter alia:  

(a) Shall declare an offence punishable by law all dissemination of ideas based on racial superiority 

or hatred, incitement to racial discrimination, as well as all acts of violence or incitement to such 

acts against any race or group of persons of another colour or ethnic origin, and also the provision 

of any assistance to racist activities, including the financing thereof;  

(b) Shall declare illegal and prohibit organizations, and also organized and all other propaganda 

activities, which promote and incite racial discrimination, and shall recognize participation in such 

organizations or activities as an offence punishable by law;  

(c) Shall not permit public authorities or public institutions, national or local, to promote or incite 

racial discrimination.  

Article 5 

In compliance with the fundamental obligations laid down in article 2 of this Convention, States 

Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee 

the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality 

before the law, notably in the enjoyment of the following rights:  

(a) The right to equal treatment before the tribunals and all other organs administering justice;  

(b) The right to security of person and protection by the State against violence or bodily harm, 

whether inflicted by government officials or by any individual group or institution;  

(c) Political rights, in particular the right to participate in elections-to vote and to stand for election-

on the basis of universal and equal suffrage, to take part in the Government as well as in the conduct 

of public affairs at any level and to have equal access to public service;  

(d) Other civil rights, in particular:  

(i) The right to freedom of movement and residence within the border of the State;  

(ii) The right to leave any country, including one's own, and to return to one's country;  

(iii) The right to nationality;  

(iv) The right to marriage and choice of spouse;  

(v) The right to own property alone as well as in association with others;  

(vi) The right to inherit;  
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(vii) The right to freedom of thought, conscience and religion;  

(viii) The right to freedom of opinion and expression;  

(ix) The right to freedom of peaceful assembly and association;  

(e) Economic, social and cultural rights, in particular:  

(i) The rights to work, to free choice of employment, to just and favourable conditions of work, to 

protection against unemployment, to equal pay for equal work, to just and favourable remuneration;  

(ii) The right to form and join trade unions;  

(iii) The right to housing;  

(iv) The right to public health, medical care, social security and social services;  

(v) The right to education and training;  

(vi) The right to equal participation in cultural activities;  

(f) The right of access to any place or service intended for use by the general public, such as transport 

hotels, restaurants, cafes, theatres and parks.  

Article 6 

States Parties shall assure to everyone within their jurisdiction effective protection and remedies, 

through the competent national tribunals and other State institutions, against any acts of racial 

discrimination which violate his human rights and fundamental freedoms contrary to this 

Convention, as well as the right to seek from such tribunals just and adequate reparation or 

satisfaction for any damage suffered as a result of such discrimination.  

Article 7 

States Parties undertake to adopt immediate and effective measures, particularly in the fields of 

teaching, education, culture and information, with a view to combating prejudices which lead to 

racial discrimination and to promoting understanding, tolerance and friendship among nations and 

racial or ethnical groups, as well as to propagating the purposes and principles of the Charter of the 

United Nations, the Universal Declaration of Human Rights, the United Nations Declaration on the 

Elimination of All Forms of Racial Discrimination, and this Convention.  

PART II 

Article 8 
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1. There shall be established a Committee on the Elimination of Racial Discrimination (hereinafter 

referred to as the Committee) consisting of eighteen experts of high moral standing and 

acknowledged impartiality elected by States Parties from among their nationals, who shall serve in 

their personal capacity, consideration being given to equitable geographical distribution and to the 

representation of the different forms of civilization as well as of the principal legal systems.  

2. The members of the Committee shall be elected by secret ballot from a list of persons nominated 

by the States Parties. Each State Party may nominate one person from among its own nationals.  

3. The initial election shall be held six months after the date of the entry into force of this 

Convention. At least three months before the date of each election the Secretary-General of the 

United Nations shall address a letter to the States Parties inviting them to submit their nominations 

within two months. The Secretary-General shall prepare a list in alphabetical order of all persons 

thus nominated, indicating the States Parties which have nominated them, and shall submit it to the 

States Parties.  

4. Elections of the members of the Committee shall be held at a meeting of States Parties convened 

by the Secretary-General at United Nations Headquarters. At that meeting, for which two thirds of 

the States Parties shall constitute a quorum, the persons elected to the Committee shall be nominees 

who obtain the largest number of votes and an absolute majority of the votes of the representatives 

of States Parties present and voting.  

5.  

(a) The members of the Committee shall be elected for a term of four years. However, the terms of 

nine of the members elected at the first election shall expire at the end of two years; immediately 

after the first election the names of these nine members shall be chosen by lot by the Chairman of 

the Committee;  

(b) For the filling of casual vacancies, the State Party whose expert has ceased to function as a 

member of the Committee shall appoint another expert from among its nationals, subject to the 

approval of the Committee.  

6. States Parties shall be responsible for the expenses of the members of the Committee while they 

are in performance of Committee duties.  

Article 9 

1. States Parties undertake to submit to the Secretary-General of the United Nations, for 

consideration by the Committee, a report on the legislative, judicial, administrative or other 

measures which they have adopted and which give effect to the provisions of this Convention: (a) 

within one year after the entry into force of the Convention for the State concerned; and  

(b) thereafter every two years and whenever the Committee so requests. The Committee may request 

further information from the States Parties.  
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2. The Committee shall report annually, through the Secretary General, to the General Assembly of 

the United Nations on its activities and may make suggestions and general recommendations based 

on the examination of the reports and information received from the States Parties. Such suggestions 

and general recommendations shall be reported to the General Assembly together with comments, 

if any, from States Parties.  

Article 10 

1. The Committee shall adopt its own rules of procedure.  

2. The Committee shall elect its officers for a term of two years.  

3. The secretariat of the Committee shall be provided by the Secretary General of the United 

Nations.  

4. The meetings of the Committee shall normally be held at United Nations Headquarters.  

Article 11 

1. If a State Party considers that another State Party is not giving effect to the provisions of this 

Convention, it may bring the matter to the attention of the Committee. The Committee shall then 

transmit the communication to the State Party concerned. Within three months, the receiving State 

shall submit to the Committee written explanations or statements clarifying the matter and the 

remedy, if any, that may have been taken by that State.  

2. If the matter is not adjusted to the satisfaction of both parties, either by bilateral negotiations or 

by any other procedure open to them, within six months after the receipt by the receiving State of 

the initial communication, either State shall have the right to refer the matter again to the Committee 

by notifying the Committee and also the other State.  

3. The Committee shall deal with a matter referred to it in accordance with paragraph 2 of this article 

after it has ascertained that all available domestic remedies have been invoked and exhausted in the 

case, in conformity with the generally recognized principles of international law. This shall not be 

the rule where the application of the remedies is unreasonably prolonged.  

4. In any matter referred to it, the Committee may call upon the States Parties concerned to supply 

any other relevant information.  

5. When any matter arising out of this article is being considered by the Committee, the States 

Parties concerned shall be entitled to send a representative to take part in the proceedings of the 

Committee, without voting rights, while the matter is under consideration.  

Article 12 

1. (a) After the Committee has obtained and collated all the information it deems necessary, the 

Chairman shall appoint an ad hoc Conciliation Commission (hereinafter referred to as the 
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Commission) comprising five persons who may or may not be members of the Committee. The 

members of the Commission shall be appointed with the unanimous consent of the parties to the 

dispute, and its good offices shall be made available to the States concerned with a view to an 

amicable solution of the matter on the basis of respect for this Convention;  

(b) If the States parties to the dispute fail to reach agreement within three months on all or part of 

the composition of the Commission, the members of the Commission not agreed upon by the States 

parties to the dispute shall be elected by secret ballot by a two-thirds majority vote of the Committee 

from among its own members.  

2. The members of the Commission shall serve in their personal capacity. They shall not be nationals 

of the States parties to the dispute or of a State not Party to this Convention.  

3. The Commission shall elect its own Chairman and adopt its own rules of procedure.  

4. The meetings of the Commission shall normally be held at United Nations Headquarters or at any 

other convenient place as determined by the Commission.  

5. The secretariat provided in accordance with article 10, paragraph 3, of this Convention shall also 

service the Commission whenever a dispute among States Parties brings the Commission into being.  

6. The States parties to the dispute shall share equally all the expenses of the members of the 

Commission in accordance with estimates to be provided by the Secretary-General of the United 

Nations.  

7. The Secretary-General shall be empowered to pay the expenses of the members of the 

Commission, if necessary, before reimbursement by the States parties to the dispute in accordance 

with paragraph 6 of this article.  

8. The information obtained and collated by the Committee shall be made available to the 

Commission, and the Commission may call upon the States concerned to supply any other relevant 

information.  

Article 13 

1. When the Commission has fully considered the matter, it shall prepare and submit to the 

Chairman of the Committee a report embodying its findings on all questions of fact relevant to the 

issue between the parties and containing such recommendations as it may think proper for the 

amicable solution of the dispute.  

2. The Chairman of the Committee shall communicate the report of the Commission to each of the 

States parties to the dispute. These States shall, within three months, inform the Chairman of the 

Committee whether or not they accept the recommendations contained in the report of the 

Commission.  
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3. After the period provided for in paragraph 2 of this article, the Chairman of the Committee shall 

communicate the report of the Commission and the declarations of the States Parties concerned to 

the other States Parties to this Convention.  

Article 14 

1. A State Party may at any time declare that it recognizes the competence of the Committee to 

receive and consider communications from individuals or groups of individuals within its 

jurisdiction claiming to be victims of a violation by that State Party of any of the rights set forth in 

this Convention. No communication shall be received by the Committee if it concerns a State Party 

which has not made such a declaration.  

2. Any State Party which makes a declaration as provided for in paragraph I of this article may 

establish or indicate a body within its national legal order which shall be competent to receive and 

consider petitions from individuals and groups of individuals within its jurisdiction who claim to be 

victims of a violation of any of the rights set forth in this Convention and who have exhausted other 

available local remedies.  

3. A declaration made in accordance with paragraph 1 of this article and the name of any body 

established or indicated in accordance with paragraph 2 of this article shall be deposited by the State 

Party concerned with the Secretary-General of the United Nations, who shall transmit copies thereof 

to the other States Parties. A declaration may be withdrawn at any time by notification to the 

Secretary-General, but such a withdrawal shall not affect communications pending before the 

Committee.  

4. A register of petitions shall be kept by the body established or indicated in accordance with 

paragraph 2 of this article, and certified copies of the register shall be filed annually through 

appropriate channels with the Secretary-General on the understanding that the contents shall not be 

publicly disclosed.  

5. In the event of failure to obtain satisfaction from the body established or indicated in accordance 

with paragraph 2 of this article, the petitioner shall have the right to communicate the matter to the 

Committee within six months.  

6.  

(a) The Committee shall confidentially bring any communication referred to it to the attention of 

the State Party alleged to be violating any provision of this Convention, but the identity of the 

individual or groups of individuals concerned shall not be revealed without his or their express 

consent. The Committee shall not receive anonymous communications;  

(b) Within three months, the receiving State shall submit to the Committee written explanations or 

statements clarifying the matter and the remedy, if any, that may have been taken by that State.  

7.  
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(a) The Committee shall consider communications in the light of all information made available to 

it by the State Party concerned and by the petitioner. The Committee shall not consider any 

communication from a petitioner unless it has ascertained that the petitioner has exhausted all 

available domestic remedies. However, this shall not be the rule where the application of the 

remedies is unreasonably prolonged;  

(b) The Committee shall forward its suggestions and recommendations, if any, to the State Party 

concerned and to the petitioner.  

8. The Committee shall include in its annual report a summary of such communications and, where 

appropriate, a summary of the explanations and statements of the States Parties concerned and of 

its own suggestions and recommendations.  

9. The Committee shall be competent to exercise the functions provided for in this article only when 

at least ten States Parties to this Convention are bound by declarations in accordance with paragraph 

I of this article.  

Article 15 

1 . Pending the achievement of the objectives of the Declaration on the Granting of Independence 

to Colonial Countries and Peoples, contained in General Assembly resolution 1514 (XV) of 14 

December 1960, the provisions of this Convention shall in no way limit the right of petition granted 

to these peoples by other international instruments or by the United Nations and its specialized 

agencies.  

2.  

(a) The Committee established under article 8, paragraph 1, of this Convention shall receive copies 

of the petitions from, and submit expressions of opinion and recommendations on these petitions 

to, the bodies of the United Nations which deal with matters directly related to the principles and 

objectives of this Convention in their consideration of petitions from the inhabitants of Trust and 

Non-Self-Governing Territories and all other territories to which General Assembly resolution 1514 

(XV) applies, relating to matters covered by this Convention which are before these bodies;  

(b) The Committee shall receive from the competent bodies of the United Nations copies of the 

reports concerning the legislative, judicial, administrative or other measures directly related to the 

principles and objectives of this Convention applied by the administering Powers within the 

Territories mentioned in subparagraph (a) of this paragraph, and shall express opinions and make 

recommendations to these bodies.  

3. The Committee shall include in its report to the General Assembly a summary of the petitions 

and reports it has received from United Nations bodies, and the expressions of opinion and 

recommendations of the Committee relating to the said petitions and reports.  
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4. The Committee shall request from the Secretary-General of the United Nations all information 

relevant to the objectives of this Convention and available to him regarding the Territories 

mentioned in paragraph 2 (a) of this article.  

Article 16 

The provisions of this Convention concerning the settlement of disputes or complaints shall be 

applied without prejudice to other procedures for settling disputes or complaints in the field of 

discrimination laid down in the constituent instruments of, or conventions adopted by, the United 

Nations and its specialized agencies, and shall not prevent the States Parties from having recourse 

to other procedures for settling a dispute in accordance with general or special international 

agreements in force between them.  

PART III 

Article 17 

1. This Convention is open for signature by any State Member of the United Nations or member of 

any of its specialized agencies, by any State Party to the Statute of the International Court of Justice, 

and by any other State which has been invited by the General Assembly of the United Nations to 

become a Party to this Convention.  

2. This Convention is subject to ratification. Instruments of ratification shall be deposited with the 

Secretary-General of the United Nations.  

Article 18 

1. This Convention shall be open to accession by any State referred to in article 17, paragraph 1, of 

the Convention. 2. Accession shall be effected by the deposit of an instrument of accession with the 

Secretary-General of the United Nations.  

Article 19 

1. This Convention shall enter into force on the thirtieth day after the date of the deposit with the 

Secretary-General of the United Nations of the twenty-seventh instrument of ratification or 

instrument of accession.  

2. For each State ratifying this Convention or acceding to it after the deposit of the twenty-seventh 

instrument of ratification or instrument of accession, the Convention shall enter into force on the 

thirtieth day after the date of the deposit of its own instrument of ratification or instrument of 

accession.  

Article 20 

1. The Secretary-General of the United Nations shall receive and circulate to all States which are or 

may become Parties to this Convention reservations made by States at the time of ratification or 
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accession. Any State which objects to the reservation shall, within a period of ninety days from the 

date of the said communication, notify the Secretary-General that it does not accept it.  

2. A reservation incompatible with the object and purpose of this Convention shall not be permitted, 

nor shall a reservation the effect of which would inhibit the operation of any of the bodies 

established by this Convention be allowed. A reservation shall be considered incompatible or 

inhibitive if at least two thirds of the States Parties to this Convention object to it.  

3. Reservations may be withdrawn at any time by notification to this effect addressed to the 

Secretary-General. Such notification shall take effect on the date on which it is received.  

Article 21 

A State Party may denounce this Convention by written notification to the Secretary-General of the 

United Nations. Denunciation shall take effect one year after the date of receipt of the notification 

by the Secretary General.  

Article 22 

Any dispute between two or more States Parties with respect to the interpretation or application of 

this Convention, which is not settled by negotiation or by the procedures expressly provided for in 

this Convention, shall, at the request of any of the parties to the dispute, be referred to the 

International Court of Justice for decision, unless the disputants agree to another mode of settlement.  

Article 23 

1. A request for the revision of this Convention may be made at any time by any State Party by 

means of a notification in writing addressed to the Secretary-General of the United Nations.  

2. The General Assembly of the United Nations shall decide upon the steps, if any, to be taken in 

respect of such a request.  

Article 24 

The Secretary-General of the United Nations shall inform all States referred to in article 17, 

paragraph 1, of this Convention of the following particulars:  

(a) Signatures, ratifications and accessions under articles 17 and 18;  

(b) The date of entry into force of this Convention under article 19;  

(c) Communications and declarations received under articles 14, 20 and 23;  

(d) Denunciations under article 21.  

Article 25 
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1. This Convention, of which the Chinese, English, French, Russian and Spanish texts are equally 

authentic, shall be deposited in the archives of the United Nations.  

2. The Secretary-General of the United Nations shall transmit certified copies of this Convention to 

all States belonging to any of the categories mentioned in article 17, paragraph 1, of the Convention. 
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Appendix 2 

 

 

Interview with Dato’ Saifuddin Abdullah, Minister of Foreign Affairs, Malaysia at the Wisma 

Putra, Putrajaya on 5 December 2019. 

 

 

1. Suhakam asked me to study of ICERD and I said you as a minister that been given a task 

to ensure to promote ICERD - not only is it also other six no convention because it is part of 

the manifesto of PH. We know that ICERD faces something block, you know, so the 

government stopped to ratify ICERD. My question is are we going to stop totally or maybe 

we just postpone and review and probably in future we might put forward against the agenda 

to perhaps identify ICERD?  

 

No. Out of the nine international conventions on human rights, we have ratified three. So we have 

six more including ICERD. But the way the government work is that each of the six divided into 

several ministries as a new agency and for ICERD it falls under the prime minister department - 

Wartha Moorthy (Minister in Prime Minister’s Department handling National Unity). But foreign 

ministry comes into the picture because we represent Malaysia for the UPR process.  

 

So, that is how we come in and probably because as foreign minister, I spoke about the rectification 

and many people thought that we are the lead agency, but we also cannot say "oh, we are not enough 

- we are part and parcel of the thing". Now, when rectification of ICERD was first mooted, it was a 

statement made by Wartha.  

 

I thought the statement was innocent enough. I say the same thing anyway. And it is all about the 

government is planning to ratify the remaining six, which includes ICERD. Unfortunately, and I 

think I must admit that we were caught by surprise.  

 

We did not envisage the kind of opposition especially the emotion that came from the opposition to 

the extent that we have to make an announcement that we will not ratify ICERD. But in actual fact, 

the thinking is we will still want to ratify ICERD but definitely it is not the one that we want to do 

at the early stage.  

 

So for now we are looking at two low hanging fruits. That is the UN Convention Against Torture 

and the one regarding enforcing and forced disappears. ICERD is still on the table, especially when 

you look at the proposal minister Waytha Moorthy to establish the national harmony commission. 

 

Because national harmony commission addresses issues that is very directly with ICEP and also the 

idea of to abolish “Sedition Act” with or without amending the penal code. So, even if we are saying 

that we are not, we are not ratifying ICERD now, but the debate that is related to ICERD is very 

much relevant to these two processes. One, the formation of the national harmony commission and 

number two abolishment of Sedition Act with or without amendment to penal code. 

 

2. One of the arguments that against ICERD they say that - people never been consulted, 

suddenly disappeared out of blue saying that we got to ratify ICERD. And in fact, ICERD 
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also in the provision have some component which I think considered contradict to our law, 

constitution and also and really our position so our syariah law. The government right now 

whether government want to take opportunity, to explain first to the people before it on 

decided to do to ratify ICERD all governments have been to do like many other countries, 

actually, because I also asked Turkey, Indonesia, they never consulted their people they say 

we ratified and no complaint from the people but not Malaysia. Probably there's a 

government's mind when that when they started the idea about ICERD then suddenly 

backfires. So, what do you think about the best approach in the future?  

 

There are a couple of things here. Number one for people who bring up the idea of participation. 

When I look at comments and where they're coming from, I begin to question whether they are 

really pro participatory process because these people will never be known to be getting themselves 

involved in a participatory process in the past or is this just a way to put resistance to the public. 

But nevermind, we take it positively that yes, we need to do more participation and because of that, 

we need to plan it properly. 

 

Number two, I think there is a lot of confusion among Malaysians when it comes to what is 

international and what is local. For example, there are still many people, who are in decision-making 

processes, including in the parliament who feel that "why must we really be bothered with this 

ICERD and whatnot". Now, we know that ICERD and all the other international convention are not 

perfect. But we want to ratify for two reasons. Number one, we want to put a threshold - we want 

to a standard to whatever we're doing. And we look at it and whatever is a minimum standard. We 

don't even look at all that is the goal that you must achieve. 

  

To me is a minimum standard or every standard if you like. Look, we have to benchmark ourselves 

to set the standard. Number two, in the international community, if you are not a signatory of a 

certain convention, you don't belong to the club. And hence sometimes, you find that doors when 

negotiation on certain topics which are pertinent to you are close. You really have to knock on doors 

to get into the discussion. But even now, even we have not yet rectified the remaining six, but simply 

because we see we are progressing towards it already - we are opening doors and people are looking 

at us in a new way. 

  

The other thing is, on the details, whether it involves whether it will in any way be detrimental to 

the racks of the Malay position of Islam and the believers and so on. I think we have the answer. 

There are two things. Number one, it will not in any way jeopardize what is already in the 

constitution. Number two as to where and when to ratify when we think that there are certain things 

that are questionable, we can always make reservations. So, there are countries who have ratify, 

ICERD but they make specific reservation.  

 

But yes, I understand we need to communicate better with all stakeholders to explain the reason the 

goal, the objective, why we want to ratify and number two, to also impress upon people that we are 

taking care of all that is related to the rights of the Muslim and so on that is in the constitution. 

 

 

3. We have several people, so we get an opinion from them. People like I also interview Datuk 

Dr Asri Zainal Abidin - Mufti of Perlis. So he would ask us, hey, we know what do you do 
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think about ICERD. It is compatible with Islamic Sharia law. He said it is compatible - nothing 

wrong. The only thing he said the time is not right to introduce. So do you agree on that?  

 

Yes, I agree. I think that is why we have to be very cautious timing, talking to the right people 

getting buy-in from all of the stakeholders. And, when the economy is not doing very well, no matter 

what you do on human rights on the on democratization, it is going to be less appreciate that because 

to most people, they want food on the table. And so long as you have issues on economics, the 

timing is really not for things like ICERD.  

 

4. And also based on my previous interview with Datuk Ayob Khan Pitchay - head of 

counterterrorism of Police special branch. I asked him about Islamic state ISIS because I 

conducted research with ISIS before. I asked him, you know, do you think ISIS as a treat to 

Malaysia? He said, No, surprisingly. Then I asked him again, what is the threat for Malaysia 

right now? He said racism.  

 

So, I don't know this from his point of view. Do you think that we need ICERD because we 

know that racism is not really if we couldn't control you know, monitor well, it can erupt into 

a bigger crisis in Malaysia like what has happened in 1969. What do you think? 

 

Well, I do not know what is Datuk Ayob's point, but on racism, I think it is a big issue. I think on 

ISIS, probably. But let's put it this way terrorism is a threat, I'm sure he will share with you have 

the same thing. But he may be right. It may not necessarily be in the form of ISIS, but it can be in 

other forms. And we know that when it comes to terrorism, they can, come out in various forms, 

and in this part of the world is not ISIS, but there are JI and so on and so forth. Now coming back 

to racism. My worry is that at one time, I thought racism is the biggest problem in politics. And I've 

been talking about this for more than 10 years. I still think that we need to put an end to politics of 

race. I feel very strongly about it.  

 

Now, people like Distinguished Professor Dr. Shamsul Amri will tell you that based on his research, 

there are two tiers of racism. One calls it the elite level - where this involves the media, the politician 

and so on. And then the second tier is grass hood. To him, the problem is at the elite level, but not 

so much at the grass-root level. I concur with him. But I have not met him for a long time. So I 

really want to find out whether it is still like that. Or, my concern - my worry is that what is 

happening in the first year has slowly trickle down to the second tier. 

 

And I think the biggest problem is due to politics and the way people can pay. And I give you one 

simple example, which involves me personally. Just to show that you know, this is not elite 

anymore. These are people at the grassroots level. Very recently in basketball, you know, I've 

always been involved. There was this incident during the opening ceremony of the Piala Milo 

tournament, which is an annual thing for under 15. For two decades ready, you always have milo 

cup every year. During the opening ceremony, there was the national anthem, unfortunately, 

someone on the LED screen put up the wrong Malaysia flag instead of what is right. Then it went 

viral. Especially on Twitter, I was just replying and I said, the authority should investigate, and 

action must be taken. 
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I know there are laws about this. I think we have to be serious because it's not the first time because 

before this also involving basketball, but then we know that before there were other incidents, 

especially in sports. Then suddenly, the debate turned racial. When they say, this is the problem 

when MABA is you know, especially with the DAP blah, blah, blah. And then I replied by saying 

- if you know MABA it won't be like this. Because I know there's no dap in MABA. 

 

Then they start attacking MCA, then they start attacking Chinese. Please don’t rationalize this. 

There is a problem. Let the police investigate and enjoy police as investigated. And if they found 

the culprit because it should be punished. He could be a Chinese or Malay it doesn’t matter. All 

right, and in Piala Milo, there are of course majority to Chinese that fella because basketball is still 

a Chinese majority game, but there are more and more Malays and non-Chinese are playing 

basketball. But what I'm trying to share is that incident has sparked a lot of debate on social media, 

which is very race-based if not racist in nature. So, my worry is if we are not careful if it is still at 

the elite level, I think you know, you can talk to politicians that shut their mouth. But if it has filtered 

down to the grassroots, I think we have reason to worry. 

 

5. Yeah, I think totally agree with you because our economy is not so good and then because 

of that people use other issues including religion is to argue on certain things and to blame on 

other groups of people know exactly the group we put actually winning trigger what's going 

on right now, we come to our race relations. But I remember one thing, is the Fareed Zakaria 

- commentator in CNN, he argued that, "if if the community or the society have a significant 

number of middle the class- say 50%, so it's difficult for the country to face two things. One 

is Coup d'état and the other thing is a revolution. So that's why when coming to Malaysia - 

according to our statistical department our middle class, middle class is when we were more 

than 50%. Even the bank says so. I believe that there's an issue based on religions, but I don't 

think it will be triggered by a revolution or even crisis. 

 

But it is sufficient to go into severe polarization. I underlined the word polarization -it is normal. 

And we should not simply jump at we are polarized something you can avoid it during a certain 

kind of polarization. But severe polarization is something that we should be careful with. Now and 

this is why ICERD comes relevant. Because by ratifying, then you actually get the world look at 

you. But some people are not comfortable with the world looking at you To me, sometimes you 

need to be reminded that rather you have ratified why we are doing A, B and C. Some people say 

oh, we are a sovereign state, therefore we don't take outside interference. The thing that is you have 

to define interference in a certain way. I think reminders from the national organization should not 

be inferred as interference. But for people to remind us I think it is not something wrong. 

 

The other thing is we need to have specific research in this area. I remember there was a time Nikita 

UKM has done some research. I think in some cities in Peninsular Malaysia I think we really have 

to look. Two things that we need to look. Number one, to what extent has racism now being 

embraced a little bit to embrace by people if we know it is a big number or the percentage will have 

to do something about it. Number two - I know this is not something that people like to do, but 

sometimes you need to know what our and where are the flashpoints? Because this is where the 

harmony commission comes into the picture. For example, we know that there is one area is not 

good to name the area by I think most people will know there is one area which recently had some 

interracial issues. 
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Should there be an accident in the area? But if an accident in that particular area, involved Malay 

and non-Malay. And if you are not careful, it can grow into something else. So, even without proper 

research, if I am a member of the national harmony commission. I know that is a flashpoint. But we 

need to know where the other flashpoints are? Not to say we will be spying on this. But then, if 

mediation needs to be conducted wherever or whenever certain incidences erupt, then we know 

exactly, but we need proper research on this on this point.  

 

6. Okay, two more questions. Last question. One last question that I want to ask you. I think 

you were raised one thing about the concern of people, even scholars are about foreign 

interference in our politics. And based on my study, as well, as I see that many 

incompatibilities were the provision in the Sharia law compared to ICERD, which I think we 

get resolved it through the reservation.  

 

Reservation or amendment and so long as it is within in our constitution. 

 

7. And so another thing is that is a worry - article 153. But the special position of the lay of the 

Jewish people, even though in ICERD, it religions right, but the problem is, ICERD put some 

timeframe that you need to declare how long you need to have that kind of protection because 

it cannot be forever. It must be a certain period. So if we decide, you know, where to put the 

image, or we don't want to put a certain limit or we don't want to. And even when coming to 

Shariah law, of course, it comes from Al-Quran and Sunnah. Then and they will either the 

pressure from intermission and committee of commissioner said we need to remove the 

pressure to measure to ensure that we change our law you know, to suit their needs. One, if it 

is LGBT, was because that no rights protected by protected right now, we definitely will be 

against this rights. So what do you think about?  

 

I think there are two things, but these two things. It, a lot of explanation, because we are touching 

on a very sensitive area to some people in Malaysia. Number one, this idea needs a proper outlook 

on some of those sensitive areas. Say for example, LGBT. Now, in the previous administration, we 

just don't discuss it in the current administration, yes, who says you cannot discuss it. So, we have 

to be, we have to be wary of the fact that listening is not tantamount to legitimizing. 

 

Recognizing that there is an issue is also not tantamount that to institutionalizing. So, from that 

number one, we move to number two, which means to say there are certain things that we can work 

within the ICERD framework. But there are certain things we will say no this one we cannot do. 

Like, for example, it is impossible for any government of Malaysia to say that the special Malaysia 

rights article 153 will be reviewed after 15 years. So this is not compromised. You don't expect 

Malaysia to recognize the rights of the LGBT to do X and Y, but we will protect so that they won't 

be discriminated against in ABC. So some people will not agree with Malaysia then it will say, look, 

this is how we look at this issue, Malay rights and LGBT. There are certain things that we can do, 

there are certain things that we cannot do. 

  

Now, if that moment we say reservation and they said look, you can do this with reservation, but 

after 10 years, you need to review then we tell them look, we want this reservation and we're going 

to tell you, even after 10 years, we're not going to review and if they say because of that you cannot 
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ratify - so be it. Then we simply say look, we have gone through all the due process, we want to 

ratify by since, you are saying that we must read we must ratify 100% and you cannot compromise 

on certain things we can't. Well, there is a possibility at the end of the day we cannot ratify. But 

along the way, even the other convention, whether we ratify or not, we must keep on improving 

whatever laws and policy that we had.  

 

Just to give another example, the convention against torture. Whether we're going to ratify tomorrow 

or next year, we still have to look at the way the point that there are so many of our people, not so 

many but a significant number of people who are to die under police custody. So that falls under 

uncapped, but even if you don't want the book even if you're not able to ratify, we still have to look 

at this law. So, to me, that is why I always use the international human rights convention. Sometimes 

as a mirror sometimes as a benchmark.  

 

8. My last question, if you consider one day you're going to ratify ICERD, I was talking about 

roadmap - how long it takes for us to accept ICERD. Now you mentioned just now we need to 

do some research. So what's next step for Malaysia and how long it takes to ratify?   

 

To be practical I don’t think we can do it this term because we have to move to low hanging fruit 

first, which is supposed to be the least controversial. So, if we cannot do that one - then it is 

impossible to do it. We still have three more years, I think we can push for two. But ICERD is 

already at the end of it. 
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Appendix 3 

ICERD in Malaysia with Datin Paduka Marina Mahathir on 29 November 2019 at her office in 

Bangsar. 

 

Prof. Aziz: First of all, Datin, thank you so much Datin Marina for allowing us to interview 

you and 

to discuss with you. Actually we will try to very be informal here, that is why, I just wear T-

Shirt and its not my formal dress, you know. As you know that we have to wear a proper 

dress, tie, for classes and for almost everything at work, its UUM procedure. Anyway, ...first 

of all, I think we want to ask you about ICERD. I think you familiar with ICERD and also 

why you think... (interupted by Datin Marina ) 

Datin Marina: Do I have to sign or anything for research, usually there’s a form or something … 

 

Dr. Ummu: Is there any? I think we are just need to declare that we interview you for this 

research. 

Datin Marina: Okay. 

 

Prof. Aziz: Okay, I think you are familiar with ICERD and also, when do you think is it 

suitable for ICERD to be introduced in Malaysia? Yeah, government has the intention to 

introduce ICERD but due to many criticism, suddenly the government decided not to ratify . 

You think ICERD is needed in Malaysia in the current context? 

Datin Marina: Yeah, I think.. I think we need it because number one, we already know.. I think we 

are part of the community of nations then we should be in the same standard with everyone else. 

Secondly, I think if we don’t signed it, I don’t think we can legitimately criticise anyone else for the 

same sort of discriminations and thirdly, I think the problem was that, it was poorly explained 

because of badly strategizes. It was very hypocritical of the opposition because they themselves too, 

had wanted to ratify it at one point. And when you know the current government, when they were 

in the opposition previously, they wouldn’t supported it. They did not have a clue but now they are 

using it to just to score political points and like other conventions, CEDAW for example, there are 

always reservation that you can see. You know, so actually, it is not that big deal except for politics 

lah. So yeah, that’s a lot of misleading stuff. 

 

Prof. Aziz: What do you think, what is the actual main arguments from the government side, 

you know, when they decided to ratify before? You know, because as we know that ICERD is 

not new to be studied by the previous government but then, we would know it is propagated 

by opposition back then, now become the government, so why do you think that happen? Is it 

because of the manifesto stating that they are going to ratify ICERD or it is more due to 

politics, rather than acting on intention on to protect all Malaysians? 

Datin Marina: Well, I can’t speak for the government. I am not the government. Well you know 

because one of the things, I think I wouldn’t know exactly either it was a manifesto or what, I think 

that, is the correct approach because you know, do we want to be a part of other circles of countries? 

they chose to ratify you know. The government should have ideas how to approach it. I think it’s 

better to educate the public first and then say why, but yeah I think it’s a bit too rush. 
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Dr. Ummu: Datin.. what do you think, do you we need ICERD? what about constitutions and 

other legislations, do you think it’s enough? 

Datin Marina: Because you don’t deal with...or because we absolutely have nothing to do with 

..say... issues like this, you know, when landlords advertised for rental and they say Chinese only. 

Things like that, and we have nothing to deal with that. Do we? I mean, I think, I don’t know really. 

We don’t have anything to deal with that. We don’t have anything to deal with retailers saying that 

they won’t employ any girls that wear tudung as a sales person. We don’t actually deal with these 

things. So I think you know, we might not feel it , you know, and in a way, could send the message 

that no need to ratify it. The federal constitution is there but it is not enough obviously because 

things like this happened and there a nothing to refer to. I mean you could try those anyone who 

wanted to take it all the way to the court and decide on the constitution. [video1:00:26] They actually 

done that, there would be a test. But you know I don’t see why not. I mean it doesn’t counter our 

federal constitutions because you know as some countries that have done, they have signed it but as 

long as it does not contradict with our institutions, then yeah. 

 

Prof. Aziz: We also engage with our scholars from Indonesia, Turkey also Qatar in order to 

prepare ourselves with this research. So among of their responses saying they consulted the 

people in order them to ratify ICERD. So that also is the argument came from the government 

actually, They don’t need to consult with the people because once they ratify then later on, 

they will start educating the people you know. You see that backfire you know. So… 

Datin Marina: I think it depends... I mean when we were signing CEDAW, I think the government 

did engage with the groups things like that, of course they do [video1:1:38] that and there is still 

on-going work to meet the reservations and things like that. Being hold as accountable and you 

know, we have to keep reporting to CEDAW community, how we doing now, how we moving 

towards the full implementations of CEDAW and the same with ICERD too. I mean we could do 

the same. You can deal the one you can deal with and leave aside that one and you know it allows 

us for affirmative actions. That would be not a problem under ICERD but because it’s been too long 

and you know, it made into certain issue and all that. 

 

Dr. Ummu: Do you think that it is because of misguided information which have led to 

different conception on ICERD? But the truth is, it is not that bad. 

Datin Marina: No, no it isn’t. I mean yeah, things are as in good and bad, as you want to perceive, 

you know, but it is just like the ICC, which was the next thing, they did not learnt anything from 

ICERD. Again they were subject to massive political propaganda that came in and we did not sign 

that either. That is just a very shame because, now look, you know, I think it’s Gambia or something 

is taking the Chinese right, the Chinese or the Burmese that down straight to the ICC. It’s either- 

yeah I think it’s Uyghurs. It’s about the Uyghurs, you know, so we could have done that, you know. 

But because we are not part of it, it’s like.. yeah. 

 

Dr. Ummu: Datin, Datin, one more.. Sorry, this just came into my mind. You know I think I 

share the same concern with some part of the groups. I understand when you say ICERD 

where it promised to equal treatment to everybody. What if you know, there is a concern on 

like LGBT group, you know... so... 
Datin Marina: Why? Because it’s a not race, it’s not about sexuality. 

 

Dr. Ummu: I see.. 
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Datin Marina: I don’t see anything in there. Its about race, right? Its International Convention of 

Elimination of Racial Discrimation. So where does LGBT come in and anyway why we would want 

to discriminate againts LGBT people. I never had a good understanding of that. Why? 

 

Prof. Aziz: I think based on our reading also when we follow the issues from the last December 

when this issue erupted. So one of the concerns, among of those who against ICERD, they said 

that there are two factors, one, is sebab Malay itself you know, Article 153 issue of Malay 

reserved, Malay armies and so on. But the other one argue is, about Islam saying that Syariah 

law incompatible with ICERD, you know. So that’s why it cames the idea of LGBT, which is 

not.. 
Datin Marina: But that is a real representation of ICERD that is one thing. Number two there are 

Muslim countries that signed ICERD, right? So why is that all about. And number three, Islam itself 

doesn’t allow to us discriminate, right? You know? 

 

Dr. Ummu: How do we deal Datin, with the fabric of religion and because Malay, Muslim and 

Islam right? Being defined as Muslim right? Malay is defined as Muslim. Macam mana tu 

kalau... 

Datin Marina: I mean.. it’s, yeah unfortunate because of course there are Muslims who are not 

Malay and also you know right now, the only other country that identify race and religion is Israel, 

Burma is about to do that too. You know, you only Burmese when you Buddhist, it’s not the way 

to think about it. It needs, to me, it’s well in the constitution unfortunately I can’t do about that. I 

think that you can think relatively you can justify it, within the ICERD framework. But I think the 

total opposition to win and not signing it boxes us into a corner when we can’t deal with this 

discrimination against ourselves, so that’s the corner that we found ourselves [video2:1:38]. But 

you know , what buzz me is that, how can you complained about racial discrimination in anywhere 

else or religious discrimination anywhere else. If you know, we are protecting our own, you know. 

So I think it has been hijacked and... 

 

Prof. Aziz: There is also an argument that came from Minister Mujahid Yusof Rawa. Dr. 

Mujahid saying that actually the intention is to throw the idea first and invite debates about 

ICERD you know. Then suddenly according to him, this issue has been hijacked by political 

opposition which use this to condemn Pakatan government and so on, so it is more politics 

rather then... 

Datin Marina: Well, it is really naïve to think that you can just throw this out and we are not that 

mature of society that we cant talk about this rationally and easily persuaded by all sort of you know, 

very click-baiting type of arguments. I think it comes down to, do we believe of racial 

discrimination?. Do we believe that people should be discriminated on the basis of race and we 

don’t, in principle to believe in that right? And affirmative action is done everywhere it’s not just 

race-based, its gender- based, its class-based, and it works but it is time limited. You know and there 

is nothing wrong with it. We need to get people out to the same level then that’s fine but to think of 

it as you know the entitlement, right and all that, is a bit.. 

 

Dr. Ummu: What is the biggest challenge that you see in Malaysia, over a few weeks from 

now, one or two years. if I...if we ask the question again, how to achieve ICERD in a full force 

to the ratification what are the barriers you see if you can put it into hierarchical order, if you 

want to. Because it is a lot you know... 
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Datin Marina: The biggest block would be the Article 153, I guess but we can’t do anything about 

that. That’s in the constitutions. But we can deal with the law you know, things like rental, 

employment, that some of the thing we can do surely you know, and that is not too difficult and 

most people would see that. But it means also, it brings especially employment with meritocracy... 

if you believed in meritocracy then you should give up on race and gender, appearance or whatever 

right?. But I guess people would always use to,you know thinking of it as entitlement which I think 

a kind of uncomfortable you know, to think that you are entitled to something just because you are 

of a certain a race. You know, I don’t know, I just find that a bit difficult. 

 

Prof. Aziz: One of the arguments from those who critic the about ICERD saying that we would 

like to subject ourselves to the international law. Meaning that you know once we ratify, we 

have to fulfil the commitment that we gave, in order to follow, unless, we put some reservation 

in the convention. But for those who believed that once we ratify saying that, for example the 

United Nations can intervene to dictate our laws, our rights in Malaysia. So they worry that 

kind of intervention from international law. 

Datin Marina: You know that US government’s argument, why they don’t sign international 

convention, they don’t sign CEDAW. I mean if we were going to think like that, then we should 

leave the UN lah. It’s simple, because we (the US) already signed so many other things. So why do 

we complain about this one (the ICC)? , So, do we (Malaysia) want to be like that? 

 

Prof. Aziz: In fact we are among the worst countries that are reluctant to sign any 

international convention on human rights. 

Datin Marina: Yeah, I think it’s embarrassing you know we are one of the few left. 

 

Prof. Aziz: Actually for ICERD, now we are together with North Korea, Myanmar which 

refused to sign ICERD. 

Datin Marina: Yeah, I know. So do we want to be like Myanmar? Do we want to be on the same 

level as them? You know it’s really, it’s quite embarrassing but its you know, it’s hypocritical. We 

want to be part of the group of global community or United Nations and all the benefits but at the 

same time, we want to distance ourselves and leave it outside. We have to make up our minds. 

 

Prof. Aziz: So another question which is related to ICERD but more on the current.. 

Datin Marina: Also as far as I understand, it is always the last resort. Anyway if you really really 

cannot solves something. But also, if you are going to use that as argument, it means that a country 

can slaughter people based on race and we don’t have a right to say anything?. In fact we shouldn’t 

say anything about Rohingya or the Kashmir or Uyghur or anyone, right? 

 

Prof. Aziz: Yeah, so now, how do you see our state of race relation now in Malaysia, is it 

getting worst or what? 

Datin Marina: it seems worst and if you read headlines or you read what politicians say, it sounds 

really bad. On the other hand, I have faith in people, I have faith in a common person. We get along 

you know, as what we always do. you know, I think the other day, I was listening to Muhammad 

and he was talking about the common sense of a common man. The common person is more 

common sense than a politician. And we get on because we get used to it, we have been 60 years 

like this without any problem. You know why this right now and actually I mean, I challenge anyone 

to try to imagine Malaysia that only has one race. It’s so many things that we would lose you know. 
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Dr. Ummu: Such as? 

Datin Marina: All different types of food, different types of culture, well, one thing you only have 

two holidays a year as a Muslims you know. Yeah this is a hypocrisy of those people that they 

would take all these holidays. They will take Chinese New Year, they will take Christmas, they will 

take Deepavali, they dont go to work. Even if you object so much to this , you even wish you dont 

need to go to work lah. But they don’t do it, isn’t it? So.. 

 

Dr. Ummu: You know Datin, just to share with you that we are in the University, the sentiment 

is a bit intense among the students. The Chinese felt that they were being discriminated, when 

I asked when we were in the class you know. This is a safe zone and I let them speak out and 

then they spoke, when I asked them what do you think about ICERD, what do you think about 

you as a Chinese in Malaysia. You know what, surprisingly they felt that they are being 

discriminated. They felt like a second class citizen and then, I also encountered one student 

who was, for the first time mixed with other ethnic groups when she entered the university. 

So ,before that, she was in primary, secondary school, vernacular school to be exact, so she 

has this different perception about race. She said that “for the first time I know that Malays 

are okay”, you know. 

Datin Marina: It’s the same other way around, when Malay children don’t mixed with others, And 

then, there is a problem with international school. I went to the government school, you know, in 

fact, I was a minority, because I was in the convent school. And you know until today we are still 

friends. Yeah,.. I do know that a lot of especially the one who are not so rich, you know, Chinese 

or Indians and they do feel discriminated. I just give you the example that I know, I have an office 

boy who is Indian and he is married with a Malay girl so he is a Muslim. But he used to be very thin 

and he got sick and someone said you should go to the gym and get fit and so he did and then he 

got into body building. And he would win all the local competitions in a weigh class- his weight 

class but when he came into international meets the sports council or whatever it is, they won’t send 

him. 

 

Dr. Ummu: Why? 

Datin Marina: Because he is not a Malay, they would send the number two, was a Malay. How do 

we win at international level, and that’s the way we choose, you know. So you know, now he is still 

at it, he is a world champion, Asian champion, everything. So that wasn’t discrimination, it is real. 

 

Dr. Ummu: The silent discrimination... 

Datin Marina: It is not even silent of discrimination, it is not even silent. You know you are first 

and that the fellow is second, you choose the second. It’s like women face you know. Especially, 

when we think our own Chinese are rich which is not true. They can’t get places in universities and 

things like that and that is real.and you know it is something, it is unjust, and they would have been 

doing well and they cannot get into university because some race issue and you accept some Malays 

who doesn’t do well. To me that is really unjust, isn’t it? And I think that is un-Islamic. Anything 

that is unjust cannot be Islamic. It is as simple as that but that is not a popular view. 

 

Dr. Ummu: What can you suggest, you know, for us to reach successfully to ICERD in the 

Malaysian context? 

Datin Marina: I think we should do it like CEDAW. CEDAW pun all the reservations are based on 
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Syariah and whatever you know. So ratify it, but put in reservations, bear in mind, do it slowly,. 

Because once you ratify, you can’t un-ratify you know, so even when the other sides comes in, you 

know, they already obliged. So yeah, okay let them deal with it. 

 

Dr. Ummu: How do we deal the masses like the recent the previous demonstration kan? That 

is the first largest demonstration after the Malayan Union demonstration. How do we deal 

with that? 

Datin Marina: All is political. I think its need some education. We need to start with awareness, the 

top one is, what is fair and what is not fair. Already people are complaining about the things like 

that and about employment you know. I think we should open a conversation on that, so how do 

you deal with it. You cannot have quotas in a private sector, in a retail industry you know. You 

know, you can’t tell them, Gucci and 30 percent of your staff must be Malay, it doesn’t work that 

way in the private sector. But you need to start a conversation you know. I see most girls in tudung 

in a retail industry in London. Yeah, you go anywhere in KL or wherever, they are there and because 

they have anti- discrimination legislation. You cannot employ someone on the basis of their gender, 

their races, their religion, their whatever.. you cannot. 

 

Prof. Aziz: You don’t have to put quota but when we have the law then definitely they will 

follow. 

Datin Marina: Definitely they will follow and I mean it allows for diversity you know. Everywhere 

in the world was talking about diversity. 

 

Dr. Ummu: Diversity. 

Datin Marina: Yeah, and and its very... it is very liberating. I just did my Masters in Creative 

Writing. And one of the things that we talk about, is the syllabus that in university syllabus 

especially in literature books. Why are we just reading white writers you know. And it went from 

just male writer to female writers and then writers of colour you know from Asia that was a big 

move in literature industries. That is what we a looking for you know, writers from different parts 

of the world with different points of views because otherwise, you only have that one of view of the 

world, you know. That move is a positive move and we should be doing that because you educate 

people. Our voice is not heard, basically, they call it colonisation of syllabus. It’s a big.. a big 

movement now in UK universities. UK Universities they definitely do de-colonization. Kalau tidak 

you just read Shakespeare, it’s a white male points of view. It’s not the only view in the world. 

 

Prof. Aziz: You mean that you are still waiting for a big transformation in our education 

system, 

Datin Marina: Yes, of course, of course. Because I think we have move backwards because when I 

was young, we learnt about all sort of thing you know, we learn Chinese history, we learn about 

Shih Huang-Ti, you know and and yeah a lot of Asian history, Indian history and things like that. I 

don’t know what’s happening anymore. But we know about all great man, we can also make it even 

more diverse but it is educational. You understand that the world doesn’t revolve around in just one 

thing, it goes around many things. And it makes your richer, diversity makes you richer. 

 

Prof. Aziz: And now we talk about if one day when we decided to relook again- the government 
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relook again and decided to ratify ICERD so.. I know we have been constrained to ratify 

ICERD, so in terms of roadmap what do you think? How long it will take for us to educate 

and to strategize then suddenly decided when everybody agree on ICERD,? 

Datin Marina: I can’t possibly to give a timeline but I think if you want to educate people on ICERD, 

it cannot be done in that quick and ultimately what matters the most that how people feel about their 

lives, right? A lot Malays feel so insecure when economies are not really well and they suffer the 

most and they think it will make them feel more suffered more. So I think the main thing is to make 

sure the economy is good, everyone is comfortable, and happy and feel well and all these things 

will become less of an issue, then that’s okay, because they are most secure. As long as people are 

economically safe, if not then [video5:3:37] and they will say ohh it is because of this, is because 

of that. So yeah, it- it has to be a holistic approach so that is what I am saying. 

 

Dr. Ummu: Along with giving awareness to the people about ICERD 

Datin Marina: Yeah, many things to do, they cannot be malas la. We have to understand things 

holistically and look at every factor and work on every factor at the same time. But you know just 

follow one thing. I mean, I think like what I said they trying to do too fast, too without thinking 

really through, I talk to some of us in civil society, I think we might of been able to give some 

advice. You know it is not the first thing to do lah. 

 

Dr. Ummu: With the economy..first... 

Datin Marina: Yeah, what was the hurry? I know its [video5:4:44] ICERD. Okay give me five weeks 

or have to be in the first year, it takes time. 

 

Prof. Aziz: Yeah we talked to Jabatan Perpaduan because they actually study about ICERD 

and actually the reason why the minister announce the reason about this you know. Actually 

he started to announce the government to ratify. Actually the idea to ratify ICERD actually 

is not new, it started ten years before, during Abdullah Ahmad Badawi period when he was 

the prime minister. So that’s why, Pakatan Harapan came to power, then they decided why 

not to straight away to ratify but the only thing they did, they didnot understand the current 

sentiment of the people against the new idea. I don’t know if they engaged NGOs, people on 

the ground, and Muslims organisation you know, in order to get some ideas whether we can 

ratify ICERD or what kind of reservation we can do when we ratify. So okay, but recently 

when I discuss with Mujahid you know, there is a concern as well, because in order for us to 

prepare ourselves to ratify ICERD, we also realise that in order to ratify we need numbers of 

two third majority to approve any changes in our federal constitution. We are dualist system, 

whereby any international treaty we ratified have adjust accordingly complying to our 

obligation in the treaty. 

Datin Marina: I don’t think so. Did we have that for CEDAW? CRC? 

 

Prof. Aziz: I think CEDAW. 

Datin Marina: I don’t think. 

 

Prof. Aziz: In order to amend the federal constitution.. 

Datin Marina: To amend the federal constitution yes, but to ratify the convention.. no.. 

 

Prof. Aziz: To ratify, no. but of course it will effect for example like the article for 153 or any.. 
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Datin Marina: It doesn’t have to effect- because we can put a reservation. No, I think they are giving 

excuses, giving excuses. I think they.. because I work in communication, I think they don’t 

understand politics, and they don’t understand strategy sometimes- communication strategy. It 

would have been better to come from of Malay minister you know and use the right examples, then 

you have someone from minority community then you can understand better 

 

Prof. Aziz: What happened is, they gave - yes affirmative is allowed but the only thing ICERD 

wants is that we put on a timeframe on how to achieve the objective, how many years before 

we could sign it. Actually we can decide on that anytime. But we didn’t know when we need 

to amend the constitution on that matter. 

Datin Marina: No, but that one the only mentioned is that there should be a timeline, anyway we 

keep ascending it, yes. And actually its time based. 

 

Prof. Aziz: Completed already in 1990.. 

Datin Marina: Yeah, supposedly lah, tapi you know they said-but it says that because I read it out 

just now I mean it says that until objectives are achieved. So you know. 

 

Dr. Ummu: But the special right for Malay as bumi are permanent isn’t it? 

Datin Marina: Yeah, but that special position is not special rights. It is special position. I think that 

is where we are not explaining and people are still stick to that meaning to Special position is not 

the same as special rights. And that doesn’t really affect. I think you know when we look in the 

constitution , people like to have special rights. I don’t know- constitution that well, but I think they 

also had something like that. Because it is recognition of you know a particular group means but 

anyway. 

 

Dr. Ummu: It looks difficult, Datin.. 

Datin Marina: It looks difficult if you want to make it difficult. I think personally that you know 

people can be a lot more creative, but if you think that highly, the government did not win the 

majority [Malay vote] and that’s what they constantly worried about but I think they also they should 

not let that side dictate everything they do. You know [in fact they are off] because of you know 

complaints from the other side they should understand. They said if this good for us, which is why 

you want them to ratify then you should say why. I mean yeah have communications problem. 

 

Prof. Aziz: One point we would like to share with you. we talked to Muslims scholars about 

this, among of their arguments, rejecting ICERD is because it is incompatible with Syariah 

law. we talked to at least two Muslim scholars, one is Asri Zainul Abidin, Mufti of Perlis, he 

said, nothing wrong ICERD with Islam, its compatible, he said. The only mistake done by the 

Pakatan government is the timing is not right. That’s the only thing he said. there should be 

no problem to ratify. The timing is not right because the people are not ready to new things. 

Datin Marina: Well,at first people still not get used to with the new government at all. You know, 

for the first time in sixty years you know. So yeah, I would agree timing was a bit rush- was a bit 

too rush I think. But yeah I mean don’t know [about] Asri but yeah on that score he is right. 

 

Dr. Ummu: This is out of curiosity. What if, suddenly the government says “Okay, Marina, 

we entrusted you with this project make sure we can ratify ICERD”, what would you do? 

Datin Marina: What would I do? 
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Dr. Ummu: Yeah, what would you do? 

Datin Marina: I think I would form a working group that was as diverse as possible you know. To 

look at all the issues as a whole because it has to include legal scholars, it has to include religious 

scholars you know but the key point it has to be diverse. And then, we will keep through you know, 

I think it would be very hard, if they gave us a set of timeline ICERD because you just don’t know 

how long it takes but also I think it needs to have a big mandate to do, like the education programs 

and things like that. I mean you know if you go to the UK, you know I only give this example 

because I spent last year there and I spend [and read] lot of books. The books for children that are 

stories that are diverse you know so they are talking about saying Muslim children in the UK the 

differences and I think that is important. So that they understand each other and they can get used 

to it you know. But if we don’t do that, then we will keep staying in silos you know becomes a form 

of apartheid. Like our schools, you got government school which is full of Malays and then you get 

the vernacular schools, the private schools and the home schools and then the whatever. And people 

are segregated and that is bad. 

 

Dr. Ummu: What would you call that stage you take [approach] as diverse to sort things out 

as you suggest now, what would you call that stage? 

Datin Marina: That would be stage one.. 

 

Dr. Ummu: I mean to get the ideas about.. 

Datin Marina: I think you know it’s to look seriously the issue and it should be a safe space. They 

can express what they think without any danger you know that wouldn’t allow really honest things 

to be said. I think it some of the conversation is happening already in private. I know a lot of mixed 

roots. The only thing about it, it usually happening in Indian families, it is not happening in Malay 

families,  

 

Dr. Ummu: Engaging... 

Datin Marina: Engaging and talking about this but you know I have some [opinion] about these 

people because I think they are more concern about it race doesn’t matter as much. So I don’t know. 

I don’t know, I wouldn’t want to be in that position with heavier responsibility but I think we have 

got to do something because [I think] never mind the idea of getting on with other people. I think it 

bad for us, ourselves for Malays psychologically. I think we always carry a cip on our shoulder. 

 

Dr. Ummu: On what Datin? 

Datin Marina: A chip on your shoulder. I think we always want everything to be made easy for us 

with this affirmative pictures of special rights and all that but we know deep down, that we ask 

ourselves that are we actually good enough? I don’t know, if I became CEO of some big company, 

or government company. I always wonder is because of it really good and talented or it just because 

I am a Malay. And that really eats at you. If you have the merit- if you really smart, you know I 

think it affecting us. I think that will affecting a lot of people you know. the same examples I always 

gives this example when I went to Tunku Kursiah, and had to take a test, Tunku Kursiah at that time 

you have to take an exam. It’s all Malay, yes but you have exam and only the top three get to go. 

So you are the cream , the smartest girls, the Malay girls. But I came late because I had to do medical 

check-up they found like something a cyst that had to be taken off, so I was late, by the time I got 

there, everybody heard that I was coming. And here I spend two years where some people really 
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trying to tell me that I have no right to be in there. Because I am not smart enough, I am there 

because of my father, my father was already (as the PM). It is a terrible feeling you know, try to 

convince yourself that yeah I am as smart as the rest. And that what happened to me, the affirmative 

action too, if you are smart or if you are not, if you think that it is the way should be, you always 

spend your time thinking, wondering why you are there. Whether you are there because you have 

talent or not. I don’t know, to me.. it bothers me a great deal. And you also know that the rest are 

whispering behind your back said “Yalah, you get it lah because you are Melayu”, that’s- that’s I 

think it really so destroying. But I don’t know people seem to not mind that. 

 

Prof. Aziz: I think example like us, we are coming from Kedah we can observe Malays in 

Kedah. There is a divide between the urban and rural Malay when it come to actually rural 

Malay they dependent on the government too much. So meaning that, they don’t care if you 

talk about deserve to be there as long as the government supporting them and also this is 

because our political culture or something like that you know. Our system is really makes 

them dependent cannot survive without any government you know help- assist them. So you 

know there’s, how we can come out from this cocoon of the patronize system you know. 
Datin Marina: I don’t know, I really don’t know. People now are addicted. Do you think the world 

is like this unless you memang you don’t want to go out from the country ever, don’t want to meet 

other people ever.. okay la. You know but once you got out in the world and you have to compete 

with the rest of the world, you know. How? It’s like- then you realise you are nothing. Even like 

our education system I went there the four years of [during] my first degree and my second and 

even I felt like “omg I was not being educated properly” you know there were so many things in 

class just to discuss books like I don’t know what they talking about, you know and it’s the people 

are much younger than me, most of them were not born when I got my first degree. So you know it 

is like- and when I talked to Malaysian student pun they said that’s the biggest challenge they face 

because they were in real competition you know so tak tahu lah, I don’t know. 

 

Dr. Ummu: There is a lot to be done. 

Datin Marina: Of course there is a lot to be done but I don’t know. Kalau sometimes I take you, you 

want to work okay. Maybe talk about maruah we cannot be protected continously in cocoon. You 

know? Only when you bersaing dengan people who higher than you baru ada maruah, kan? 

 

Dr. Ummu: That’s true. 

Prof. Aziz: But I think we also difficult to compete with other people you know. 

Datin Marina: And bila- when our people succeed, it’s a lot of time to bring them down. You know, 

I don’t understand. Especially with the female lah. 

 

Dr. Ummu: Betul lah, agreed. 

Prof. Aziz: There is a reason why the Malay against ICERD you know because they said they 

worry that can’t get help from the government and so on, they succumb to the.. 

Datin Marina: Yeah, I mean.. I mean you know on the one hand we talk about maruah and on the 

other hand we don’t mind these thought- apa what do you call it? I don’t understand it you know 

and other people who there to fight to get through, work different types of jobs, you have to admire 

them you know. You know I mean, the rest of Chinese kids they don’t have much money but they 

work in order to get the education and there’s a here Indian lady who sells vadey, she has a food 

truck she sent all the kids to the university from selling vadey. 
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Prof. Aziz: I think the case in Malaysia the opportunity is everywhere.. 

Datin Marina: Right, but you have to work la. It cannot be duduk and tunggu everything to come. I 

don’t know, I mean I feel sad actually. I feel very sad for my people. I always think of my people 

you know. 

 

Dr. Ummu: What is actually happened now is it because of the system? The educational 

system? 

Prof. Aziz: Policy? Politicians? 

Datin Marina: I think that that we have been educated just enough to stay and to, yea to taught not 

to question you know. Padahal the fact we question that why we can get our independence, you 

know. Entahlah, I don’t know. This is becoming more than talking about ICERD but yeah I think 

this conversation need to be held among especially the young ones. And I think you know if you 

not careful you will lose our talented young ones, we will lose that, because they mind on these 

things. They don’t subscribe to this idea. I think the ones in overseas, you know they are smart, they 

are bright, they really exposed and they don’t want to come back. I say why you do not want to 

come back? Because don’t like the atmosphere there. I am talking about Malay kids ya, don’t like 

the atmosphere, why is everything is so negative, why is it- about race, religion that’s all. I don’t 

know. And we have to convince them lah to come back because if you don’t come back then 

definitely it will.. we need your talent. 

 

Dr. Ummu: You think you have tried Datin, to reach out the public to speaking about ICERD? 

Because speaking with you now it is really refreshing. 

Datin Marina: I think I don’t specifically talk about ICERD but the sort of things I mean- I talk 

about human rights, and that includes you know discrimination of every kind. 

 

Dr. Ummu: Including racial? 

Datin Marina: You know I talked about Palestine, I talked about Rohingyas, I talked about Uyghurs 

and Kashmir and all that. So to me its universal you know, you cannot discriminate against people. 

You know I was talking to Burmese Muslim, you know he said it not just happened to Rohingyas, 

it happening to all Muslims and it is systematic you know, that they have been deprived of 

citizenship. Slowly, slowly, slowly you know. It is terrible, basically the Burmese government are 

moving towards identifying race and religion and only if you are Buddhist, you can be a Burmese. 

Definitely you cannot be a Muslim or you cant be Christian that is why we have current Archon 

refuges as well. You know and it is really terrible. The trouble is because we are in a majority 

Muslim here, we don’t know how what it feels like if we are the minority. You know but we will 

listen to Muslim rule out by minorities, they will face the same things. That what our minorities 

face. Muslims in America you know, we can talk, we don’t have any idea what is like. No idea. 
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Appendix 4 

 

International Islamic University Malaysia law expert Prof Dr Nik Ahmad Kamal Nik 

Mahmood via email on 5 March 2020 

 

 

1. What is your general view about ICERD? Is it good for Malaysia? 

My general view about ICERD is the minimum standard that a country should have when dealing 

with discrimination of all forms. It is good for Malaysia to abide to an international standard 

accepted by most countries of the world. Nonetheless, Malaysia subscribes to the principles that 

rights shall not be absolute. Our Federal Constitution proscribes the principle of non-absolute rights. 

Therefore, international standards like ICERD promote absolute freedom and right does not augur 

well with the framework of our Constitution. It is important that whatever standards we adopt, they 

should be accepted as the standards that are suitable and consistent with our rules and culture. 

 

2. Why do you think that the Malaysian government is interested to implement ICERD in 

Malaysia? 

I am not very clear to why the government is interested to adopt ICERD. One can surmise that 

Malaysia wants to be at par with other nations especially the Muslim nations that have adopted 

ICERD. If ICERD were to be implemented, the government is of the view that many issues of 

discriminatory practices in law and policy may be resolved. In the light of existing constitutional 

provisions and the nature of ICERD itself, it is going to be a very difficult decision to make. 

 

3. In your assessment, what is the situation or condition of racial discrimination in Malaysia? 

Can ICERD resolve racial discrimination in Malaysia?  

Once ICERD is adopted, the domestic law needs to change to be inconsistent with the non-

discrimination principles promoted by ICERD. Parliament may pass law to prohibit any form of 

discrimination. However, the law has to be consistent with the Constitution. The Constitution allows 

various kinds of discrimination. Therefore, if the law is passed pursuant to ICERD principles, the 

Constitution need to be amended or otherwise the law passed would be unconstitutional. 

There are probably cases of racial discrimination in Malaysia. But it is rarely documented or put 

before the court of law. In the absence of formal documented instances of racial discrimination, 

what we heard is predominantly anecdotal. We do have debates in the media such as about 

advertisement for employment that prefers a particular race; or a room for rental that only takes a 

particular race or religion; and many more. These instances have not been taken seriously by many 

and close to become an acceptable norm. If ICERD was adopted, the practices of distinguishing 

between races or religion in all aspects of life would be illegalized. 
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4. Do you think that ICERD is compatible with the Malaysian constitution and law? 

Our Constitution allows discrimination. In law, we termed the discrimination as a protective form 

of discrimination or positive discrimination. It is justified on the principle called intelligible 

differentia where a person discriminated is put together under one category of group that should be 

treated alike and differentiated from another group. Therefore, if ICERD were willing to allow such 

principle of discrimination to exist, then ICERD would be compatible with our Constitution. The 

main question would be how much concession would ICERD allows for positive discrimination? 

 

5. Do you think that ICERD is compatible with Syariah law practised in Malaysia? 

Islamic lays down principles and rules that treat male and female differently for justified grounds 

provided by the Quran and the practices of the Prophet Muhammad. Different treatment is also 

applicable Muslims and Non-Muslims. Thus, many of ICERD principles would not be consistent 

with Islamic law and Islamic practices. 

 

6. If many Muslims and Asian countries ratified ICERD, why can't Malaysia ratify it? 

True. Many Muslim countries have ratified ICERD and in that light there should not be any excuse 

for Malaysia not to ratify ICERD. But the issue is as straightforward as it appears. The key issue is 

our highest law that allows discrimination for the various reasons. Furthermore, many Muslim 

countries are homogenous in nature, whilst Malaysia is a heterogeneous country with multiple 

ethnicity and religions. It is a complicated situation as no single solution in the form of anti-

discrimination law can deal with the whole situation. Secondly, a Muslim country that allows and 

recognizes LGBT practices would not be consistent with Islamic law and principles. 

 

7. The main concerns raised by the critics of ICERD was the abolishment of Malay special 

position and the promotion of LGBT's way of life in Malaysia if we ratify ICERD. Is there 

any basis for their concerns? 

Yes, there are many arguments to justify the illegalization of LGBT practices and the rejection of 

law that abolish special rights of the Malays and the Bumiputra. First and foremost, LGBT practices 

are contrary to Islam. Secondly, abolishment of the special rights of the Malays and Bumiputra 

would require the consent of the Conference of Rulers. The definition of Malay in the Constitution 

includes that the person must be a Muslim. Islam and Muslim are identified with the Malays Rulers. 

Thus, any change to the rights and privileges of Islam and the Malays would have to go through the 

Conference of Rulers. The Malays would not be happy with the idea of taking away their rights that 

have been entrenched since the Independence Day. No government would take the risk of losing 

the political support of the Malays. 
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8. Do you know that ICERD allows member countries to impose reservations on certain 

provisions in ICERD? US put the reservation on hate speech. Do you think that reservation 

is a good way to preserve some local practices in Malaysia, instead of total ratification of 

ICERD? 

Reservations seem to the answer to the obstacles in implementing the full principles of ICERD. The 

question is of course would substantial amount of reservations and permanency of such reservations 

are allowed in ICERD? From my understanding, ICERD does not allow permanent reservations for 

its principles. ICERD allows for some kind of temporary concessions to deal with specific issues 

and problems but requires full implementation of its principles if the problems and issues are 

resolved. It does not augur well with the various provisions of our Constitution. 

 

9. Can you agree that we ratify ICERD but it must be in line with our constitution? Meaning 

that our federal constitution will remain the supreme law of the country, not any other law 

including international law, Syariah law and customary law. 

The Constitution is always the supreme law and if we ratify ICERD, the law that is passed by 

Parliament pursuant to implementing ICERD principles must abide to the constitutional provisions 

dealing with rights, privileges and conditional human rights provisions. 

 

10. If one day we decided to ratify ICERD, can you give us the time frame? What needs to be 

done first before we can ratify it? 

We have to get the people view about ICERD. Allow the people to listen to the pros and cons of 

ICERD and allow the people to give their views about ICERD. Organize public debates.  

 

11. Can you share your thoughts on LGBT as it has triggered a controversy in our country 

and had caused concerned among some religion? 

LGBT is against the order of nature. As a Muslim, there is no alternative to the normal relationship 

allows by our religion. I do not see any excuse at all to recognize LGBT practices. 
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Appendix 5 

 

Interview With Prof. Dr. Wong Chin Huat, Jeffery Sachs Center on Sustainable Development, 

Jeffery Cheah Institute on Southeast Asia, Sunway University, through Email on 5 February 

2020 

 

1. What is your general view about ICERD? Is it good for Malaysia? 

 

International human rights instruments help a country to uplift its human rights law and policies to 

meet international standard. ICERD is one such instrument to eliminate discrimination against 

humans, on group membership - not just race, but also sex, language and religion. Eliminating 

discrimination is certainly good for any society as it will reduce inter-group conflict in the long run. 

Why? When one’s treatment or life chance is dictated by one's group membership, it makes sense 

for people to stick together based on such group categories and fight each other. Elimination of 

discrimination means that people will interact and compete as individuals, not as members of 

groups. 

 

 

2. Why do you think that the Malaysian government is interested to implement ICERD in 

Malaysia? 

 

Advocacy for Malaysia to ratify international human rights instruments has gone on for decades 

and gained momentum amongst Malaysians who are internationally exposed. PH made as Promise 

26 in its manifesto Buku Harapan: “Suitable international conventions that are not yet ratified will 

be ratified as soon as possible, including the International Convention on Civil and 

Political Rights.” It does not mention ICERD per se but it is unquestionably included, hence the 

Malaysian Government was obliged to implement it. 

 

 

3. In your assessment, what is the situation or condition of racial discrimination in Malaysia? 

Can ICERD resolve racial discrimination in Malaysia? 

 

Racial - based on ethnicity, religion and language - as well as gender (covered by ICERD) 

discrimination is everywhere in our society, by individuals, private businesses, social organisations, 

political parties and government agencies. It is as common as breathing. The basis of discrimination 

varies - so one person may be the one who discriminates against others in most circumstances when 

s/he is powerful but s/he may also be discriminated against in other circumstances. It is common 

that Malaysians come across job vacancy or tenancy offers (including AirBnb) that are exclusively 

for certain ethnic groups or religious communities. We are not just talking about why often top non-

Bumiputera students cannot even get into the course they want. 

 

Discrimination happens at the everyday level and sometimes the reason for discrimination is 

concealed, leading to grey areas for ascertaining instances of discrimination. For example, if a good 

Chinese command is required for a job, is that a meritable skillset or a filter to discriminate? If the 

company deals with mainly Chinese-speaking clientele, even if it is a local market, it is perfectly 
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legitimate for the boss to demand her employees to have a good Chinese language command. 

However, if the business has little use of Chinese language, then the linguistic requirement is but a 

red herring to filter those she wants to discriminate. Or, if her business indeed requires regular use 

of Chinese, but she would employ a Chinese who speaks broken Chinese over a non-Chinese who 

speaks proficient Chinese, then clearly, discrimination happens. 

 

What does such discrimination prevail in our society? Because we, as a society, feel uncomfortable 

or reluctant to delegitimise group-based discrimination. Most Malaysians have experienced 

discrimination or witnessed that happens to people in the same ethnic/religious/linguistic category, 

in others, they have been or felt like victims. But instead of working to end such pain or humiliation 

for all, many believe that racism, or group-based bigotry in general, is an irremovable part of human 

nature. Instead of elimination, they look for retaliation - if “our people” are discriminated against 

by “them”, then we will discriminate “them” to get even when we can. Such “arms race” in group-

based bigotry is the norm in our society. 

 

ICERD is basically saying: the retaliation norm is wrong. Instead of an eye for an eye, we should 

stop anyone from discriminating anyone on group membership per se. It can resolve our problem - 

but it takes time - because it drives our energy to heal instead of mutually inflicting harms to just 

get even. 

 

 

4. Do you think that ICERD is compatible with the Malaysian constitution and law? 

 

Of course. The common contention raised is on Article 153 which gives Malays and Natives of 

Sabah and Sarawak special position, which covers education, public sector employment and 

business licensing. (The wider scope of "social engineering" in NEP is beyond Article 153). 

 

Most who object to ICERD probably have not even read any clause of ICERD. Look at what the 

Convention has to say right at the 

start. https://www.ohchr.org/en/professionalinterest/pages/cerd.aspx 

 

Article 1(4). Special measures taken for the sole purpose of securing adequate advancement of 

certain racial or ethnic groups or individuals requiring such protection as may be necessary in 

order to ensure such groups or individuals equal enjoyment or exercise of human rights and 

fundamental freedoms shall not be deemed racial discrimination, provided, however, that such 

measures do not, as a consequence, lead to the maintenance of separate rights for different racial 

groups and that they shall not be continued after the objectives for which they were taken have been 

achieved. 

 

Article 2(2). States Parties shall, when the circumstances so warrant, take, in the social, economic, 

cultural and other fields, special and concrete measures to ensure the adequate development and 

protection of certain racial groups or individuals belonging to them, for the purpose of 

guaranteeing them the full and equal enjoyment of human rights and fundamental freedoms. These 

measures shall in no case entail as a consequence the maintenance of unequal or separate rights 

for different racial groups after the objectives for which they were taken have been achieved.  

 

https://www.ohchr.org/en/professionalinterest/pages/cerd.aspx
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Now look at our Federal Constitution. 

 

Article 153(1) It shall be the responsibility of the Yang di-Pertuan Agong to safeguard the special 

position of the Malays and natives of any of the States of Sabah and Sarawak and the legitimate 

interests of other communities in accordance with the provisions of this Article. 

 

Does it sound racist to any reader that the special position of the Malays and Natives of Sabah and 

Sarawak is absolute and therefore racist and incompatible with ICERD? Our founding fathers will 

turn in their graves. 

 

 

5. Do you think that ICERD is compatible with Syariah law practised in Malaysia? 

 

I am no expert in Syariah law to give specific comments. But I believe ICERD is compatible with 

Syariah law for a simple reason: Islam is universal and racism (assabiyah) is unIslamic. I stand 

corrected. 

 

I am lucky enough to have good friends with deep Islamic knowledge who have taught me a thing 

or two of how Islam perceives diversity in humanity. 

O mankind, indeed We have created you from male and female and made you peoples and tribes 

that you may know one another. Indeed, the most noble of you in the sight of Allah is the most 

righteous of you. Indeed, Allah is Knowing and Acquainted. (Al-Hujarat: 13) 

All mankind is from Adam and Eve. An Arab has no superiority over a non-Arab nor a non-Arab 

has any superiority over an Arab; also a white has no superiority over a black nor a black has any 

superiority over white except by piety and good action. (The Prophet's Last Sermon) 

 

Do these not sound similar to what appear in the ICERD preamble? 

 

Convinced that any doctrine of superiority based on racial differentiation is scientifically false, 

morally condemnable, socially unjust and dangerous, and that there is no justification for racial 

discrimination, in theory or in practice, anywhere, 

 

Reaffirming that discrimination between human beings on the grounds of race, colour or ethnic 

origin is an obstacle to friendly and peaceful relations among nations and is capable of disturbing 

peace and security among peoples and the harmony of persons living side by side even within one 

and the same State, 

 

 

6. If many Muslims and Asian countries ratified ICERD, why can't Malaysia ratify it? 

 

Exactly. Is Malaysia more Asian than other Asian countries because we reject ICERD? Is Malaysia 

more Islamic than other Muslim countries because we reject ICERD? It is important to distinguish 

cultural and political practices from religion or civilisation that some use as the former's 

justifications. For example, female genital mutilation is a cultural practice in many communities 
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who happen to be Muslims, but it would be wrong to claim FGM is a part of Islam. Throughout 

history, racism has been justified in the name of religion - like white slavery and KKK evoking 

Christianity - or carried out against religious teaching - ethnic cleansing by militant Buddhists in 

Myanmar and Sri Lanka. 

 

 

7. The main concerns raised by the critics of ICERD was the abolishment of Malay special 

position and the promotion of LGBT's way of life in Malaysia if we ratify ICERD. Is there 

any basis for their concerns? 

 

If ICERD is ratified, whatever policies carried out under Article 153 are legal as long as they fit 

with Article 1(2) and Article 2(4) of ICERD. That means Article 153 has to be genuine “affirmative 

action”, not nativist privileges. In other words, poor Malays/Natives can and should be helped, but 

not rich Malays/Natives. The consequence: the poor Malays will benefit from Article 153 as their 

richer cousins are excluded. This will reduce intra-Malay inequality, ie, between the privileged 

Malays (bangsawan, politicians, tycoons and whoever “yang ada cable” with connections) and 

Malay commonners (orang kebanyakan). 

 

By deligitimising racism, ratification of ICERD will help eliminate discrimination in private sector, 

which are often felt by Malays - whatever their social class - as a subtle retaliation from state-

discriminated non-Malays.  

 

In other words, ratification of ICERD can mean absolute gain for Malay commoners (sole 

beneficiary of state's affirmative actions and free from private sector discrimination) and partial gain 

for privileged Malays (free from private sector discrimination, but no longer beneficiary of state’s 

affirmative actions). The benefits for the Malays were unfortunately not articulated and explained 

to the Malays. Instead, ICERD was framed as a political gain of only the non-Malays who allegedly 

would be free from discrimination in the public sector but at the same time can continue their 

discriminatory practices in the private sector. Due to bad framing by the government, shelving of 

ICERD was therefore politically inevitable. 

 

 

8. Do you know that ICERD allows member countries to impose reservations on certain 

provisions in ICERD? US put the reservation on hate speech. Do you think that reservation 

is a good way to preserve some local practices in Malaysia, instead of total ratification of 

ICERD? 

 

To my knowledge, Article 4 of ICERD is sufficient in dealing with hate speech. 

 

Article 4 (a) Shall declare an offence punishable by law all dissemination of ideas based on racial 

superiority or hatred, incitement to racial discrimination, as well as all acts of violence or 

incitement to such acts against any race or group of persons of another colour or ethnic origin, and 

also the provision of any assistance to racist activities, including the financing thereof; 

 

Curtailing of free speech to avoid harm is justifiable as long as (a) the hatred can result or provoke 

violence (b) the restriction is carried out impartially. 
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9. Can you agree that we ratify ICERD but it must be in line with our constitution? Meaning 

that our federal constitution will remain the supreme law of the country, not any other law 

including international law, Syariah law and customary law. 

 

To my understanding, the sovereignty of nation-states in today’s world can hardly be absolute as 

state parties are bound by international treaties all the time. But insofar as ICERD is concerned, its 

ratification does not at all invalidate Article 153. Instead, it may help improve the implementation 

of Article 153 to ensure that the marginalized Malays/Natives are the real beneficiary. 

 

 

10. If one day we decided to ratify ICERD, can you give us the time frame? What needs to be 

done first before we can ratify it? 

 

Time has very different meaning in politics, depending on contexts. It is not about how many years 

from now. Once ratification of lCERD is framed correctly as benefitting the majority of Malaysians, 

especially the marginalized Malays/Natives, it will be possible. Otherwise, it will never be possible. 
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Appendix 6 

 

Interview with Zulkifli Hashim, Director, Unit of Managing Unity, Ministry of National Unity 

on 23 March 2020 via Email 

 

 

Questions: 
 

 

1. What is your general view about ICERD? Is it good for Malaysia?  

 

The ICERD is a United Nations (UN) convention premised on the principles of dignity and equality 

for all human beings, that all persons are equal before the law and are entitled to equal protection 

from all forms of discrimination and all threats of discrimination. ICERD’s instrument is for 

Malaysia to strive towards developing a nation built on the principles of equality, respect and 

acceptance of all citizens of Malaysia. 

 

 

2. Why do you think that the Malaysian government is interested to implement ICERD in 

Malaysia? 
 

As a member of the UN, Malaysian government is encouraged to work towards the full ratification 

of all core human rights treaties. 

  

 

3. In your assessment, what is the situation or condition of racial discrimination in Malaysia? 

Can ICERD resolve racial discrimination in Malaysia?  

 

Not much to show that we are doing better as a nation in terms of national unity and cohesion. 

Discrimination based on ethnicity in education, health care, finance, workforce and welfare has 

been increasing in the Malaysian society in recent years. Race and religion remain the most divisive 

issues.  

 

ICERD alone is not enough to tackle discrimination issues. More efforts need to be done to create 

awareness and educate the rakyat (people) to respect people of diverse background.   

 

 

4. Do you think that ICERD is compatible with the Malaysian constitution and law?  

 

As mentioned earlier, ICERD is an international treaty; it provides a framework of conditions for 

countries to follow if they choose to sign it. This means that the provisions of ICERD can only apply 

to Malaysia after the government signs it and ratifies it.  After a country signs, they must then review 

their existing laws and policies to meet the requirements set by ICERD which, as evidenced in the 

name itself, is to eliminate racial discrimination.  
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5. Do you think that ICERD is compatible with Syariah law practised in Malaysia?  

 

As an example, Saudi Arabia has ratified five of the UN human rights conventions. It ratified 

ICERD on Sept 23, 1997. It placed as a reservation: “The government of Saudi Arabia declares that 

it will implement the provisions provided these do not conflict with the precepts of the Islamic 

syariah.” Islam places great emphasis on the equality of human beings. I’m confident that ICERD 

is compatible with syariah law.  

 

 

6. If many Muslims and Asian countries ratified ICERD, why can't Malaysia ratify it?  

 

a. Introduce new law or change a law   

 

Article 2(1)(c) of the International Convention on the Elimination of All Forms of Racial 

Discrimination: “Each State Party shall take effective measures to review governmental, national 

and local policies, and to amend, rescind or nullify any laws and regulations which have the effect 

of creating or perpetuating racial discrimination wherever it exists.” For Malaysia to ratify ICERD, 

the main responsibilities are to change or remove existing laws that create or support racial 

discrimination and/or introduce laws or take actions to end racial discrimination. 

 

b.  Criminalize Hate speech  

 

Hate speech is generally defined as speech that attacks someone for being different, whether by 

race, religion, ethnicity, or other factors. For ICERD, hate speech is mostly confined to the context 

of race. So, in addition to encouraging nations to do away with racially discriminatory laws, ICERD 

also requires signatory countries to adapt or adopt laws that would make it a crime to create, share, 

or support hate speech. 

 

c. Sovereignty Issues  

 

Concerns on national sovereignty have led to the Malaysian government's refusal to come under the 

purview of the ICERD and the CERD Committee. By affirming ICERD, Malaysia's domestic affairs 

will be subjected to evaluation by the international community and the doctrines of international 

law and thereby will leave an impact on the manner in which Malaysian sovereignty is defined and 

perceived.   

 

d. Compliance   

 

The Malaysian government takes a cautious approach towards international obligations due to its 

concern of non-compliance. It wants to avoid criticisms from the international community and 

hence feasibility becomes a key point. Signing and ratifying ICERD will pose problems and 

challenges to the Malaysian government in the form of consistency between articles in the Federal 

Constitution, provisions of ICERD and public policy.   

 

 



 
 
 

202 
 

7. The main concerns raised by the critics of ICERD was the abolishment of Malay special 

position and the promotion of LGBT's way of life in Malaysia if we ratify ICERD. Is there 

any basis for their concerns?  

 

No. They expressed their concern due to misinformation. Efforts need to be done to educate these 

peoples and see the objectives of this ICERD instrument.  

 

 

8. Do you know that ICERD allows member countries to impose reservations on certain 

provisions in ICERD? US put the reservation on hate speech. Do you think that reservation 

is a good way to preserve some local practices in Malaysia, instead of total ratification of 

ICERD?  
 

The signing of the United Nation’s International Convention on Eliminating Racial Discrimination 

(ICERD) can be done with “reservations”. I agree that reservation is a good and practical way to 

preserve local practices in Malaysia. 

 

 

9. Can you agree that we ratify ICERD but it must be in line with our constitution? Meaning 

that our federal constitution will remain the supreme law of the country, not any other law 

including international law, Syariah law and customary law.  

 

Yes, totally agree. 

  

 

10. If one day we decided to ratify ICERD, can you give us the time frame? What needs to be 

done first before we can ratify it?  

 

Maybe in next 5 to 10 years. A series of public engagement to seek views on International 

Convention on the Elimination of All Forms of Racial Discrimination (ICERD) should be held first. 

Government of Malaysia should go for least priority human rights instrument to ratify like 

International Covenant on Economic, Social and Cultural Rights. 

 

 

11. Can you share your thoughts on LGBT as it has triggered a controversy in our country 

and had caused concerned among some religion? 

 

Lesbian, gay, bisexual and transgender (LGBT) people in Malaysia face violence from both state 

authorities and civilian actors. We need more engagement to be conducted between the government, 

at state or federal level, with LGBT community. 
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Appendix 7 

 

Interview With Ho Khek Hua former director of Institut Kajian dan Latihan Integrasi 

Nasional, Jabatan Perpaduan Negara dan Integrasi Nasional, Jabatan Perdana Menteri on 

18 April 2020 via Email. 
 

1. What is your general view about ICERD? Is it good for Malaysia? 
It is an old United Nations’ convention (not new or special) to provide a standard basis for good 

governance practice. It means the government policy, direction, law and everything should be based 

on “race-neutral” (no discrimination on race). The race is something that is unchangeable - it is not 

a fixed variable. Other factors like income, language and the rest can be changed. Hence, the UN 

has decided to do that and Malaysia is part of the UN.  

To date, there are 11 countries are not ratifying the ICERD convention and Malaysia is one if it 

(which is not so good). It is all started with a racial approach. The dominant political party will have 

the policy to conquer the party itself. “That’s why you see it is very difficult to change - unless the 

dominant political party willing to adopt starting from the racial to citizenry approach. This is all 

about the direction that the dominant party wants to play. Normally a racial party or religious party 

tends to be self-looking. They are just looking into their own interest. I don’t its likeable and it is 

not a universal approach.” As such it will be good to adopt it. Otherwise, it will seem like the odd 

one that agreed to practice racial discrimination. 

 

2. Why do you think that the Malaysian government is interested to implement ICERD in 

Malaysia? 
Just the opposite. Due to dominant racial political parties, many policies are still based on the racial 

approach rather than the citizenry approach. 

  

3. In your assessment, what is the situation or condition of racial discrimination in Malaysia? 

Can ICERD resolve racial discrimination in Malaysia? 
a) The racial approach is deeply embedded in policies. It is just like a coin - one side seen as positive 

discrimination and negative by others. “Our racial approaches are deeply embedded in the policy. 

The racial approach has both sides - just like a coin where one group think positive and the other is 

negative. Which is not so good. If you take a non-racial approach, variable approach, then both sides 

will come together and support it. It can bring people together.” “Racial discrimination has been 

there in our lives all the time. It has been used as political tools. In the losing end, they will use it 

as a weapon” 

 

b) ICERD can provide a fine tuning from racial approach to citizenry approach in governing. 

 

4. Do you think that ICERD is compatible with the Malaysian constitution and law? 
 

ICERD is compatible with the constitution but some laws need fine-tuning. “If ICERD unites with 

the constitution, then it will raise no issue. Article 153 under ICERD is also compatible. There is a 

lot of positive discrimination. Once we achieve the objective, then it should be fine.  

 



 
 
 

204 
 

Article 153 of the Constitution of Malaysia grants the Yang di-Pertuan Agong (King of Malaysia) 

responsibility for “safeguard[ing] the special position of the Malays (see note) and natives of any 

of the States of Sabah and Sarawak and the legitimate interests of other communities” and goes on 

to specify ways to do this, such as establishing quotas for entry into the civil service, public 

scholarships and public education 

 

5. Do you think that ICERD is compatible with Syariah law practised in Malaysia? 
Non-racial discriminatory practices are a compatible religious practice. 

 

 

6. If many Muslims and Asian countries ratified ICERD, why can't Malaysia ratify it? 
Q6 - same as answer in Q2.  

“As long as the dominant political party is based on race, it will be tough to change the policy.” 

 

 

7. The main concerns raised by the critics of ICERD was the abolishment of Malay special 

position and the promotion of LGBT's way of life in Malaysia if we ratify ICERD. Is there 

any basis for their concerns? 
It is an emotive argument by certain groups which in reality is protected under the constitution. 

ICERD is about racial discrimination, not sexual orientation. “This is a diversion of behaviour. It 

confused the people and get emotionally upset. However, the dominant group does not agree with 

LGBT. So how do you get the societal support emotionally moved by this? This makes everything 

more cloudy. I think the media does not help. They must come and explain that this is racial 

discrimination. “This kind of behaviour should not be placed under ICERD. It is wrong.  

 

 

8. Do you know that ICERD allows member countries to impose reservations on certain 

provisions in ICERD? The US put the reservation on hate speech. Do you think that 

reservation is a good way to preserve some local practices in Malaysia, instead of total 

ratification of ICERD? 
a) Yes. “Many countries out the reservation. Some country put Syariah law, compliance to religious 

requirement. So, no issue. They are allowed to do it. This is flexibilities of ICERD. This also makes 

ICERD more friendly - friendly convention. “The US put the reservation on hate speech - maybe 

they have their own history such as slavery and more. Historically a lot of war fight-based on race. 

So, after the Second World War, they realised that they need to address the race issue.  

  

b) Reservation is a positive approach to addressing societal concerns. A future generation may 

proceed for total ratification when societal norm change. 

 

 

9. Can you agree that we ratify ICERD but it must be in line with our constitution? Meaning 

that our federal constitution will remain the supreme law of the country, not any other law 

including international law, Syariah law and customary law. 
 

Yes for now. Maybe in future, we become more globally integrated and into a global citizen. Then 

there is no need for it. “It means inline with our constitution, in fact, we have suggested to pull out 



 
 
 

205 
 

under reservation and place it in the constitution. And then for the Muslim group, it has been 

compliance with Shariah law (following the Saudi).  

 

10. If one day we decided to ratify ICERD, can you give us the time frame? What needs to be 

done first before we can ratify it? 
 

a) Not in the near future, maybe in 20 years. Unless there is a shift from racial approach to citizenry 

approach. “The current situation does not permit it. The educational process has not been initiated. 

So, we need to carry out the educational process adequately - not about racial discrimination, not 

about other things. Who will champion this, at the moment no one is doing much about it. Some 

NGOs yes. But they face a lot of difficulties. One example is Komas (Pusat Komunikasi Masyarakat 

( KOMAS) - they have been doing a lot of work in this area. But many are not comfortable with 

them.” “To create a change you have to educate a generation. If we start doing it now, the future 

generation would now see that this is the right thing to do”. KOMAS together with 7 other civil 

society organizations have initiated a campaign to advocate the Malaysian government to ratify the 

ICERD. ICERD is the INTERNATIONAL CONVENTION ON THE ELIMINATION OF ALL 

FORMS OF RACIAL DISCRIMINATION. The ICERD was adapted by UN general assembly in 

1963 which commits its members to the elimination of racial discrimination and the promotion of 

equality and unity among all races. 

 

b) Education on racial discrimination & good citizenry governance 
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Appendix 8 

 

Interview with Kazi Mahmood, a former editor in the Malay Mail. He used to be with the Al-

Jazeera, Khmer Times, Independent Singapore and President of World Future. Interview was 

carried via Email on 2 March 2020. 

 

 

1. What is your general view about ICERD? Is it good for Malaysia? 

 

It has so far been proven that ICERD is a bad idea for Malaysia. After the outbursts on the ICERD 

and it uses as a political tool by the then opposition to the Pakatan Harapan, there is little hope for 

ICERD in Malaysia. Whether it is good or bad is now irrelevant. In the current context, it will be 

virtually impossible to get this through. 

 

 

2. Why do you think that the Malaysian government is interested to implement ICERD in 

Malaysia? 

 

I believe PH wanted to get this implemented to earn the ‘gallons’ of being a country that signed it. 

That's all. I do not believe PH had the real intent to apply ICERD for the impact it is supposed to 

have. Simply because ICERD does not stop racial discrimination in countries where it is present. 

Racism is rising across the globe. ICERD is not a stop-go. 

 

 

3. In your assessment, what is the situation or condition of racial discrimination in Malaysia? 

Can ICERD resolve racial discrimination in Malaysia? 

 

I faced racist remarks in Malaysia. I heard disparaging racist remarks on local radio stations where 

locals interviewed would attack foreigners who settle here, for example, for their skin colour etc. I 

see the dominance of ‘Chinese Language’ is an advantage to get jobs, in newspaper ads. But 

Malaysia is generally a melting pot. The acts of some will not deter other races from living 

peacefully and well here. This country is not really racist. It all goes down to educating the public. 

As a majority Muslim nation, it should abide by the Quran which says there is no racism in Islam. 

If Islam condemns racism among Muslims, it certainly condemns acts of racism against others. 

 

 

4. Do you think that ICERD is compatible with the Malaysian constitution and law? 

 

Malaysian laws and constitution are as good as other countries. It guarantees the safety, integrity 

and progression of all races and people in this country. It is a solid document that should not be 

disrupted. ICERD needs ‘ratification’ by the country that adopts it. This should not disturb the actual 

constitution. We should not take everything the UN or others put on the table for granted. 

 

 

5. Do you think that ICERD is compatible with Syariah law practised in Malaysia? 
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I would say the answer is pretty much as above. Nothing should disturb the laws of the country it 

does not change. Islam has its own logic, own set of laws and ICERD is compatible in many ways 

minus some cases. 

 

 

6. If many Muslims and Asian countries ratified ICERD, why can't Malaysia ratify it? 

 

It is all about politics. It came at the wrong time for Malaysia. We know the events that shocked the 

country after the idea of ratifying the ICERD was brought up. This has not changed. The sentiments 

and the opinions are pretty disturbed on the ICERD. 

 

 

7. The main concerns raised by the critics of ICERD were the abolishment of Malay special 

position and the promotion of LGBT's way of life in Malaysia if we ratify ICERD. Is there 

any basis for their concerns? 

 

Yes. For the Malays-Muslims LGBT is not a question of rights. It is a question of moral integrity. 

Only a sick person, according to some, can be part of the LGBT. This version of facts will not 

change in Malaysia and ICERD will not bring salvation for the LGBT group. It is not going to 

happen. Malaysia has its own practices regarding LGBT groups, that is ‘reformation’. This will go 

on. 

 

 

8. Do you know that ICERD allows member countries to impose reservations on certain 

provisions in ICERD? US put the reservation on hate speech. Do you think that reservation 

is a good way to preserve some local practices in Malaysia, instead of total ratification of 

ICERD? 

 

The US is a very powerful state that can put a lot of rules on such stuffs. On a lot of stuff indeed. 

There is the global gag order. The US is a major proponent of this rule. 

It is a policy called the Mexico City policy, a US government policy blocking federal funding for 

non-governmental organizations providing abortion counselling etc. 

The Trump administration is using this policy to influence global thoughts and approaches on 

abortion. They are pro-life and they want to stop abortion around the globe. 

This is to show you how powerful the US is. Malaysia does not have such powers. But Malaysia 

could, perhaps, learn from the US and impose its own ‘rules’ if it were to implement the ICERD. It 

does not have to be a blanket implementation. 

 

 

9. Can you agree that we ratify ICERD but it must be in line with our constitution? Meaning 

that our federal constitution will remain the supreme law of the country, not any other law 

including international law, Syariah law and customary law. 

 

I can only speak as a journalist on this. I don't really know how ICERD will impact the laws of the 
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country. I am certain there will be no compromise on anything that may thwart the country’s 

‘Muslim’ image. 

 

 

10. If one day we decided to ratify ICERD, can you give us the time frame? What needs to be 

done first before we can ratify it? 

 

I don’t see it coming that soon. With the PH out of the government, it is not going to come so soon. 

The current government will not put emphasis on this, I suppose. On top of that, I believe there is 

no such thing as one size fit all. We live in a very fragmented world, with many people of many 

thoughts and needs. But Islam remains a fixed element that does not budge and cannot be changed. 

You can already see that imposing the ICERD on people who do not want to hear about it means to 

say it does not reconcile with their faith. The UN should stop imposing. It has to listen and to adapt 

to the needs of countries on a one-on-one basis. The days of pushing countries to adopt unwanted 

policies, for example, is over. The UN itself needs reforms. 

 

 

11. Can you share your thoughts on LGBT as it has triggered a controversy in our country 

and had caused concerned among some religion? 

 

With reference to the answer to question seven. It is well known that Islam rejects LGBT despite 

all the claims of it being otherwise by pro-LGBT activists. 

They have to reconcile with the reality of the country. I always say my personal opinion does not 

matter, it is facts that matter most. However, Malaysia could implement another step in giving the 

people more power to decide on policy implementation. This may resolve some issues once and for 

all, or for a very long time. That is Malaysia could consider using referendums on such topics, in 

all fairness. The government of the day can then base its policy implementation on the results of the 

referendums. 
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Appendix 9 

 

Interview with Dr. Khoo Ying Hooi, the Secretary-General in the Society for the Promotion 

of Human Rights (PROHAM). Interview was carried via Email on 30 June 2020. 

 

1. What is your general view about ICERD? Is it good for Malaysia? 

 

ICERD is an international human rights treaty that is widely accepted around the world and in the 

UN. As a member of the UN and committed to the UDHR, I do not see any reason why Malaysia 

should resist signing and ratifying it. 

 

2. Why do you think that the Malaysian government is interested to implement ICERD in 

Malaysia? 

 

During the PH government, former minister of foreign affairs (Dato’) Saifuddin Abdullah pledged 

that they will sign all the remaining international human rights treaties. I am not particularly sure if 

there is a hidden intention behind it, but in a broader context for a multi-racial country like Malaysia, 

the ICERD should have been signed and ratified long time ago.  

 

3. In your assessment, what is the situation or condition of racial discrimination in Malaysia? 

Can ICERD resolve racial discrimination in Malaysia? 

 

In short, the racial discrimination issue that we have in Malaysia can be contributed to several 

factors: politicisation and the failure of our education. I would not say signing ICERD can solve 

racial discrimination problem in Malaysia, but it can serve as a document that provides the civil 

society and the people, in general, to put pressure on the government if they do not implement 

policies that are in line with ICERD. 

 

4. Do you think that ICERD is compatible with the Malaysian constitution and law? 

 

Yes, after all, it is clearly said that we can have reservation/s if it is not compatible. There should 

not be at all about the compatibility.  

 

5. Do you think that ICERD is compatible with Syariah law practised in Malaysia? 

 

Same answer as above. 

 

6. If many Muslims and Asian countries ratified ICERD, why can't Malaysia ratify it? 

 

The issue has unfortunately been politicised and also we are not taught of what exactly is an 

international human rights treaty. What happened in Malaysia during the ICERD episode is a shame. 

 

7. The main concerns raised by the critics of ICERD was the abolishment of Malay special 

position and the promotion of LGBT's way of life in Malaysia if we ratify ICERD. Is there 

any basis for their concerns? 
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This originates from the lack of understanding of what is an international human rights treaty and 

what is ICERD. 

 

8. Do you know that ICERD allows member countries to impose reservations on certain 

provisions in ICERD? US put the reservation on hate speech. Do you think that reservation 

is a good way to preserve some local practices in Malaysia, instead of total ratification of 

ICERD? 

 

Yes, as mentioned in my answer in question 4. As to the question of reservation/s, the question 

would be more of what we want to reserve and why, but at this moment, I have not studied the 

ICERD in full to be able to answer this comprehensively.  

 

9. Can you agree that we ratify ICERD but it must be in line with our constitution? Meaning 

that our federal constitution will remain the supreme law of the country, not any other law 

including international law, Syariah law and customary law. 

 

Our Constitution is a living document that is also open for amendments, and this should also be 

explored into. 

 

10. If one day we decided to ratify ICERD, can you give us the time frame? What needs to be 

done first before we can ratify it? 

 

As mentioned in answer 7, we need to make people understand what is ICERD. 

 

11. Can you share your thoughts on LGBT as it has triggered a controversy in our country 

and had caused concerned among some religion? 

 

This is my personal opinion, not representing PROHAM. I think it is, after all, being politicised for 

political benefits after all if I were to use Malay society for an example, most of our make-up artists 

are transgender and they are extremely talented. But it has never been an issue until it is politicised. 
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Appendix 10 

 
To ratify or not to ratify no longer the question 

Sunday, 25 Nov 2018 

By Shad Saleem Faruqi 

 

A NUMBER of individuals and groups denounced the proposal to ratify the International Convention on the 

Elimination of All Forms of Racial Discrimination (ICERD) on the ground that it will destroy Malay rights, 

weaken the position of Islam and erode the power of the Malay Rulers. 

 

Most of the criticisms have no legal basis. However, as hate and fear are potent weapons in politics, the 

perpetrators have succeeded in polarising society and raising the spectre of violence. The Prime Minister 

has, therefore, strategically retracted the proposal to ratify. 

 

The debate on this UN Convention will, however, continue and this necessitates a brief discussion of the 

Federal Constitution and the ICERD. 

 

  

Equality 

 

The Constitution in Articles 5-13 protects many human rights and these are available irrespective of race. 

Article 8(1) declares that all persons are equal before the law and entitled to the equal protection of the law. 

Article 8(2) states that except as expressly authorised, there shall be no discrimination on the ground of 

religion, race, descent, place of birth or gender. 

 

Many other Articles explicitly forbid racial discrimination. Among them are Article 12(1) relating to 

education and Article 136 regarding impartial treatment of federal employees. 

 

Citizenship (Articles 14-22); the electoral process; membership of Parliament; and positions in the Cabinet, 

public services, judiciary and the constitutional commissions are all free of racial differentiation. 

 

Permissible exceptions: To the general rule of racial equality, a number of exceptions are explicitly provided. 

Foremost are protection for the aborigines (Article 8), Malay Regiment (Article 8), Malay Reserves (Article 

89) and special position of the Malays and the natives of Sabah and Sarawak (Article 153). These preferential 

provisions are not based on the idea of racial superiority or exclusiveness but on a mixture of historical 

realities and the impulses of affirmative action. Their primary purpose is to engineer society through the law 

and to ensure that those left behind in socioeconomic development are able to catch up with the others. 

 

Article 153’s provisions have much in common with India’s special provisions for the Scheduled Castes. 

Like in India, Article 153 provisions are hedged in by clear limits. For example, Article 153’s quotas do not 

apply across the board but only in four areas: positions in the public service; scholarships and educational 

and training facilities; licences and permits; and post-secondary education. 

 

It is also notable that Article 153 enjoins the King to safeguard the “legitimate interests of other 

communities”. 

 

Likewise, Article 89(2) requires that where land is reserved for Malays, an equal area shall be made available 

for general alienation. 

 

ICERD 
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This piece of international law takes a strong stand against apartheid, segregation, discrimination and racial 

superiority. However, it recognises the need for affirmative action. It acknowledges the need to ratify 

historical injustices and to enrich formal equality with functional and substantive equality. Articles 1(4) and 

2(2) of ICERD permit “special measures taken for the sole purpose of securing adequate advancement of 

certain racial or ethnic groups or individuals requiring such protection”. 

 

This is quite in line with Articles 89 and 153 of Malaysia’s Constitution. However, the ICERD seeks to set 

limits on the duration for affirmative action. The measures “shall not be continued after the objectives for 

which they were taken have been achieved”. 

 

This has riled up the ICERD critics because Articles 153 and 89 contain no time limits. It is submitted that 

for all practical purposes the differences between Article 153 and ICERD are insignificant. ICERD opposes 

“eternity clauses” but imposes no time limit. Article 153 imposes no time limit but is capable of amendment 

subject to the special procedures of Articles 159(5) and 38(4) – two-thirds majority plus the consent of the 

Conference of Rulers and the Governors of Sabah and Sarawak. 

 

ICERD in Article 20 allows nations to ratify it with reservations. For example, the United States adopted 

ICERD but objected to any provision in the Convention that breached the US Constitution. Malaysia can do 

the same and indeed has done so in a number of situations. 

 

We adopted the Universal Declaration of Human Rights 1948 in section 4(4) of our Human Rights 

Commission of Malaysia Act 1999 but subjected it to our Federal Constitution. We adopted the Convention 

on the Elimination of All Forms of Discrimination Against Women (CEDAW) but subjected it to our 

Constitution’s Article 8(5) which exempts personal laws from the Constitution’s gilt-edged provisions for 

gender equality. 

 

ICERD and Islam 

 

To bolster their opposition to the ICERD, its critics are claiming, amazingly, that ICERD will weaken the 

position of Islam. To give this claim any credibility requires a willing suspension of disbelief. The ICERD 

is against racial discrimination and does not address itself to official religions or secularism or theocracy. In 

any case, Islam promotes racial equality. The ICERD has been ratified by 179 nations, of which 48 are 

Muslim nations. Out of 50 Muslim countries, only Malaysia and Brunei are non-signatories. 

 

ICERD and Malay Rulers 

 

The ICERD is not anti-monarchial and in no way affects the honours and dignities of the 27 monarchies 

existing in the world today, six of whom are absolute monarchies. 

 

International law is not law 

 

Even if ratified by the executive, ICERD cannot displace Article 3 (Islam), Article 153 (special position of 

the Malays and natives) and Article 181 (prerogatives of Malay Rulers). This is due to the legal fact that our 

concept of “law” is defined narrowly in Article 160(2) and does not include international law. 

 

The constitutional position on the ICERD is, therefore, this: Even if the ICERD is ratified by the executive, 

it is not law unless incorporated into a parliamentary Act. Even if so legislated, it is subject to the supreme 

Constitution’s Articles 3, 153 and 181. Unless these Articles are amended by a special two-thirds majority 

and the consent of the Conference of Rulers and the Governors of Sabah and Sarawak, the existing 

constitutional provisions remain in operation. 
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The ICERD is not a law but only a pole star for action. Its ideals cannot invalidate national laws. The agitation 

against it is contrived for political purposes and perceptive Malaysians must not allow themselves to be 

exploited by politicians. 

 

Emeritus Professor Datuk Dr Shad Saleem Faruqi is a holder of the Tunku Abdul Rahman Chair at Universiti 

Malaya.  

 

Read more at https://www.thestar.com.my/news/nation/2018/11/25/to-ratify-or-not-to-ratify-no-longer-the-

question-but-the-icerd-remains-a-tempest-in-a-political-tea#5ET1LJb64L7Ov0Lu.99 
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Appendix 11 

 
MEDIA STATEMENT 

HUMAN RIGHTS COMMISSION OF MALAYSIA (SUHAKAM) 

 

EDITOR, NEWS DESK FOR IMMEDIATE RELEASE 

 

PRESS STATEMENT 

 

KUALA LUMPUR (31 OCTOBER 2018) - In full support of the Prime Minister’s promise to position 

Malaysia at the forefront of progressive civil rights policy and practice, the Human Rights Commission of 

Malaysia (SUHAKAM) joins the call for accession to the International Convention on the Elimination of All 

Forms of Racial Discrimination 1966 (ICERD), which was created with the principles of the dignity and 

equality inherent in all human beings in mind. SUHAKAM underscores that racial discrimination of any 

form must have no place in multiracial and moderate Malaysia, as all Malaysians deserve to live peacefully 

and enjoy the benefits of civilized values. 

 

SUHAKAM is aware of some public opinion against accession to the Convention, some of which in our 

view can be construed as incitement to discrimination. SUHAKAM regrets that many opinions have 

misinterpreted whether deliberately or otherwise the spirit of ICERD, and accordingly cautions those who 

push for polarization and superiority, or pre-eminence of one race or one religious belief over another, to 

stop if Malaysia is to be seen to be unhesitating to the elimination of racial discrimination. 

 

In furthering Malaysia’s human rights objectives, moving towards a society free of racial discrimination for 

enhanced social harmony, tolerance and peaceful co-existence, SUHAKAM believes accession to the 

Convention is possible with political will and courage. SUHAKAM looks forward to a collective decision in 

Cabinet on this matter in keeping with the pronouncement of the Prime Minister.  

 

As in the case of all international human rights treaties, the function of ratifying international treaty is to 

make an aspirational promise towards compliance within minimum international norms, over time as done 

previously when Malaysia ratified the 3 earlier. In implementing a treaty, domesticating the treaty in relevant 

local laws, which involves parliamentary processes, is the manner to be undertaken over time, after 

ratification of any international treaty. Also policies can be made to give effect to some of the provisions of 

treaty to supplement the legal reforms. Therefore, claims that accession to the Convention shall distort Malay 

special position are baseless, unsubstantiated and possibly made in bad faith, as any changes must go through 

the due process of Parliament. 

 

SUHAKAM wishes to reinforce the following: 

i. The new Government is now in a position to remediate contemporary manifestations of race-based 

discrimination that seemed tolerable under the previous administration, such as workplace discrimination; 

for example, of Muslim women in the hotel industry who “Human Rights For All” choose to wear the 

‘tudung’ (headscarf) and segregation of customers based on their religious background such as the Muslim 

only launderette policy. 

ii. While the Federal Constitution in Article 8 provides a constitutional guarantee of equality for all persons and 

provides protection against discrimination based upon religion, race, descent, place of birth or gender, in any 

law or in the appointment to any office or employment under a public authority or in the administration of 

any law relating to the acquisition, holding or disposition of property or the establishing or carrying on of 

any trade, business, profession, vocation or employment, accession to the Convention would encourage anti-

discrimination practices, policies and legislation that are necessary in Malaysia to provide further protection 

against racial discrimination. 
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iii. ICERD recognises the concept of ‘substantive equality’ in Article 2(2) meaning that in appropriate situations, 

the Government can take special and concrete measures to ensure the adequate development and protection 

of certain racial groups or individuals belonging to them; hence protecting the integrity of the Federal 

Constitution, the royal prerogative of the Agong and Article 153 on “reservation of quotas in respect of 

services, permits, etc., for Malays and natives of any of the States of Sabah and Sarawak”. 

iv. The allowances of special measures must be seen as short-term measures to address historical socio-

economic disadvantages. Once addressed, all such measures should be equally accessible to all communities. 

This would mean that programmes developed as affirmative action will have to be more transparent with far 

greater public scrutiny. It is thus recommended that the Government develop indicators to measure the 

fulfilment of the objectives and purposes of special measures so that it can be harmonized with Article 1(4) 

of ICERD. 

v. On the defective and ill thought out argument that accession to ICERD would mean that raced based political 

parties will be deemed illegal in Malaysia, Article 4 of ICERD requires States Parties to condemn and outlaw 

the dissemination of racist propaganda and prohibit organisations based on racist ideas or those which 

promote racial hatred or racial supremacy, which SUHAKAM believes cannot be the vision or mission of 

any political party in Malaysia. 

vi. There continues to be a significant development gap between the Orang Asli and other Malaysians in terms 

of the realisation of human rights and fundamental freedoms. SUHAKAM’s finding is that the Orang Asli 

still face comparative disadvantage, marginalisation and discrimination in health, education, employment, 

economic opportunities and most importantly social inclusion. Accession to ICERD will assist the 

government in ending practices of segregation, exclusion and discrimination associated therewith, in 

whatever form and wherever they exist. 

vii. SUHAKAM is steadfast in its position that university entry policies that discriminate on the basis of race 

cannot be accepted by a government committed to moderation as every Malaysian deserves to be an equal 

beneficiary of public education. However, given the provisions for special measures for the sole purpose of 

securing adequate advancement of certain racial groups in Articles 1(4) and 2(2) of ICERD, universities with 

race-based entry requirements will not have to be automatically or immediately abolished. 

viii. SUHAKAM urges the Government to increase public awareness on ICERD through active public 

engagement and stands ready to assist. 

 

SUHAKAM believes that the international community has embraced commitment to take an effective and 

proactive stance against racial discrimination, manifested in the numbers of countries that have acceded to 

ICERD, presently 179 of 193 United Nations Member States, with 52 Organisation of Islamic Cooperation 

(OIC) countries. 

 

SUHAKAM hopes that accession to the Convention will serve as the benchmark for how the new 

government should protect and promote human rights for all regardless of race, colour, descent or national 

or ethnic origin. 

-END- 

Tan Sri Razali Ismail 

Chairman 

Human Rights Commission of Malaysia (SUHAKAM) 

31 OCTOBER 2018 
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