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Compatibility Analysis of Malaysian Civil and Syariah Laws to 

the International Covenant on Civil and Political Rights (ICCPR). 

 

EXECUTIVE SUMMARY 

This is a report on a study of compatibility analysis of the Malaysian Civil and Syariah Laws 

to the International Covenant on Civil and Political Rights (ICCPR) incorporating personal, 

family, civil and political rights; and implications for accession. The analysis included 

documentary sources of case laws and legislations; and interviews of stakeholders namely 

courts officials, federal agencies and state authorities. The analyses cover the ICCPR content 

of human rights visa vis Malaysian civil and political rights to determine issues of 

compatibility, convergence or divergence; universalism vs cultural relativism. The two value 

systems are also analysed per international Syariah human rights instrument, ASEAN Human 

Rights Declaration (AHRD) and the Pakatan Harapan manifesto. The aim is to determine any 

limitation, impediments and challenges from interpretation of cases; policies formulated by the 

executive within the legislative framework; and cultural and social challenges involved. The 

findings are formulated into a set of recommendations to address issues within the national 

context. Finally, this report provides a mapping out structure of all instruments discussed in the 

research to construct a roadmap of approaches and strategies for subsequent changes and 

amendments of relevant laws to facilitate the government accession to ICCPR. Irrespective of 

the provisions of fundamental liberties which incorporate the civil and political rights in 

Malaysia, the Federal Constitution also authorises the Parliament to restrict fundamental rights 

on many grounds including public order and national security. It is understandable that a 

constitution drafted during the communist insurgency would show a deep concern for security 

and stability. Nevertheless, the overall scheme of the constitution appears to put some restrain 

on the power of the state, to entrench some human rights, to endow the courts with some powers 

to safeguard citizen’s entitlement against unauthorized encroachment. Consequentially, efforts 

to review the Constitution and the relevant laws affecting civil and political rights is crucial in 

the process towards accession to the ICCPR. This is an important agenda which requires the 

commitment of the relevant executive bodies of the Cabinet, such as the Ministry of Home 

Affairs, Ministry of Foreign Affairs, the Law Division of the Prime Minister Department and 

other states, federal and enforcement agencies in Malaysia. 
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CHAPTER 1 

Historical Background of ICCPR 

 
 

1.1 Historical Background of ICCPR 

 
The United Nations International Covenant on Civil and Political Rights (ICCPR) was adopted 

by the United Nations’ General Assembly on December 19, 1966 to ensure the protection of 

civil and political rights among member States. 

Historically, human rights can be classified into three widely acceptable categories or 

classification according to its stages of evolution. The three categories of human rights are 

distinct and are in a way based on the modern evolution of international human rights law. 

This categorisation of human rights falls into three broad classes: 

1. First-generation rights (Civil and Political Rights); 

 
2. Second-generation rights (Economic, Social and Cultural Rights); and 

 
3. Third-generation rights (Collective Human Rights). 

 
The categorisation of rights into three generations was initially proposed by Karel Vasak, the 

Czech jurist in 1979. This categorisation follows the three keywords in the French Revolution: 

Liberty, Equality and Fraternity.1 While liberty is represented as civil and political rights in 

the first generation of rights, equality encompasses economic, social and cultural (ECOSOC) 

rights in the second-generation rights. Fraternity is more of collective rights in a communal 

setting represented as third- generation rights. 

The first-generation rights are mainly civil and political rights. They relate to liberty and the 

right to participate in a political life as expounded by the early philosophers. This was the 

initial stage of the human rights struggle, namely granting people their civil rights and allowing 

them to freely participate in the political life of the State. These rights include basic rights of 

man and fundamental freedoms. Examples of first-generation rights include right to life, 

freedom of assembly and association, freedom of expression, freedom of religion, freedom 

from torture, cruel, inhuman and degrading treatment or punishment, right to fair hearing, 

 

1 See Karel Vasak, "Human Rights: A Thirty-Year Struggle: the Sustained Efforts to give Force of law to the 
Universal Declaration of Human Rights", UNESCO Courier 30:11 (Paris: United Nations Educational, 
Scientific and Cultural Organization, November 1977). 
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dignity, equality and privacy, freedom from slavery and forced labour and freedom of 

movement. 

The Commission on Human Rights established in 1945 (and replaced by the Human Rights 

Council (HRC) in 2006) was entrusted with the task of drawing up an International Bill of 

Human Rights defining the human rights and freedom referred to as the United Nation Charter. 

A major step in drafting the International Bill of Human Rights was realized on 10th December 

1948 when the General Assembly adopted the Universal Declaration of Human Rights as a 

common standard of achievement for peoples and nations. The Universal Declaration of 

Human Rights constituted the First part of the International Human Rights. The other parts are 

designed to elaborate the content of the provision of the Declaration. 

 
On 16th December 1966, the United Nation General Assembly adopted two Covenants, The 

International Covenant on Economic, Social and Cultural Rights and the International 

Covenant on Civil and Political Rights (ICCPR) as well as the Optional Protocol of the ICCPR 

allowing for complaints to be made by individuals on violations of their rights embodied in the 

Covenant. In adopting these instruments, the international community have not only agreedon 

the contents of the rights set forth within the Universal Declaration but also agreed on measures 

for their implementation. A further elaboration took place in December 1989 where the Second 

Optional Protocol of the ICCPR aimed at abolishing the death penalty was adoptedby the 

General Assembly. 

 
The adoption of these two Covenants (ICCPR and ICESCR) endorsed the General Assembly 

Resolution of 1950 that the “enjoyment of civil and political rights and economic, social and 

cultural rights are interconnected and interdependent. These three instruments namely the 

UDHR, ICCPR and ICESCR constitute the International Bill of Rights. The UDHR is not a 

legal binding treaty but over the years its main principles have acquired the status of customary 

international law which States are legally bound to respect. The Covenants namely ICCPR and 

ICESCR unlike the UDHR are legally binding treaties for those states that are parties to them. 

Such States are thus obliged to uphold the standards contained therein and to respect the 

procedures for their implementation including the submission of periodic reports on their 

compliance with their obligations under the Covenants. 
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All UN member states have ratified at least one of the nine core international human rights 

treaties, and 80 per cent have ratified four or more, giving concrete expression to the 

universality of the UDHR and international human rights.2 Malaysia had ratified three 

conventions; the Convention on the Rights of the Child (CRC), Convention on the Elimination 

of All Forms of Discrimination against Women (CEDAW), Convention on the Rights of 

Persons with Disabilities (CRPD) and has served in the Human Rights Commission. It has also 

adopted the SDG Global 2030 agenda and has incorporated into the 11th Malaysia Plan to 

deliver the 17 goals, including the democratic governance aspects. Malaysia has yet to ratify 

the remaining six human rights treaties; the International Convention on Elimination of All 

Forms of Racial Discrimination (ICERD), International Convention on Civil and Political 

Rights (ICCPR), International Convention on Economic, Social and Cultural Rights (ICESCR), 

Convention Against Torture and other Cruel, Inhuman or Degrading Treatment orPunishment 

(UNCAT), International Convention on the Protection of the Rights of All MigrantWorkers and 

Members of their Families, International Convention for the Protection of All Persons from 

Enforced Disappearance (ICPPED). 

 
1.2 Scope of ICCPR 

 
 

The United Nations International Covenant on Civil and Political Rights (ICCPR) attempts to 

ensure the protection of civil and political rights. It was adopted by the United Nations’ General 

Assembly on December 19, 1966, and it came into force on March 23, 1976. The International 

Covenant on Economic Social and Cultural Rights, the Universal Declaration of Human Rights 

(UDHR), and the ICCPR and its two Optional Protocols, are collectively known as the 

International Bill of Rights. There is significant overlap between the rights in the ICCPR and 

the UDHR; both from part of a large group or international laws which protect the fundamental 

rights. 

As indicated in its Preamble, the ICCPR recognises the idea of all human beings to enjoy civil 

and political freedom, and also freedom from fear and want can only be achieved if everyone 

may enjoy his civil and political rights, as well as his economy, social and cultural rights 

(ESCR). The ICCPR is a key international human rights treaty, providing a range of protection 

for civil and political rights. The ICCPR compels governments to take administrative, judicial 

and legislative measures in order to protect the rights enshrined in the treaty and provide an 

 
2 https://indicators.ohchr.org/ Status of Ratification Interactive Dashboard 

https://indicators.ohchr.org/
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effective remedy. As indicated in its Preamble, the ICCPR recognises the idea of the human 

beings` rights to enjoy civil and political freedom and also freedom from fear and want; that 

these can only be achieved if everyone enjoys civil and political rights; including also economy, 

social and cultural rights (ESCR). 

 
The ICCPR has 53 Articles that comprise of provisions that include among others freedom of 

expression, freedom of religion, right to life, freedom from torture and slavery. As of 3rd March 

2021, the Committee of Civil and Political Rights has on record 173 countries3 as parties and 

74 other countries as signatories to the ICCPR. Malaysia is yet to accede to the ICCPR. It 

obligates countries that have ratified the treaty to protect and preserve basic human rights, such 

as the right to life (Article 6), freedom from torture and cruel, inhuman or degrading treatment 

(Article 7), freedom from slavery (Article 8), the right to liberty (Article 10) and the right to 

respect for privacy and family (Article 17). The Covenant compels governments to take 

administrative, judicial, and legislative measures in order to protect the rights enshrined in the 

treaty and to provide an effective remedy. Currently, there are 173 state parties to the ICCPR, 

74 signatories and 18 no action.4 Currently, Malaysia is in ‘no action’ state status. The ICCPR 

has 53 Articles that comprise of fundamental provisions on civil and political rights which 

among others includes right to life and liberty, freedom of expression, freedom of religion, right 

to life, freedom from torture and slavery which will be discussed in the next section. 

In addition to the underlying civil and political rights, ICCPR also contains other provisions 

relating to application, monitoring and implementation of provisions by State parties. The 

provision on “domestication effect” mandate domestic institutions with a primary and original 

responsibility to give effect to international human rights and provide an effective remedy for 

violations. Art 2(2) of ICCPR provides: 

Where not already provided for by existing legislative or other measures, each State Party to 

the present Covenant undertakes to take the necessary steps, in accordance with its 

constitutional processes and with the provisions of the present Covenant, to adopt such laws 

or other measures as may be necessary to give effect to the rights recognized in the present 

Covenant. 

 

3 https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en 
4 A ‘State party’ to a treaty is a State that has expressed its consent, by an act of ratification, accession or 

succession, and where the treaty has entered into force. A ‘Signatory’ to a treaty is a State that provided a 

preliminary endorsement of the instrument and its intent to examine the treaty domestically and consider ratifying 

it. ‘No action’ means that a State did not express its consent. 

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en
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ICCPR also contain monitoring and implementation mechanism for compliance. ICCPR with 

its first Optional Protocol, establishes the Human Rights Committee which oversees States’ 

commitment to the ICCPR. The Committee has 18 members made up of nationals from states 

parties who act as independent experts. They must have ‘high moral character’ and a 

‘recognised competence in the field of human rights.’ The Committee adopts ‘general 

comments’ which give guidance on how to interpret the ICCPR. States have to submit reports 

on the steps they have taken to protect, respect and fulfil ICCPR rights, and part of the 

Committee’s job is looking at these reports to make sure States are making progress. 

 
According to the procedure, individual or group of individuals may file with the monitoring 

body a “ communication” stating any violation allegedly committed by a State as stated in 

the First Protocol of ICCPR 1966. The system of implementation of the ICCPR centres upon 

the Human Right Committee (HRC established under Article 28 of ICCPR). ICCPR provide 

3 main form of monitoring mechanism namely 

i. Compulsory reporting procedure whereby all State Parties are obliged to present 

report (initial and period) indicating compliance with the ICCPR 

ii. Optional Inter –State complaints procedure: as provided for in Article 41 and 

iii. Individual complaint procedure 

 
 

1.3 Rights Protected under ICCPR 

The unifying themes and values of the ICCPR are found in Articles 2 and 3 and are based on 

the notion of non-discrimination. Article 2 ensures that rights recognized in the ICCPR will be 

respected and be available to everyone within the territory of those states who have ratified the 

Covenant (State Party). Article 3 ensures the equal right of both men and women to the 

enjoyment of all civil and political rights set out in the ICCPR. Articles 1 to 27 of the ICCPR 

are the substantial articles of the Covenant whereas Articles 28–47 concerns the Human Rights 

Committee through which states have to submit reports on their adherence to the clauses of this 

treaty and Articles 48-53 concern mechanisms for signing onto this treaty. There are two 

optional protocols to the ICCPR which gives additional human rights protections. Since it is an 

optional protocol, States can choose whether to agree to it or not. 

 
The issues under the ICCPR can be summarised as follow: 
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Freedom of expression (Arts.9 & 19), Persons deprived of their liberty and conditions in 

detentions (Arts.6, 7, 9, 10, 13, 14, 24, 17), Equality between men and women (Arts. 2, 3, 25, 

26), Migrants, Refugees and Asylum Seekers (Arts. 2, 3, 7, 14, 16, 23, 25, 26), Rights of 

Individual belonging to Minorities (Art. 27), Rights of Vulnerable (Arts. 2, 7, 17, 26), 

Elimination of human trafficking, slavery and servitude (Arts. 3, 7, 8 and 14), counter-terrorism 

measures (Arts. 9, 14, 15 and 17), right to participate in public life (arts. 19, 22, 25 and 26), 

and the peaceful assembly (arts. 6, 7, 9 and 21). 

 
 

The specific thematic civil and political rights are listed as below: 

Article 6 – Right to life. 

Article 7 – Freedom from torture. 

Article 8 – Right to not be enslaved. 

Article 9 – Right to liberty and security of the person. 

Article 10 – Rights of detainees. 

Article 11 – Right to not be imprisoned merely on the ground of inability to fulfil a 

contractual obligation. 

Article 12 – Freedom of movement and choice of residence for lawful residents. 

Article 13 – Rights of aliens. 

Article 14 – Equality before the courts and tribunals. Right to a fair trial. 

Article 15 – No one can be guilty of an act of a criminal offence which did not constitute a 

criminal offence. 

Article 16 – Right to recognition as a person before the law. 

Article 17 – Freedom from arbitrary or unlawful interference. 

Article 18 – Right to freedom of thought, conscience and religion. 

Article 19 – Right to hold opinions without interference. 

Article 20 – Propaganda for war shall be prohibited by law. 

Article 21 – Right of peaceful assembly. 

Article 22 – Right to freedom of association with others. 

Article 23 – Right to marry. 

Article 24 – Children’s rights 

Article 25 – Right to political participation. 

Article 26 – Equality before the law. 

Article 27 – Minority protection. 
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1.4. Effect and implication of acceding to ICCPR 

"Accession" is the act whereby a state accepts the offer or the opportunity to become a party to 

a treaty already negotiated and signed by other states. It has the same legal effect as ratification. 

Accession usually occurs after the treaty has entered into force.5 The Secretary-General of the 

United Nations, in his function as depositary, has also accepted accessions to some conventions 

before their entry into force. The conditions under which accession may occur and the 

procedure involved depend on the provisions of the treaty. A treaty might provide for the 

accession of all other states or for a limited and defined number of states. In the absence of such 

a provision, accession can only occur where the negotiating states were agreed or subsequently 

agree on it in the case of the state in question. 

On the other hand, “ratification” is defined as an international act whereby a state indicates its 

consent to be bound to a treaty if the parties intended to show their consent by such an act. In 

the case of bilateral treaties, ratification is usually accomplished by exchanging the requisite 

instruments, while in the case of multilateral treaties the usual procedure is for the depositary 

to collect the ratifications of all states, keeping all parties informed of the situation. The 

institution of ratification grants states the necessary time-frame to seek the required approval 

for the treaty on the domestic level and to enact the necessary legislation to give domestic effect 

to that treaty.6 

It is proposed that the way forward for Malaysia is by way accession to ICCPR.The principal 

objective of acceding to the ICCPR is to enhance the human rights protection system reflecting 

international human rights norms in Malaysia. Thus, it is crucial that Government has a role to 

play in ensuring effective national-level implementation of the human rights norms set out in 

the Convention. However, it is also important to establish national human rights institution that 

does not belong to the legislative, administrative and judiciary and involved in national-level 

monitoring of the enjoyment of human rights, with reference to both national and international 

standards. The functions carried out by the national institution may include review of 

legislation and policy for consistency with human rights standards, giving advice to 

government on the steps necessary to implement fully human rights obligations, providing 

input for reports under international human rights treaties, considering complaints of human 

rights violations, and human rights education. Currently, all these functions are under the 

jurisdiction of different ministries and it is time-consuming and difficult to coordinate to work 

 
5 Arts.2 (1) (b) and 15, Vienna Convention on the Law of Treaties 1969 
6 Arts.2 (1) (b), 14 (1) and 16, Vienna Convention on the Law of Treaties 1969 
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among different ministries. The proposed institution should provide an important potential 

resource for national-level monitoring of the implementation of the Convention. 

 

Acceding to the ICCPR is considered as the first step, with direct implication being an ensuing, 

secondary question. The provisions of ICCPR can form part of the domestic legal order without 

being directly applicable by the domestic courts. The implementation of the ICCPR in the 

domestic arena is often achieved by an interpretation of domestic law taking into account of 

the relevant provisions of the Convention. This may even constitute as an indirect implication 

of acceding to the Convention. Clashes between domestic law and international law can thus 

be reduced through such “harmonising” interpretation. 

 
Thus, Malaysia has to ensure that the domestic law is in conformity with the international legal 

obligation under the Convention after acceding to the Convention. In this respect, the indirect 

implication of the ICCPR is putting the Government the main responsibility to ensure that there 

should be effective ways and means at the national level to implement the ICCPR provisions. 

In the case of those provisions that are of a self-executing character or have been transformed 

into provisions of domestic law which are justiciable, an effective domestic legal remedy 

implies the possibility of bringing an action by an individual or a group before a court, 

providing that the court has the power to examine the alleged violation against the provisions 

of the Convention. If a violation is found, measures of enforcement must be provided for. The 

principle of exhaustion of domestic remedies applies as a means to ensure the powers of 

national judges to interpret the international human rights obligations in the first place and to 

avoid duplication. Another indirect implication will be upon the legislator, the executive and 

the courts. Concerning the different roles played by the national authorities, there is a joint 

responsibility between the executive, the legislative and the judiciary in implementing the 

Convention. 

 
In essence, the direct implication of acceding to the ICCPR will end the unjust and unfair laws, 

regulations and policies, and the prohibition of the enactment of new laws which transgress 

international human rights norms and standards. It will result in another layer or route for 

government accountability by independent actors and additional safeguard for victim of human 

rights violations. There will be changes to civil service policy formulation as the ICCPR would 

require a national review as opposed to piecemeal (i.e. CRC only handled by one specific 
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ministry) and a matured society that enables people to have a critical mind and opinions. The 

right to freedom of speech and expression can be exercised without being a fearful citizen and 

the society will grow more maturely in exercising their democratic rights. The indirect 

implication of acceding to the ICCPR will be greater respect for the human rights and human 

dignity of fellow human beings. 

 
 

1.5 Historical Background of Civil and Political Rights in Malaysia 

Fundamental liberties under the Malaysian Federal Constitution which came into being in the 

year 1957 share similarities with human rights contained in international instruments. One 

might even say that the constitutional rights are influenced by an earlier international document 

namely the Universal Declaration of Human Rights 1948. The construction of the fundamental 

liberties however is very much confined within the four walls of the constitutional documents. 

The courts have taken great pains to emphasize that although international instruments and 

cases from other jurisdiction may be referred to, at the end of the day, the Malaysian 

Constitution should be construed according to its own language. 

 
 

In working towards an independent Federation of Malaya, the Constitutional Conference in 

London in the year 1956 attended by the representatives of the British Government, the Rulers 

of the Malay States, the Chief Minister, three Ministers and the High Commissioner agreed to 

form a Constitutional Commission for the purpose of producing a draft Constitution for an 

independent Federation of Malaya. The Commission was tied to terms of reference which 

included the safeguarding of the position and prestige of the Rulers and the special position of 

the Malays and the legitimate interests of other communities. However, the terms of reference 

did not include fundamental liberties. 

 
 

The Constitutional Commission headed by Lord Reid (and thus the commission was known as 

the Reid Commission) felt that it was unnecessary to write explicit guarantees of fundamental 

rights since the rights are "firmly established".7 The fundamental liberties provided in Part II 

of the Constitution of Malaysia consists of nine areas of civil and political rights as follows: 

 

 right to life and personal liberty (Article 5); 
 
 

7 Report of The Federation of Malaya Constitutional Commission, para 161. 
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 freedom from slavery and forced labour (Article 6); 

 protection against retrospective criminal laws and double jeopardy (Article 7); 

 equality (Article 8); 

 freedom of movement and prohibition of banishment from the Federation (Article 

9); 

 freedom of speech, assembly and association (Article 10); 

 freedom of religion (Article 11); 

 non-discrimination and other rights in respect of education (Article 12); and 

 rights of property (Article 13). 

In inserting these guarantees, the Commission also readily excludes it for emergency 

conditions. It provides that four of the nine guarantees under Part II of the Constitution - namely 

right to life and personal liberty, freedom of movement, freedom of speech, assembly and 

association, and rights of property - are not applicable for laws combating subversion, 

organized violence, acts prejudicial to the public and for emergency powers.8 This exception is 

not meant for situations during proclaimed emergency since there is another provision 

specifically suspending the Constitution after a declaration of emergency.9 

Thus, if a law recites that such a law is made to tackle actions which excite disaffection against 

the government, to promote ill-will between different races or classes of the population which 

will likely cause violence, or which is prejudicial to public order, such law is not to be 

invalidated on the ground that it is inconsistent with the four guarantees.10 The former Internal 

Security Act 1960 and the Dangerous Drugs (Special Preventive Measures) Act 1985 are 

examples of such draconian laws that provide for executive detention and banishment. 

Nevertheless, such an exception could be explained by the circumstances during the framing 

of the Constitution where Malaya was facing communist insurgency after World War II.11 

However, the Reid Commission in proposing such an exception does recommend it for limited 

situations by emphasising that the guarantees should be excluded only "to such an extent as 

may be necessary" to deal with the national threat.12 Although the Commission is to some 

 
 

8 Article 149 of the Federal Constitution. 

9 Article 150 of the Federal Constitution. 

10 Article 149(1) of the Federal Constitution. 

11 Abdul Aziz Bari, Malaysian Constitution A Critical Introduction (Kuala Lumpur: The Other Press, 2003), p 185. 
12 Para 172. 
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extent influenced by the idea of legislative supremacy where it opined that the Parliament 

should decide if such restrictive laws are necessary, the Commission does commend that a 

person aggrieved may challenge whether such laws are indeed used to meet the national threat. 

Another exclusion one may find in the Federal Constitution is on the special position of the 

Malays and natives of Sabah and Sarawak.13It provides mainly for reservation for positions in 

the public service, scholarships, education and business licenses. The special position of the 

Malays is the reaffirmation of the status of the Malays in the various treaties entered between 

the Malay Rulers and the British.14 Since the Pangkor Treaty of 1874 the Malays' religion and 

custom is an exception to the power of the British Resident.15 The same recognition were 

accorded to the Malay Rulers powers and privileges and guaranteed in the Federal 

Constitution.16 Another reason for this arrangement was to protect the Malays from being 

overwhelmed by other racial groups who were, by colonial policy, populating the urban areas 

and involved in the economic and business activities.17 This economic reason is applicable to 

the special position accorded to the natives of Sabah and Sarawak when the two territories 

joined the Federation in 1963 to create Malaysia. 

 
 

Malaysia legislation comprises of the Federal Constitution, Constitutions of each of the 13 

States of Malaysia, Federal Acts of Parliament, State Enactments and subsidiary legislation. 

Article 4 (1) of the Federal Constitution declares the Constitution as the supreme law of the 

country. Under the Federal Constitution, Islamic law is a matter falling within the State List, 

that it is a matter over which the State Legislature has jurisdiction and not the Parliament. Thus, 

Islamic criminal law and Islamic family law are within the jurisdiction of each of the States; 

and Federal Government has no jurisdiction over it. The position of Syariah Courts is respected 

by the Constitution and its jurisdiction to decide matters within its ‘exclusive jurisdiction’ is 

protected under Article 121A which provides that the civil courts shall not have jurisdiction in 

 

 

 

 
13 Federal Constitution, Article 153. See also Article 89 on Malay land reservation. 
14 Hashim Yeop A Sani, Our Constitution (Kuala Lumpur: Malayan Law Publisher, 1980), p 56. 

15 Allen, Stockwell & Wright, A Collection of Treaties and other Documents Affecting the States of Malaysia 
1761-1963, vol 1 (London: Oceana Publications Inc, 1981). 

16 Federal Constitution, Articles 181 and 71. 

17 LASheridan & Harry E Groves, The Constitution of Malaysia, 4th edn (Singapore: Malayan Law Journal, 1987), 
p 411. 
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respect of any matter within the jurisdiction of the Syariah courts. 

 

 
Malaysia also respects the customs of the people and customs of the local inhabitants in 

Malaysia which are also a source of law. Generally, customs relating to family law, namely 

marriage, divorce and inheritance, are given legal force by the courts in Malaysia. ‘Adat’ 

applies to Malays, Hindu and Chinese customary laws apply to the Hindus and Chinese 

respectively (before the enforcement of the Law Reform (Marriage & Divorce) Act 1976. In 

Sabah and Sarawak, native customary laws apply in land dealings over native customary lands 

and family matters where natives subject themselves to native customary laws. Under Article 

153 of the Constitution, indigenous people are not only protected against discrimination, but 

are also accorded the special privileges. As such, Malaysia is unique since based on the special 

characteristic of the Federal Constitution, it adopts a dual legal system, according to which 

civil law and Syariah law operate in parallel and Muslims and non-Muslims are subject to 

different laws, particularly in the areas of family and criminal law. Syariah law enacted at state 

level creates different treatment of Muslims living in different states. 

 

 

 
1.6 Compatibility Issues: Universal Instrument and National Framework- Universalism 

vs Cultural Relativism 

The ideological debate between the two concepts of human rights - universalism and cultural 

relativism has continued to reverberate in modern human rights discourse. Most writings on 

human rights present a debate between the Western and non-Western approaches while trying 

to prefer one conception to the other.18 The theoretical  content of the debate from the 

universality of human rights perspective builds an argument for universalism which is based 

on the Western theory of individualism. The two theoretical concepts of human rights mainly 

emerged during the drafting stages of the UDHR in the 1940s. Capturing the position of things 

at those moments, Senturk argues: 

 

Scholars from a variety of disciplines disagree on whether universal human rights are 
 

 
18 For a general overview of the debate, see J Berting et al, Human Rights in a Pluralist World (Westport: Meckler 
Inc, 1990); J Galtung, Human rights in another key (Cambridge: Polity Press, 1994); CJ Hamelink, The Politics 
of World Communication: A Human Rights Perspective (London: Sage, 1994); and AH Robertson & JG Merrills, 
Human Rights in the World: An introduction to the study of the international protection of human rights, 
(Manchester: Manchester University Press, 1989). 
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possible or not. Those who agree that universal human rights are possible also disagree 

on how. These cleavages in the scholarly community became manifest during the 

preparation of the UN Declaration in 1948. The politicians and scholars were divided 

on the issue of whether this was a feasible project. Those who believed that it was feasible 

were also divided on whether a single culture should patronise the cause of un iversal 

human rights or a consensus should be sought among all cultures in the world. Some 

cultures still express discontent that their voice was not incorporated fully in the UN 

Declaration. Hence they prepare alternative human rights declarations. A considerable 

number of Muslims are also among them.19 

The two jurisprudential and theoretical concepts of human rights pertaining to universality of 

human rights and cultural relativism is discussed briefly below: 

 
1.6.1 Universality of human rights 

The theory of the universality of human rights is also known as universalism which has been 

promoted by activists who believe in Plato's assertion that there is universal truth and virtue. 

To this end, universalism states that all humans have rights by virtue of humanity and these 

rights are the same; hence, the need to collectively recognise these universal standards. The 

ethnic, religious, gender or racial standards cannot displace the prime position of a person's 

rights which he possesses by virtue of being human. Universalism, as a western theory, places 

more value on the individual. The human rights provisions in the UDHR are individualistic or 

eccentric to individuals as opposed to collective rights. The implication of this paradigm is to 

enshrine certain universal standards as a yardstick to measure the local human rights standards 

in every part of the globe. One interesting argument of the universalists is that all cultures 

across the world particularly the more primitive cultures will eventually evolve to adopt the 

western culture. The proponents of the universality of human rights have consistently argued 

that cultural differences must be put aside and common universal standards should be 

embraced to promote more interracial dialogue at the global level since the world is gradually 

shrinking into a global hamlet.20 

 

 
19 Recep Senturk, "Sociology of Rights: "I Am Therefore I Have Rights": Human Rights in Islam between 
Universalistic and Communalistic Perspectives", Muslim World Journal of Human Rights, vol 2, Iss 1, Article 11 
(2005), p 4. 

 
20 See Jack Donnelly, Universal Human Rights in Theory and Practice (Ithaca, New York: Cornell University 
Press, 1989). 
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1.6.2 Cultural relativism 

 
 

At the outset, it is pertinent to emphasise that, while the theory of universality of human rights 

focuses on the individual, cultural relativism considers the community as the basic social unit 

upon which certain human values may be formulated. The theory of cultural relativism seeks 

to understand the individual human beliefs from their cultural values rather than a foreign 

transplant of values which may be antithetical to the general norms in a specific society. 

Cultural relativists believe human rights standards must relate to the cultural values of the 

people. Therefore, the theory is rooted in communal rights where the cultural values of the 

people prevail while formulating acceptable human rights standards. 

 
According to Higgins, "cultural relativists are committed to one or both of the following 

premises: that knowledge and truth are culturally contingent, creating a barrier to cross-cultural 

understanding; and that all cultures are equally valued. Combined with the empirical 

observation of cultural diversity worldwide, these two premises lead to the conclusion that 

human rights norms do not transcend cultural location and cannot be readily translated across 

cultures."21 Except for the hidebound understanding of rights which may tend to prefer a 

particular culture to others, one cannot objectively adopt a culture as the yardstick for others 

in formulating acceptable human rights standards at the global level. It should be recalled that 

this Eurocentric idea coupled with colonialism was the cause for the amendment of laws and 

age-long customs of many societies in Asia and Africa during the colonial era through the 

plethora of tests introduced in the criminal justice system. 

 

The cultural relativists believe this is another form of neo-colonialism from the cultural 

perspective where their highly revered cultural values are considered inferior to the 

international standards of human rights. Cultural relativists believe that though many cultural 

traditions across the world share some basic rights and values, there are still some variations 

in the understanding of the nature, scope and enforcement of certain rights. For example, the 

right to freedom of religion has continued to generate controversy among human rights 

activists across the world since the declaration of the UDHR. 

This prompted the formulation of the Universal Islamic Declaration of Human Rights, 1981 
 
 

21 Tracey E Higgins, "Antiessentialism, Relativism and Human Rights" (1996) 19 Harvard Women's Law Journal 

89. 
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(UIDHR)22 and the Cairo Declaration of Human Rights in Islam in 1990 (CDHRI).23 When 

one compares the relevant provisions on right to freedom of religion in these Declarations: 

Article 18 of the UDHR,24 Article 10 of the CDHRI25 and Article XIII of the UIDHR,26 the 

scope and nature of the freedom seems to be different as a result of the different cultural 

contexts and paradigms between the western values and the Islamic traditions. Muslims may 

not accept the phrase "freedom to change his religion or belief" as part of freedom of religion. 

In a dramatic turnaround of events, during the drafting of the International Covenant on Civil 

and Political Rights, 1966 (ICCPR),27 this phrase was omitted.28 It seems the pressure from the 

Asian countries dominated by countries such as Saudi Arabia was considered in order to come 

up with a seemingly acceptable Convention. 

 

 
1.7 Thematic Scope of National Framework vis a vis ICCPR 

 

 

 
1.7.1 Freedom of Expression and Information 

 
 

The importance of this right is stated in various international documents and bill of rights. It is 

enshrined in the Universal Declaration of Human Rights (UDHR) and the ASEAN Human 

Rights Declaration whereby Malaysia is a party to both. This right is also provided under the 

Article 10 of Federal Constitution of Malaysia. Article 19 of ICCPR protects the right to 

freedom of opinion, to which no exception or restriction is permitted. The laws restricting 

 

 
22 Declaration by the Islamic Council of Europe on September 19,1981. 

23 Declaration of the Member States of the Organisation of Islamic Conference (OIC) adopted on August 5,1990. 

24 Article 18 of UDHR provides: 
Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to 
change his religion or belief, and freedom, either alone or in community with others and in public or 
private, to manifest his religion or belief in teaching, practice, worship and observance. 

25 Article 10 of CDHRI provides: 
Islam is the religion of true unspoiled nature. It is prohibited to exercise any form of pressure on man or 
to exploit his poverty or ignorance in order to force him to change his religion to another religion or to 
atheism. 

26 Article XIII of UIDHR simply provides: 

Every person has the right to freedom of conscience and worship in accordance with his religious beliefs. 

27 Adopted by UN General Assembly Resolution 2200A (XXI) of December 16,1966. 

 
28 Abdullah Saeed and Hassan Saeed, Freedom of Religion, Apostasy and Islam (England/USA: Ashgate 
Publishing Limited, 2004), p 14. 
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freedom of expression in Malaysia includes Official Secrets Act 1972, Sedition Act 1948, the 

Communications and Multimedia Act 1998, Printing Presses and Publications Act 1894, State- 

based religious law governing Islamic publications, and Film Censorship Act 2002 should be 

reviewed to be in line with the protection and promotion of Civil and Political Rights and ensure 

the freedom of expression and freedom of information. 

 

 
 

1.7.2 Right to liberty and freedom from arbitrary arrest or detention 

 
 

Article 9 of ICCPR protects the right to liberty and freedom from arbitrary arrest or detention. 

Article 10 of ICCPR states all parties deprived of their liberty shall be treated with humanity 

and with respect. Protection against retrospective criminal laws and repeated trials are provided 

under the Article 7 of the Federal Constitution. Article 6,7,9,10,13, and 14, 24 will henceforth 

be analysed. 

 
Issues to be addressed include legislation prohibiting arbitrary detention and safeguards against 

arbitrary detention, guarantees for suspects under counter-terrorism legislation, access to 

judicial review of the lawfulness of detention, compensation for unlawful detention, 

investigation of detention centres and complaints, arrested or detained persons’ access to a 

lawyer, doctors and family, enforced disappearances, detention of asylum seekers and migrants 

and arbitrary detention of homeless persons, beggars, drug users, street children and sex 

workers, living conditions in detention, deaths in custody, separation of accused and convicted 

persons, overcrowding and infrastructure of detention facilities, application of death penalty, 

deaths in detention or police custody, excessive use of force by law enforcement personnel and 

mortality and living conditions of vulnerable groups. 

 
The new laws that permit detention without trial to replace the ‘void’ created by the absence of 

the Internal Security Act 1960 (ISA) and Emergency (Public Order and Crime Prevention) 

Order 1969 (EO) should be reviewed. These include Special Offences (Special Measures) Act 

2012 (SOSMA), the Prevention of Crime Act 1959, Prevention of Terrorism Act 2015, 

Dangerous Drugs (Special Preventive Measures) Act 1985, National Security Council Act 

(NSC). 
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1.7.3 Equality between Men and Women/Non-Discrimination 

 
 

Equality before the law for both men and women has been guaranteed under the Article 2 of 

the ICCPR. It lays out the principle of non-discrimination in the protection of the rights 

regardless of their nationality, including stateless persons, asylum seekers, refugees and 

migrants. Article 3 lays out the equal rights of men and women to the enjoyment of all civil 

and political rights set forth in the Covenant. Article 26 protects equality before the law and 

everyone from any discrimination before the law. 

 
Article 8 of the Malaysian Federal Constitution provides the rights of equality. The article states 

that there shall be no discrimination against citizens on the ground only of religion, race, 

descent, place of birth or gender in any law or in the appointment to any office or employment 

under a public authority or in the administration of any law relating to the acquisition, holding 

or disposition of property or the establishing or carrying on of any trade, business, profession, 

vocation or employment. Further, Section 12 of Immigration Act 1959/1963 should be 

amended to allow women equal rights to endorse the name of their spouse and children on their 

passport. The Immigration Regulations 1963 should be amended to ensure that a foreign 

husband of a Malaysian woman is entitled to a dependant’s pass on an equal basis as a foreign 

wife of a Malaysian man. Sections 10, 49 and 77 of the Law Reform (Marriage and Divorce) 

Act 1976, which are discriminatory on the ground of gender, should be reviewed. The 

protections under the Employment Act 1955 must be extended to all workers, including 

domestic workers, as a bare minimum level of protection which can be improved upon but not 

reduced in employment contracts. While Sections 34 and 35 of the Employment 1955, which 

are discriminatory against women; and the Workmen’s Compensation Act 1952 should be 

amended to remove provisions discriminatory against women, and to include protection for all 

migrant workers. 

 
Issues to be addressed include legislation creating discrimination between spouses at all stages 

of marriage. These include the right to choose the place of residence, guardianship of woman 

by their husband, equal right of parents to claim child benefits, transmission of nationality to 

children, minimum age for marriage. These include those applied to foreigners, religious and 

customary practices regulating marriage, and obligation of women to take the name and/or 

nationality of their husband. 
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1.7.4 Position of Migrants, Refugees and Asylum Seekers 

 
 

Article 2 of ICCPR lays out the principle of non-discrimination in the protection of the rights 

regardless of their nationality, including stateless persons, asylum seekers, refugees and 

migrants. Article 14 protects the right of everyone in the proceedings of criminal cases. Article 

23 recognised that the family is entitled to protection by society and the State and sets out 

certain standards related to marriage. 

 
Issues to be addressed under this Article include legislation specifically prohibiting torture, 

prohibition of the use of statements obtained through torture or ill-treatment in judicial process 

and procedure, permissible duration and recording of interrogations. 

 
Malaysia’s legal framework related to equality includes protection provisions in the Federal 

Constitution, particularly Articles 8, 12 and 136, as well as affirmative action provisions. 

Article 8 forms the cornerstone of the constitutional protection of the rights to equality and non- 

discrimination, with Article 8(1) guaranteeing equality before the law and equal protectionof the 

law, and Article 8(2) prohibiting discrimination against citizens on the grounds of religion, 

race, descent, place of birth or gender. Article 12 expands the protection from discrimination 

in relation to certain protected grounds to the area of education. Article 136 provides protection 

from differential treatment within state employment on the ground of race. 

 
The protections under the Employment Act 1955 must be extended to all workers, including 

domestic workers, as a bare minimum level of protection which can be improved upon but not 

reduced in employment contracts; Sections 34 and 35 of the Employment 1955, which are 

discriminatory against women. The Workmen’s Compensation Act 1952 should be amended 

to remove provisions discriminatory against women, and to include protection for all migrant 

workers. Issues to be addressed include legislation prohibiting discrimination, discrimination 

against LGBT, ethnic or national minorities, indigenous peoples, illegal and undocumented 

migrants, refugees and asylum seekers, non-citizens/nationals, persons with disabilities, 

children born out of wedlock. Also include are issues of equal pay for equal work, human 

trafficking, domestic violence, different minimum age for marriage between men and women, 

transmission of nationality to children et cetera. 
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1.7.5 Rights of Individuals belonging to Minorities 

 
 

Article 27 of ICCPR states that in those States in which ethnic, religious or linguistic minorities 

exist, persons belonging to such minorities shall not be denied the right, in community with the 

other members of their group, to enjoy their own culture, to profess and practice their own 

religion, or to use their own language. Issues addressed under this article include recognition 

and status of minorities and indigenous peoples in the country, legislation protecting rights of 

minorities and indigenous peoples, discrimination in law and practice, land rights of indigenous 

peoples including practice of free, prior and informed consent and compensation;representation 

and participation of minorities and indigenous peoples. 

 
All provisions in the Federal Constitution which offer protection of the rights of only citizens 

rather than of the rights of all persons within the territory or under the jurisdiction of Malaysia, 

including Articles 5(4), 8(2), 9, 10 and 12(1); Article 9, which is discriminatory on the grounds 

of place of residence; Article 10, which is discriminatory on the grounds of political opinion; 

Article 11, which is discriminatory on the ground of religion; Articles 14, 15, 24 and 26, which 

discriminate against women in relation to citizenship rights; Articles 89, 153 and 161 which 

discriminate on the basis of race or ethnicity. 

 
1.7.6 Rights of Vulnerable Persons 

 
 

Article 17 of ICCPR protects the rights of everyone to privacy and Article 16 protects the 

equality before the law and everyone from any discrimination before the law. 

 
Issues to be addressed under this Article include application of death penalty, deaths in 

detention or police custody, excessive use of force by law enforcement personnel and mortality 

and living conditions of vulnerable groups. Sections 376 and 377 of the Penal Code regarding 

whipping; Sections 375 and 375A of the Penal Code regarding marital rape; Section 377A of 

the Penal Code regarding “carnal intercourse against the order of nature”. Section 21 of the 

Minor Offences Act 1955 should not be used to prosecute transgender individuals or anyone 

else for simply expressing their gender identity; Section 133A of the Evidence Act 1950 

regarding evidence provided to court by children; Section 146A of the Evidence Act 1950 

regarding evidence during a rape trial. 
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The Education (Special Education) Regulations) 1997 should be amended to remove the 

distinction between “educable” and “uneducable” children with disabilities; any provisions and 

policies which prevent non-citizen children from attending primary and/or secondary school. 

 

 
 

1.8 Compatibility Issues of ICCPR and Islamic Human Rights Instruments 

Several articles of the ICCPR are in conflict and not in line with the Syariah principles 

especially on various aspects relating to rights and freedom of religion and equality principles. 

Article 18 of ICCPR permits restrictions on the freedom to manifest religion or belief only if 

limitations are prescribed by law and are necessary to protect public safety, order, health or 

moral, or the fundamental rights and freedom of others. However, restrictions may not be 

imposed for discriminatory purposes or applied in a discriminatory manner. The Islamic human 

rights instruments are the Universal Islamic Declaration of human rights 1981(UIDHR) and the 

Cairo Declaration Human Rights in Islam, 2000 (CDHRI). The CDHRI guaranteed similar 

rights under the Universal Declaration of Human Rights. Malaysia is a signatory of the CDHRI 

signed in 1990, alongside 44 other Muslim-majority OIC members such as Brunei, Bangladesh, 

Indonesia and Pakistan. The rights and freedom under the CDHRI are subject to the Syariah. 

Analysis of the differences and similarities between ICCPR and UIDHR and CDHRI will be 

discussed in third section of this report. 

 
Despite the polemics between the universalism and cultural relativism, there are nevertheless 

some similarities and meeting points between ICCPR and the Islamic human rights instruments. 

This include basic individual rights of non- discrimination of all forms ofoppression such as 

slavery and servitude, equality between men and women (Article 5 of CDHRI) , right to 

learning and education ( Article 7 of CDHRI) , freedom of thought and conscience right to 

enjoy scientific , literary and artistic work and achievements ( Article 16), public and 

environmental rights ( Article 17), right to work ( Article 13), right to presumptionof innocence 

(Article 19(e). The reference sources of the CDHRI are subject to the Islamic Syariah law 

(Article 24) and the declaration also states the Islamic Syariah is the only source of reference 

for the explanation or clarification of any of the article of the declaration (Article 25). This will 

give rise to points of divergence between the two value systems which reaffirm the debate on 

universalism and cultural relativism. The fundamental distinction between ICCPR and CDHRI 

lies on areas relating to issues of freedom of religion (Article 10 of CDHRI)and concept of gender 

equality. (Article 6 of CDHRI) 
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As of December 2013, 167 countries29 have become parties to the ICCPR, of which 51 are 

members of the Organisation of Islamic Cooperation (OIC), with a membership of 57.30 Of the 

51 signatories, 22 had made reservation and declarations on either ratification or accession. 

However, Malaysia which is also one of the OIC countries has yet to accede to the ICCPR. 

Although 51 OIC countries have ratified or acceded to the ICCPR, only 5 OIC countries have 

made declarations or reservations by reference to Syariah principles. Most of the declarations 

and reservations are related to freedom of religion and family law. With regard to the freedom 

of religion, the Human Rights Committee on Civil and Political Rights (CCPR) had in its 

General Comments31 

1.8.1 Syariah Law in Malaysia 

Islam has a special position in the Federal Constitution ( Art 3 (1) which provides that Islam 

is the religion of the federation but all other religions may be practiced in peace and harmony. 

This gives effect to the administration and jurisdiction of Syariah law at federal level (limited 

to certain criminal offences ) and the State level based on the Federal Constitution . The Syariah 

laws on criminal matters are provided under the Syariah Criminal Offences (Federal 

Territories) Act 1997 and the equivalent criminal legislation in all other states .This include 

various offences including sections 23, 25, 26, 27, 28, 41 and 56 of the Syariah Criminal 

Offences (Federal Territories) Act 1997. In addition there are also the Syariah family law 

jurisdiction , including sections 8, 10, 13, 14, 23, 47, 49, 50, 52, 59, 83, 84 and 88 of the Islamic 

Family Law (Federal Territories) Act 1984 and the equivalent family law legislation in all other 

states. The details and analysis of these sections and the extent in which it is in contrast with 

ICCPR will be elaborated in the third section of this report. 

 

 

 

 

 

 

 

 

 

 
29 https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en 
30 The Organisation of Islamic Cooperation (OIC) (formerly Organization of the Islamic Conference) is the second largest 
inter-governmental organisation after the United Nations which has membership of 57 states spread over four continents. 
The Organization is the collective voice of the Muslim world and ensuring to safeguard and protect the interests of the 
Muslim world in the spirit of promoting international peace and harmony among various people of the world. 
(http://www.oic-oci.org/oicv2/page/?p_id=52&p_ref=26&lan=en) 
31 CCPR/C/21/Rev.1/Add.4 27 September 1993. 

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en
http://www.oic-oci.org/oicv2/page/?p_id=52&p_ref=26&lan=en
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1.9 Regional Human Rights Instruments 

 
 

1.9.1 ASEAN Human Rights Declaration (AHRD) 

 
 

The ASEAN Human Rights Declaration (AHRD) was adopted on 18th November 2012 and it 

is Southeast Asia’s first regional instrument on human rights norms and principles. Malaysia 

signed at the 21st Asean Summit where the AHRD was adopted. Although the AHRD is not 

formally binding, it is considered the framework for human rights cooperation in ASEAN and 

member states agree to follow its provisions. The adoption of AHRD affirmed ASEAN’s 

commitment to the promotion and protection of human rights in the region in accordance with 

the Universal Declaration of Human Rights 1948 (UDHR). 

 

 

The ASEAN Intergovernmental Commission on Human Rights is responsible for overseeing 

its implementation and assisting states to achieve this goal. The AHRD also provide various 

provision and civil and political rights namely Article 10 to Article 25. In essence, the AHRD 

states that the rights of women, children, elderly and disabled persons and migrant workers are 

integral and indivisible part of human rights and fundamental freedoms and that every person 

is entitled to certain rights regardless of race, gender, age, language, religion and political 

opinions, among others. The minimum standards of human rights in the AHRD are guaranteed, 

and are to be fulfilled in accordance with the international norms set out by, among others. 

 

 
1.10 Manifesto of Previous Pakatan Harapan (PH) Government (May 2018-February 

2020) 

One of the statements in the manifesto of the previous Government (Pakatan Harapan)32 was 

to sign all the international human rights conventions. Out of nine conventions, Malaysia had 

ratified three conventions; the Convention on the Rights of the Child (CRC), Convention on 

the Elimination of All Forms of Discrimination against Women (CEDAW), and Convention on 

the Rights of Persons with Disabilities (CRPD). The new government seems to be more eager 

to ratify the remaining six human rights treaties; the International Convention on Elimination 

of All Forms of Racial Discrimination (ICERD), International Convention on Civiland Political 

Rights (ICCPR), International Convention on Economic, Social and Cultural 

 

32 Pakatan Harapan. Buku Harapan; Rebuilding our Nation Fulfilling our Hopes, 8th March 2018. 
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Rights (ICESCR), Convention Against Torture and other Cruel, Inhuman or Degrading 

Treatment or Punishment (UNCAT), International Convention on the Protection of the Rights 

of All Migrant Workers and Members of their Families, International Convention for the 

Protection of All Persons from Enforced Disappearance (ICPPED). 

 
It was declared by the then Minister of Foreign Affairs that Malaysia will play a more effective 

role in promoting human rights and it was his personal goal to see Malaysia be a part of the 

United Nation’s Sustainable Development Goal 2030.33 The Minister further pledged to push 

for the ratification of six international human rights conventions in Malaysia as part of the 

commitments of the new Government34; a significant step towards making Malaysia a ‘human 

rights-friendly nation’. The move requires the domestication of international human rights 

instruments to local legislations. In addition, it also requires revisiting the provisions for 

fundamental liberties in the Federal Constitution to ensure the consistency. 

 
The then Prime Minister in delivering Malaysia’s national statement at the 73rd United Nations 

General Assembly’s general debate pledged to ratify all remaining core United Nations’ 

instruments on human rights.35 In fact, the Pakatan Harapan (PH) government, in its election 

manifesto, had pledged to uphold the UN standards of human rights in Malaysia and the 

principles of fairness, good governance, integrity and the rule of law. 

 
Statement 26 of the Manifesto provides that international conventions that are not yet ratified 

will be ratified as soon as possible, including the International Convention on Civil and Political 

Rights. Statement 27 further mentioned that the new Government has promised to abolish 

oppressive laws; Sedition Act 1948, Prevention of Crime Act 1959, Universities and University 

Colleges Act 1971, Printing Presses and Publications Act 1984, National Security Council Act 

2016 and mandatory death by hanging in all Acts. It is said that the draconian provisions in the 

following Acts will be abolished as well; Penal Code 1997 especially on peaceful assembly and 

activities harmful to democracy, Communications and Multimedia Act1998, Security Offences 

(special measures) Act 2012 (SOSMA), Peaceful Assembly Act 2012,Prevention of Terrorism 

Act (POTA) 2015. 

 

 

 
33 Star Online, 2nd July 2018. 
34 Star Online, 30th July 2018. 
35 New Straits Times, 28th September 2018. 
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Chapter 2 

 
Civil and Political Rights in Malaysia 

 

2.1. Introduction 

 
This section will provide further analysis of the issues and content of the ICCPR within existing 

Malaysian civil laws. Specific areas ICCPR is discussed vis a vis the situation of the civil and 

political rights in Malaysia; challenges to freedom under Malaysian law; and judicial 

interpretations of selected Issues in ICCPR and reservations. This would include analysis of 

law cases and relevant legislations, and findings from interviews of relevant stakeholders 

namely the courts, federal agencies and state authorities. The aim is to identify the limitation, 

impediments and challenges from the interpretation of the cases, of policies formulated by the 

executive within the legislative framework, and other cultural and social challenges from the 

interviews of the selected stakeholders. This will be cumulated by a set of recommendations to 

address issues within the national context. 

2.2. Overview of ICCPR and Civil and Political Rights in Malaysia 

 
 

The ICCPR Part I to III (Articles 1 to 27) highlight the basic civil and political rights which 

should be accorded to individuals. Malaysia may face challenges in ensuring that principles 

contained in Articles 6 paragraph 2, 7, 18, 19, 23; paragraph 4 and 24, paragraph 3 to be fully 

guaranteed and protected. Listed below are possible reasons why the Government may find it 

difficult to accede to the said Convention. 

 
2.2.1 Right to freedom from torture and cruel, inhuman or degrading treatment 

 
 

The prohibition of torture in international human rights instruments can be found in Article 7 

of the ICCPR.36 In addition, these rights are in the Universal Declaration of Human Rights37; 

the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

 

 

 

 
36 Article 7 of The International Covenant on Civil and Political Rights: 

“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.” 

 
37 Article 5 of Universal Declaration of Human Rights 1948: 

“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.” 
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Punishment (Convention Against Torture) (CAT)38; the Standard Minimum Rules for the 

Treatment of Prisoners ; the Declaration on the Protection of All Persons from Being Subjected 

to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Declaration on 

the Protection against Torture)39;the Code of Conduct on Law Enforcement40. Further included 

are in the Principles of Medical Ethics Relevant to the Role of Health Personnel Particularly 

Physicians, in the Protection of Prisoners and Detainees against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment (Principles of Medical Ethics)41; and the Body 

of Principles for the Protection of all Persons under Any Form of Detention or Imprisonment 

(Body of Principles on Detention)42. 

 
Even though Malaysia is not a party to most of the above-mentioned instruments, the 

prohibition of torture is firmly embedded in customary international law.43 The elements of 

torture as described in Article 1 of CAT includes acute suffering; inflicted for a purpose; and 

 

38Article 1 of The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (Convention Against Torture): 

"any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for 

such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or 

a third person has committed or is suspected of having committed, or intimidating or coercing him or a third 

person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the 

instigation of or with the consent or acquiesance of a public official or other person acting in an official capacity". 
39 Article 1 and 2 of the Declaration on the Protection of All Persons from Being Subjected to Torture and 

Other Cruel, Inhuman or Degrading Treatment or Punishment: 

1. For the purpose of this Declaration, torture means any act by which severe pain or suffering, whether physical 

or mental, is intentionally inflicted by or at the instigation of a public official on a person for such purposes as 

obtaining from him or a third person information or confession, punishing him for an act he has committed or is 

suspected of having committed, or intimidating him or other persons. It does not include pain or suffering arising 

only from, inherent in or incidental to, lawful sanctions to the extent consistent with the Standard Minimum Rules 

for the Treatment of Prisoners. 

2. Torture constitutes an aggravated and deliberate form of cruel, inhuman or degrading treatment or punishment. 
40 Article 5 of Code of Conduct for Law Enforcement Officials 

No law enforcement official may inflict, instigate or tolerate any act of torture or other cruel, inhuman or degrading 

treatment or punishment, nor may any law enforcement official invoke superior orders or exceptional 

circumstances such as a state of war or a threat of war, a threat to national security, internal political instability or 

any other public emergency as a justification of torture or other cruel, inhuman or degrading treatment or 

punishment. 
41 Principle 2 of Medical Ethics: It is a gross contravention of medical ethics, as well as an offence under 

applicable international instruments, for health personnel, particularly physicians, to engage, actively or 

passively, in acts which constitute participation in, complicity in, incitement to or attempts to commit torture or 

other cruel, inhuman or degrading treatment or punishment. 
42 Principle 6 

No person under any form of detention or imprisonment shall be subjected to torture or to cruel, inhuman or 

degrading treatment or punishment.* No circumstance whatever may be invoked as a justification for torture or 

other cruel, inhuman or degrading treatment or punishment. 

The term "cruel, inhuman or degrading treatment or punishment" should be interpreted so as to extend the widest 

possible protection against abuses, whether physical or mental, including the holding of a detained or imprisoned 

person in conditions which deprive him, temporarily or permanently, of the use of any of his natural senses, such 

as sight or hearing, or of his awareness of place and the passing of time. 
43       N.a. 2003. “The Legal Prohibition Against Torture”. Access from 

https://www.hrw.org/news/2003/03/11/legal-prohibition-against-torture as in 17 August 2016. 

https://www.hrw.org/news/2003/03/11/legal-prohibition-against-torture
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inflicted by a public official or other person acting in an official capacity, or at his/her 

instigation or with his/her consent or acquiescence. 

 
In the cases of Ireland v The United Kingdom, Campbell and Cosans v. The United Kingdom, 

Soering v. The United Kingdom, V. v. The United Kingdom, X and Y v. The Netherlands, the 

courts confirm that degrading and inhuman treatment may include as follows;44 

a. Sexual torture includes rape; fondling of genitals; and sexual 

advances. 

b. Physical Torture includes Palestinian hanging (Hanging by the 

wrists tied at the back.); suffocation/asphyxiation Falaqa (Beating of 

the soles of the feet.); electric torture; burning of parts of body; 

forced extraction of teeth; stretching of the body; beating; hanging 

by hands or feet; needles under toenails or fingernails; beating over 

the ears with cupped hands; and pulling/dragging/lifting by hair. 

c. Psychological Manipulations includes sham executions; witnessing 

torture of close ones; threats of rape; threats against family; 

witnessing torture of others; threats of death; threats of further 

torture; and fluctuation of interrogator’s attitude. 

d. Humiliating Treatment includes throwing of urine/faeces at 

detainee; stripping naked; excrement in food; verbal abuse; and 

mockery/humiliation. 

e. Exposure to Sensory Discomfort includes exposure to extreme heat 

or cold; exposure to bright light; cold showers; and exposure to loud 

music. 

 

 
2.2.2 Challenges to Equality Issues 

 
Equality and non-discrimination are important elements in the international human rights treaty 

framework. The International Covenant on Civil and Political Rights (ICCPR) and 

International Covenant on Economic, Social and Cultural Rights (ICESCR) have common 

provisions (common Article 2) that impose an obligation on Member States to respect and 

 

 

44 Mokhtar, Khairil Azmin (2012) The right to life and freedom from torture. In: Human Rights Law : International, 
Malaysian and Islamic Perspectives. Sweet & Maxwell Asia, Petaling Jaya, Pg. 64. 
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ensure the rights of all individuals within their territory without any distinction on race, colour, 

sex, language, religion, political or other opinion, national or social origin, property, birth or 

other status. Both treaties also contain common Article 3 that make it necessary for Member 

States to ensure equal rights of men and women in the enjoyment of both civil and political 

rights, and economic, social and cultural rights. 

These two common provisions create non-discrimination rights collateral to other rights 

found in the ICCPR and ICESCR. This means that the invocation of the non-discrimination 

principle in such circumstances arises in the context of the protection of other rights such as 

right to life and right to liberty. Hence, all individuals are entitled to such a right regardless of 

their race, colour, religion etc. That does not mean that the non-discrimination principle is less 

important. In fact, the close interaction between prohibition of discrimination and the pursuit 

of other rights reflects the seriousness of discrimination in the eyes of international human 

rights law. As succinctly put by Joseph, Schultz and Castan, "discrimination is at root of 

virtually all human rights abuses".45 

An autonomous equality and non-discrimination principle is found in Article 26 of the 

ICCPR. The provision reads: 

 
All persons are equal before the law and are entitled without any discrimination to the 

equal protection of the law. In this respect, the law shall prohibit any discrimination and 

guarantee to all persons equal and effective protection against discrimination on any 

ground such as race, colour, sex, language, religion, political or other opinion, national 

or social origin, property, birth or other status. 

Before the provision is elaborated, it is important to note that Article 26 creates 

independent rights of equality and non-discrimination. At the same time those rights may 

complement the rights created by other provisions in the ICCPR (or other human rights 

treaties). For example, Article 20(2) makes it mandatory for States to prohibit advocacy of 

national, racial and religious hatred which constitutes incitement to discrimination. A person 

may thus invoke both Articles 26 and 20(2) if his or her rights arising from both provisions are 

violated despite the possible overlapping in the application of the provisions. 

In coming to the pathology of Article 26, it is noted that the provision has three 
 
 

45 Joseph, Schultz and Castan, The International Covenant on Civil and Political Rights: Cases, Materials and 
Commentary, 2nd edn (Oxford: Oxford University Press, 2004), p 680. 
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components: (1) equality before the law, (2) equal protection of the law and (3) prohibition of, 

and protection against discrimination. 

The first component (equality before the law) seems to be distinct in its meaning since 

it echoes due process rights such as the rights of equality before the courts and tribunals, or 

equality in receiving damages and compensation, or equality in enjoying legal guarantees when 

facing a criminal charge. There is also distinctiveness in the second component (equal 

protection of the law) where equal enjoyment of the rights that are contained the laws of the 

States (such as right to work) is indicated. However, all those three components have been 

interchangeably used in the HRC jurisprudence and its other documents. Be that as it may, the 

third component contributes extensively to the development of the body of the non- 

discrimination principle. 

 
 

2.2.3 Special Position of the Non-Discrimination Principle 

The special position of the non-discrimination principle in international human rights law is 

explained by the fact that it is mentioned in the ICCPR, ICESCR and the different treaties that 

deal specifically with discrimination against women, racial discrimination and discrimination 

against disabled persons. The treaties are the Convention on Elimination of Discrimination 

Against Women (CEDAW), the International Convention on Elimination of Racial 

Discrimination (ICERD) and the Convention on the Rights of Persons with Disabilities 

(CRPD). The relation between ICCPR and these special treaties is characterised as the former 

being an "umbrella" treaty for the latter. 

 
The non-discrimination principle in Article 26 also affects the rights which are 

enshrined in the ICESCR. In Broeks v The Netherlands, the crux of the communication to the 

HRC was the disentitlement of the author of the communication from unemployment benefits 

by the Netherlands.46Since the communication was in pursuance of the First Optional Protocol 

to the ICCPR, it was argued by the Netherlands that the matter would better be settled according 

to the procedure set out by the ICESCR.47 This was because unemployment benefitswere an 

integral part of the right to social security, covered by Article 9 of the ICESCR. The HRC 

decided that Article 26 of the ICCPR could still apply although a particular subject- 

 

46SWM Broeks v The Netherlands, Communication No 172/1984, UN Doc CCPR/C/OP/2 (1990), p 196. 

47 See ibid, para 4.1. 
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matter was covered in other international instruments such as the CEDAW, ICERD and even 

the ICCPR.48 The HRC decision in Broeks was reaffirmed by the HRC General Comment on 

Non-Discrimination.49 

This means that Article 26 protects against discrimination in relation to all rights 

including those which are not mentioned in the ICCPR. This also means that an individual has 

an indirect route to pursue a case of a breach of the ICESCR against a State Party should a 

communication procedure not be available under the particular treaty. 

The HRC approached the application of Article 26 of the ICCPR quite differently in 

Sprenger v The Netherlands.50 The HRC in that case gave a different description of the manner 

in which State Parties should respond once the ICCPR and ICESCR came into effect. As 

regards the ICCPR, the HRC observed that State Parties must respect all the rights in the 

Covenant immediately after it came into force, without discrimination. In contrast, when it 

came to the ICESCR, the HRC was lenient enough to give more time for "progressive 

implementation" of those rights, allowing distinctions to be made along the "socio-economic 

evolution of the society".51 

Though Sprenger is weaker than Broeks in terms of authority,52 the case will be known 

as stymieing the absolute prohibition of discrimination especially in matters of economic 

rights. Derogations from the non-discrimination principle are permissible in some 

circumstances. At the same time, the contrasting decisions of Broeks and Sprenger signify the 

continuing inconsistencies in the development of the HRC jurisprudence on such principle. 

 

2.2.4 Issues of "Discrimination" 

The UN human rights treaty system is consistent in defining discrimination. There must be 

differentiation in the forms of distinction, exclusion, restriction or preference based on the 

grounds prohibited bythe relevant treaties (ICCPR, CEDAW, ICERD and CDRP). This means 

 

 

48 Ibid, para 8.3. 

49 ICCPR General   Comment No   18: Non Discrimination,   Office   of the UNHCHR, Geneva , 

Switzerland,11/10/1989,para 12. 
 

50 Sprenger v The Netherlands, Communication No 395/1990, UN Doc CCPR/C/44/D/395/1990 (1992). 

51 See Appendix to the HRC decision in Sprenger. 

52 The theory developed in Sprenger originated in a dissenting opinion giving it lesser normative value. It must also 
be noted that a majority of the HRC jurisprudence adopted the broader view in Broeks. 



42  

not every differentiation is prohibited as discrimination. 

 
The ICCPR that can be viewed as an "umbrella" treaty that lists race, colour, sex, 

language, religion, political or other opinion, national or social origin, property, birth or other 

status, as the possible grounds of prohibited discrimination. The phrase "other status" denotes 

the widest possible range of grounds for discrimination. It includes sexual orientation (which 

some writers distinguish from sex), disability, citizenship or even the civilian-military 

dichotomy. However, categorisation or grouping of individuals must be there: if there is a 

distinction against an individual but the same negative effect is not felt in a particular situation 

by other members of the group that he or she belongs to, there will be no discrimination.53 

The acts or omissions that have the above elements must have the effect of nullifying 

or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all 

rights and freedoms. This does not mean, however, that there must be identical treatment every 

time. The ICCPR itself provides that in any case where the heaviest sentence (death sentence) 

is imposed, differentiation is obligatory for certain groups (i.e. persons below 18 years of age54 

and pregnant women).55 Differentiation is also obligatory in relation to segregation of juvenile 

offenders from adults.56 

The application of the non-discrimination principle can be controversial in complex 

cases. Segregation of a particular racial group from the rest of the population in ghettos clearly 

constitutes prohibited discrimination because it entails nullification or impairment of the rights 

and freedoms of the segregated group. However, there can be a situation where the group itself 

wants to be segregated or the segregation may nullify certain rights but at the same time 

enhances other rights. There have been numerous instances of segregation of women such as 

the provision of women-only buses and train coaches; those in favour of segregation argue that 

it is necessary to provide better security to the women. Among Muslims, particularly women, 

the demand for separate swimming pools and sports facilities has long been put forward and 

any claim that it amounts to discrimination is always met with the contention that it is part of 

 

53See Vos v The Netherlands, Communication No 218/1986. 

54 Article 6(5) of the ICCPR. 

 

 
55 Ibid. 

56 Article 10(3) of the ICCPR. 
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the group's faith, belief, religion or culture to have separation in place. 

The ICCPR allows derogations from the non-discrimination principle. Human Rights 

Committee (HRC) recognises that not all differential treatment constitutes discrimination. If 

the differentiation is based on reasonable and objective criteria and if the aim is to achieve a 

purpose which is legitimate under the ICCPR, it will not constitute discrimination. The HRC 

may rule that the basis of a differentiation does not fall under any grounds in the non- 

discrimination provisions particularly Article 26 although the wording "other status" which 

appears in those provisions expands the ambit of the grounds of discrimination. However, it is 

possible that the determination in the status of the differentiated subject must first address the 

reasonableness and objectivity criteria, and the HRC General Comment on the ICCPR 

approves just that.57 

The HRC jurisprudence may be inconsistent in determining what amount to objective 

and reasonable differentiations. In Wackenheim v France, it was observed by the HRC that the 

banning of dwarf tossing events by France might create differentiation since such events were 

permitted if done by a normal person.58 But the ban was necessary to protect public order which 

also required the consideration of human dignity.59 This was compatible with the objectives of 

the ICCPR, thus making the differentiation reasonable. 

Differentiation is also reasonable and objective if it results from the implementation of a treaty 

by a State Party. In Van Oord v The Netherlands, there was different treatment in pension 

entitlements to former Dutch nationals on the basis that the State where they currently lived 

(the US) had no bilateral agreement with the Netherlands on the matter.60 There was more 

favourable treatment given to the same category of persons who currently lived in Australia, 

Canada and New Zealand.61 Unlike the US, these countries had bilateral agreements with the 

Netherlands. The HRC referred to reciprocity being the basis of those agreements thereby 

making the two different categories of persons distinguishable, but there was no violation of 

 

 
 

57 See ICCPR General Comment No 18 
 

58 Wackenheim v France, Communication No 854/1999, UN Doc CCPR/C/75/D/854/1999 (2002). 

59 Ibid, para 7.4. 
 

60 Van Oord v The Netherlands, Communication No 658/1995, UN Doc CCPR/C/60/D/658/1995 (1997), para 

8.5. 

 
61 Ibid. 
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Article 26 as the differentiation was reasonable and objective.62 

 

 
The jurisprudence of Van Oord is reflected in a later case Shergill v Canada.63 In that 

case, the authors (applicants of old age benefits) were disadvantaged by a condition that they 

must have resided in Canada for 10 years. The condition did not apply to foreign nationals who 

came from countries with which Canada had a bilateral agreement.64 The HRC held the case 

inadmissible. 

The HRC also considered a differentiation reasonable and objective where it stemmed 

from a unique or different situation affecting the person who claimed to be differentially 

treated. In Goncalves v Portugal65 and Bartolomeu v Portugal,66 the HRC held that the 

imposition of income tax on croupiers (a category of casino workers) for the tips they received 

from customers was reasonable and objective, and did not amount to prohibited 

discrimination.67 It was argued by the author of the communications that those tips should not 

be taxable for they were given out of generosity and as such they were charitable donations.68 

Tips given to other categories of casino workers like waiters were not taxed.69 In contrast, it 

was argued (by the State Party) that the payment amounted to gratuities, a taxable source of 

income as its amount depended on the amount that the customers won.70 

 

 
62 Ibid. 

 

 

63 See Shergill et al v Canada, Communication No 1506/2006, UN Doc CCPR/C/94/D/1506/2006 (2008). 

 
64 Ibid, para 7.6. 

 

 

65 Goncalves v Portugal, Communication No 1565/2007, UN Doc CCPR/C/98/D/1565/2007 (2010). 

 

 

66 Bartolomeu v Portugal, Communication No 1783/2008, UN Doc CCPR/C/100/D/1783/2008 (2010). 

 

 

67 See Goncalves v Portugal, paras 7.4 and 7.5. 

 

 
68 See Goncalves and Bartolomeu, paras 2.1 and 2.2. 

69 See Goncalves and Bartolomeu, para 2.3. 

70 See Goncalves and Bartolomeu, para 4.6. 
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Sometimes a differentiation becomes necessary due to the existence of a different set 

of rights and duties for the different categories of individuals. In such a case, the differentiation 

is likely to be reasonable and objective. Treatment of private schools and public schools can 

be reasonably and objectively different because public schools have more responsibilities to 

the society than private schools. 

 

 

 
The requirement to hold one State Party's citizenship in order to enjoy legal rights and 

protection may not be held to be reasonable and objective. This can be seen in numerous cases 

involving the Czech Republic and Slovakia (both were part of united Czechoslovakia) on 

rehabilitation of properties of dissidents seized by the former Communist regime 

(expropriations by reason of leaving the country without authorisation).71 However the so 

called "different sources of injustice" may entail different treatments by the HRC. There were 

cases where the HRC did not rule in favour of expropriation victims who were targeted by the 

laws introduced immediately after the Nazi regime left Czechoslovakia (the victims who were 

Germans were considered "beneficiaries" of the Nazi regime).72 

 

2.2.5 States` Affirmative Actions 

Affirmative action measures are measures taken by States which discriminate between 

different groups in order to correct a past wrong. The grounds for affirmative action manifest 

in the predicaments, difficulties and hardships of those who are alienated and disadvantaged 

by gender, sexual, racial, religious, linguistic or even political stigmatisation in society. 

Women, disabled persons, indigenous people and people belonging to certain castes clearly 

 

 
71 See for example Polackova and Polacek v The Czech Republic, Communication No 1447/2006 (2007); 
Gratzinger v The Czech Republic, Communication No 1463/2006 (2007); Persan v The Czech Republic, 
Communication No 1479/2006 (2007); Jaroslav and Slezak v The Czech Republic, Communication No 1574/2007 
(2009); and many other HRC communications brought against the Czech Republic. 

 
72 See for example Drobek v Slovakia, Communication No 643/1995, CCPR/C/60/D/643/1995 (1997) in which 
the HRC held: 

The instant case differs from the views in the above case, in that the author in the present case does not 
allege discriminatory treatment in respect of confiscation of property after 1948. Instead, he contends 
that the 1991 law is discriminatory because it does not also compensate victims of the 1945 seizures 
decreed by the pre- Communist regime. The Committee has consistently held that not every distinction 
or differentiation in treatment amounts to discrimination within the meaning of Articles 2 and 26. The 
Committee considers that, in the present case, legislation adopted after the fall of the Communist regime 
in Czechoslovakia to compensate the victims of that regime does not appear to be prima facie 
discriminatory within the meaning of Article 26 merely because, as the author contends, it does not 
compensate the victims of injustices allegedly committed by earlier regimes. The author has failed to 
substantiate such a claim with regard to Articles 2 and 26. See paras 6.4 and 6.5. 
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fall within such categories of persons. For them, actions which in normal circumstances are 

discriminatory become permissible, and even mandatory as the notion of affirmative action is 

part and parcel of the ICCPR framework. 

 
Article 2 of the ICCPR creates a positive obligation on Member States to respect and 

ensure the enjoyment by individuals of their rights. This is reaffirmed by the treaties that 

specifically deal with discrimination against specific races, women and disabled persons. The 

ICERD (Article 1(4)) stipulates that Member States must take concrete measures to ensure 

adequate development and protection of certain racial groups. Affirmative action is mentioned 

more explicitly in the CEDAW and the CRPD. The CEDAW states that temporary special 

measures to accelerate de facto equality between men and women shall not be considered as 

discrimination. The CRPD has a similar provision (Article 5(4)) which states that specific 

measures necessary to accelerate or achieve de facto equality of persons with disabilities shall 

not be considered discrimination. 

Owing to the existence of such a positive obligation, many States put in place laws and 

policies favouring women or people with disabilities, without violating the ICCPR. There are 

numerous examples of such laws and policies. In many countries, a significant percentage of 

elected and non-elected parliamentary seats must be allocated to women. In Guido Jacobs v 

Belgium,73 the HRC held that a gender requirement for access to seats at the High Council of 

Justice in Belgium was not discriminatory because the rule was designed to increase women 

participation in advisory bodies in view of the very low numbers of women there.74 As for 

people with disabilities, laws have been passed obligating the provision of facilities for them 

in public places. 

The discussion on affirmative action based on racial considerations is however more 

tricky. Affirmative action has been used to justify discrimination in favour of certain racial 

groups which lag behind other groups in political, economic and social spheres. For example, 

Malaysia has policies that give discounts to house buyers, provide scholarships to students etc. 

and the beneficiaries are from certain racial groups (the indigenous). Affirmative action is also 

relevant to the situations in South Africa which can never be separated from the damage 

 
 

73 Guido Jacobs v Belgium, Communication No 943/2000, CCPR/C/81/D/943/2000 (2004). 
 

74 It was held by the HRC that the insufficient number of female applicants for the seats could be used as an 
excuse for the need to remedy the inequality between men and women. See Guido Jacobs v Belgium, para 9.4. 
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apartheid has done to the Black majority. When the majority rule began, the Black 

Empowerment policy was introduced. 

History will play an important role in providing justifications for affirmative action. 

Colonial powers in many non-self-governing territories in Africa and South East Asia 

deliberately left out the indigenous population from the dynamics of political and commercial 

activities within those territories. Instead, Europeans and immigrants were given better 

treatment and this prevented fair distribution of wealth between indigenous and non- 

indigenous groups. However, the right (or even duty to some) of States to resort to affirmative 

action is not without limits. The ICERD, CEDAW and CRPD provide that affirmative action 

measures must be to allow the target groups to enjoy their lost human rights and fundamental 

freedoms. Once the objective is achieved, the measures must be discontinued. These 

limitations are echoed by the HRC in Ballantyne v Canada which held that any affirmative 

action measures must be proportionate to their ends no matter how much historical justification 

supports discrimination.75 

 
The issue now is whether the actions or measures taken by States like Malaysia and 

South Africa are compatible with the standards laid down in the human rights treaties. Many 

questions can be raised such as, do the privileged groups continue to live in horrible 

conditions? Or do such measures help the poor to be economically independent? 

These are questions cannot be answered satisfactorily if the human rights values 

envisaged by ICCPR and other treaties fail to converge with the priorities set by those States 

upon gaining independence from their colonial masters. Clearing the mess left by the latter can 

take a long time. It is normal to expect slow transformation of the disadvantaged racial groups 

(if it really occurs). The main obstacle is in the free-market system itself. In societies embracing 

such a system, wealth distribution will be determined by those who control the market, and the 

market-dominant communities must be altruistic enough to really let other racial groups be at 

least economically independent, if not to overtake them economically. 

 
 

75 In Ballantyne, the HRC did not find any violation of Article 26 in the act of the Quebec government banning 

the use of advertising signs in languages other than French. This was because the ban applied to French and 

English-speaking traders alike. However on the issue of freedom of expression arising from the ban, the HRC 

found a violation and the HRC drew upon the unnecessary use of protection of minority French-speakers in 

Canada as a justification for the ban. See Ballantyne v Canada, Communication Nos 359/1989 and 385/1989, UN 

Doc CCPR/C/47/D/359/1989 and 385/1989/Rev 1 (1993), paras 11.3-11.5. 
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Despite the existence of concrete historical reasons, the HRC appears to adopt a 

restrictive approach especially when the affirmative action measures revolve around race and 

religion. In Waldman v Canada, the HRC rejected Canada's affirmative action claim for 

discrimination in the provision of government subsidies to religious schools which was 

confined to Catholic schools.76 The HRC discarded the assertion by Canada that there was 

historical justification based on the inclusion of the protection of Catholic minority interests in 

the arrangements following the promulgation of the Canadian Constitution.77 A different 

approach was taken in Stalla Costa v Uruguay.78 The HRC was more lenient in permitting 

affirmative action in favour of persons who had previously suffered from discrimination and 

other human rights violations perpetrated by a former dictator.79 

The narrow approach taken by the HRC in relation to affirmative action means there is 

limited space for derogating from the non-discrimination rules though history requires such 

derogation to be made in order to achieve justice. The context of such a historical perspective 

will be determined by the events that have contributed to the development of international law 

the most. 

Thus, affirmative action to remedy Holocaust or apartheid may be easier to be legitimised 

because they represent the "worst" situations of discrimination recognised by international law. 

There are both historical and ideological explanations to the approach taken by the 

HRC. Theoretical justifications for the modern international human rights system imply that 

the inception of the system coincided with the defeat of the Axis Power in World War 2 and 

the establishment of the United Nations. Hence TM Franck views that the philosophical 

foundation of the system revolves around the promotion of democracy and maintenance of 

global order by the UN.80 

In fact, prominence has been given to civil and political rights over economic and social 

rights (especially bythe West), which became more evident after the collapse of the communist 

 

76 Waldman v Canada, Communication No 694/1996, CCPR/C/67/D/694/1996 (1999), para 10.6. 

 
77 Ibid. 
78 Stalla Costa v Uruguay, Communication No 198/1985 (July 9,1987). 

 
79 Ibid, para 10. 

 

80 See Franck, TM, Fairness in International Law and Institutions (1995). 
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Soviet Union. Such historical approach to human rights has been criticised by many. Cullen 

criticised it for failing to appreciate the existence of economic, social and cultural rights within 

the historical framework underlying the development of international human rights law after 

1945 81. Mutua viewed that such a perspective of human rights falls short of addressing the 

undemocratic process in the UN Security Council or selective justice by the United States in 

overthrowing some dictatorships while leaving others with impunity.82 Be that as it may, 

considering the "exclusivity" in the historical and conceptual understanding of international 

human rights law, it will not be surprising if affirmative action is allowed to combat anti- 

Semitism but similar measures to combat Islamophobia will not be given equal prominence. 

 

 
2.2.6 Private Sector Discrimination 

Does the ICCPR prohibit discrimination that originates in the private sector's acts or 

omissions? The language employed by the ICCPR provisions on non-discrimination is general. 

Article 26 prohibits any discrimination and guarantees protection against discrimination to all 

persons. The HRC General Comment on Non-Discrimination has clearer stipulations against 

private sector discrimination. It clearly mentions in clarifications of Articles 2 and 3 of the 

ICCPR that these provisions require the ending of discriminatory actions both in the public and 

the private sector. 

Not all discriminatory acts by a private person can be brought to the attention of the 

HRC against a particular State Party. The HRC jurisprudence indicates that only public or 

"quasi-public" acts of private persons may make a State Party responsible for violating the 

non-discrimination principles. For example, if a collective agreement between employees and 

employers is regulated by law or enters into force upon confirmation by the government, the 

relevant State Party may be implicated if such agreement is discriminatory. Deprivation of 

access to adequate housing and other public services may be caught by the prohibition if 

elements of discrimination can be proven. 

Thus, the non-discrimination principle covers the private sector so long as it does not 

apply to private law and personal law acts of private persons. Clearly what corporate entities 

 
 

81 See Franck, TM, Fairness in International Law and Institutions (1995). 

 
82 See Mutua, MW, "Politics and Human Rights: An Essential Symbiosis" in M Byers, The Role of Law in 
International Politics (Oxford: Oxford University Press, 2001), pp 165-166. 
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do in their business will be excluded from legal scrutiny driven by the non-discrimination 

principle. Differential treatment by these entities has been rampant ever since privatisation and 

economic liberalisation took place in many developing countries. In these countries where 

different groups of people have to compete for political and economic dominance, it will be 

common for a company to hire or do business with people who speak the same language or 

who come from the same ethnic background. These differentiations clearly amount to 

prohibited discrimination if they are the work of a public or State body. 

A question can then be raised as to how the ICCPR non-discrimination regime remedies 

such injustices in the marketplace? Or is it enough to leave the problem to be addressed by 

other regulatory regimes? In many countries, such injustices have created serious political, 

economic and social repercussions. One of these repercussions is reflected in the emergence 

of powerful corporations that control the economy and the political institutions in the country 

through lobbying. With democracy being given more prominence even in regions with 

autocratic regimes like the Middle East, those corporations can reap the benefits from the 

dynamics of the free market system, which are complemented in one way or another by 

freedoms that should be guaranteed by a democratic constitution. Government regulation of 

discriminatory economic activities by private individuals will thus be minimal i.e. via private 

law (contracts or torts) or the more modern competition law 

 
 

2.3. Challenges to freedom of speech and assembly under current Malaysian 

Law 

 
2.3.1 Sedition Act 1948 

 
 

The Sedition Act was introduced in 1948 to provide for the punishment of sedition and to use 

against local communist insurgents. Originally, it was known as the Sedition Ordinance 1948, 

passed by the British Legislative Council on 6 July 1948 and later was renamed as the Sedition 

Act. The Act came into effect in West Malaysia (19 July 1948), in Sabah (28 May 1964) and 

in Sarawak (20 November 1969).83 

The Sedition Act was enacted with the intention of curbing statements made by individuals or 

organisations that may create imbalance to racial harmony, Communist propaganda, and 

criticism of colonial rule during British colonial Government. Prior to the amendments made 

 
83 The Sedition Act 1948 (Act 15). 
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in 2015, the Act among others, bans any act, speech, word or publication or other thing that 

brings contempt against the Government or Malaysia’s nine royal Sultans. It also prohibits 

people from inciting hatred between different races and religions or questioning the special 

position of ethnic Malay majority and the natives of Sabah and Sarawak. Those who found 

guilty could face fines and jail terms of up to three years. The definition of seditious and 

seditious tendency could be found in Section 284 and 385 of the Act. 

 
In 2012, former Prime Minister of Malaysia, YAB Dato’ Sri Mohammad Najib Tun Abdul 

Razak, announced the plan to repeal the Act and to be replaced with National Harmony Act 

which is aimed at providing a balance between guaranteeing freedom of speech and the need 

to handle the complexity of plurality in Malaysian society.86 However, the plan was not 

implemented. In November 2014, he indicated that the Act would not be repealed, and certain 

sections would be amended to strengthen the Act. Previously, the Sedition Act was amended 

five times with the last amendment made in 1975.87 

 
The Sedition (Amendment) Act 201588 was tabled by the former Home Minister, Dato’ Seri 

Zahid Hamidi on 7 April 2015 and following a vote of voice, the House of Representative 

passed the said Act on 10 April 2015 and later in the House of Senate on 28 April 2015. As of 

25 July 2018, the Sedition (Amendment) Act 2015 is not yet come into force.89 

 

 
 

84 Section 2 states that “seditious” when applied to or used in respect of any act, speech, word, publication or 

other thing qualifies the act, speech, word, publication or other thing as one having a seditious tendency. 
85 Section 3(1) indicates that a “seditious tendency” is a tendency – 

(a) to bring into hatred or contempt or to excite disaffection against any Ruler or against any 

Government; 

(b) to excite the subjects of any Ruler or the inhabitants of any territory governed by any 

Government to attempt to procure in the territory of the Ruler or governed by the Government, 

the alteration, otherwise than by lawful means, of any matter as by law established; 

(c)  to bring into hatred or contempt or to excite disaffection against the administration of justice 

in Malaysia or in any State; 

(d) to raise discontent or disaffection amongst the subjects of the Yang di-Pertuan Agong or of the 

Ruler of any State or amongst the inhabitants of Malaysia or of any State; 

(e) to promote feelings of ill will and hostility between different races or classes of the population 

of Malaysia; or 

(f) to question any matter, right, status, position, privilege, sovereignty or prerogative established 

or protected by the provisions of Part III of the Federal Constitution or Article 152, 153 or 181 

of the Federal Constitution. 
86 SUHAKAM Press Statement: Sedition Act a Curtailment of the Freedom of Speech and Expression, 17 May 

2014 
87 http://www.themalaysianinsider.com/malaysia/article/sedition-act-stays-says-najib#sthash.tDkemmG8.dpbs 
88 The Commission (SUHAKAM) was not consulted by the Government on the amendments. 
89 Section 1(2) states that “This Act comes into operation on a date to be appointed by the Minister by notification 

in the Gazette”. 

http://www.themalaysianinsider.com/malaysia/article/sedition-act-stays-says-najib%23sthash.tDkemmG8.dpbs
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2.3.2 Prevention of Crime Act 1959 

 
The Prevention of Crime Act 1959 (‘PCA’) is an Act to provide for the more effectual 

prevention of crime in Peninsular Malaysia only and for the control of criminals, members of 

secret societies and other undesirable persons, and for matters incidental thereto.90 PCA 

provides for the inscription of the names of persons believed to be criminals, members ofsecret 

societies or registrable categories91 in a Register. The entry of these names into this Register 

can be done through two means; one is through a lengthy process of Inquiry under Section 9 

(to be discuss in detail below) and another is through the power of the Minister underSection 12 

(2) where he considers it is in the interest of public order and security to do so.92 

 

Police power to detain / remand under PCA 

One apparent difference between PCA and many other preventive detention laws (repealed or 

otherwise) is the availability of judicial oversight with regard to the remand. Unlike the ISA 

and EO which provide for 60 days of initial police detention, the PCA does not accord such 

privilege to the police. The PCA requires all persons arrested under the Act to be brought before 

a Magistrate for remand order. Section 3 of PCA allows police to arrest any person / suspect 

without warrant for an initial period of 24 hours within which (excluding the time of necessary 

journey) the arrested person must be brought before a Magistrate. 

Although PCA in a way ties the hand of the Magistrate, nonetheless it still provides, at the very 

least, an opportunity for assessment of the conditions of the arrested persons. Under section 4, 

when a person is brought before a Magistrate, PCA provides the Magistrate with two options 

– (i) to order a 14-days remand on the arrested if there is a statement prepared by a police 

officer (ranked Assistant Superintendent and above) or (ii) in absence of such a statement to 

order for the release of the arrested person.93 

 
 

90 See the Preamble and section 1(2) of the PCA. 
91 First Schedule of PCA prescribes:- 

“1. All members of unlawful societies which— 

(i) use Triad ritual; or 

(ii) are constituted or used for purposes involving the commission of offences that are seizable under the law for the time being in 

force relating to criminal procedure; or 

(iii) maintain secrecy as to their objects. 

2. Persons who belong to any group, body, gang or association of five or more persons who associate for purposes which include the 

commission of offences involving violence or extortion. 

3. All traffickers in opium, candu, bhang or other deleterious drugs, whether of the same kind as opium, candu and bhang or not. 

4. All traffickers in women and girls, including persons who live wholly or in part on the proceeds of prostitution. 

5. All persons habitually concerned in the organization and promotion of unlawful gaming.” 
92 Under this power, the Minister may enter a name of any persons believed to be involved in registrable categories with or without the 
process of Inquiry. 
93 Section 4 (1) of PCA. (note: the section uses the word “shall”.) 
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On the issue of right to legal counsel, the PCA however is not explicit on the right of the arrested 

persons to a legal counsel during the remand hearing. That said, if reference were to be made 

to the Federal Court’s decision in Mohd Ezam’s case one could argue that since PCAmakes no 

provision for denial of access to legal representation which would be inconsistent with Article 

5(3) of the Federal Constitution, hence PCA is still subject to the rights entrenchedin Art 5(3). 

However, it remains a test whether the presence of a legal counsel would be an academic 

appearance since the Magistrate is only given one of the two options mentioned above. 

 
Upon the expiry of the remand order, if the person is not released earlier in accordance with 

the procedures stated in section 7 of PCA94, he must again be brought before the Magistrate 

who shall either order for a remand of 28 days (note the increase from 14 days initial remand 

to 28 days) or the release of the person. Extension of remand is dependable on two statements, 

i.e (i) a statement by the PP or DPP stating that in his opinion there are sufficient evidence to 

justify the holding of an inquiry under section 9; and (ii) a statement by a police officer (ranked 

Assistant Superintendent and above) on the intension to hold an inquiry under section 9.95 

 
In the case of the expiry of remand order under section 4, section 5 of the PCA allows the 

Magistrate to exercise some discretion in deciding the next extension of remand. The 

Magistrate shall release the detainee if he is satisfied that there has been unreasonable delay in 

completing proceedings / Inquiry under section 9. In any other case which the Magistrate thinks 

necessary for the purpose of completing the inquiry under section 9, the Magistrate may either 

order for the person to be further remanded or direct the person to be put under police 

supervision (under Section 296 of the Criminal Procedure Code) for a period not exceeding 28 

days. 

 

 

 

 
 

94 Section 7 of PCA states “Any person remanded in custody under section 4 or 5 may at any time be taken before a Magistrate who, if there 
are no other grounds on which the person is lawfully detained— 
(a) shall direct his release if there is produced to him a statement in writing signed by a police officer not below 

the rank of Assistant Superintendent stating that it is not intended to continue with an inquiry into the case of that person under section 
9; or 

(b) in any other case, on the application of a police officer may direct his release subject to— 
(i) the execution by the person of a bond, with or without sureties, for his due appearance at such place or places and at such time or 

times and within such period not exceeding forty-two days, as the Magistrate may direct; or 

(ii) the supervision of the police for such period not exceeding forty-two days as the Magistrate may direct.” 
95 Section 4 (2) of PCA. 



54  

It should be noted that the PCA allows for a maximum of 70 (14+28+28) days of remand which 

are to be made by the Magistrate and PCA does not allow for police detention. Although the 

real implementation of the PCA may be orchestrated to suit the Police, at least the intention 

and spirit of the law accord protection (though minimum) to arrested person. 

 
The Inquiry under section 9 is not a judicial process but rather a semblance of an administrative 

hearing. The Inquiry under section 9 is conducted by an Inquiry Officer who is appointed by 

the Minister.96 Anyone except those in the Police force can be appointed as an Inquiry Officer.97 

An Inquiry Officer is selected at the Minister’s discretion and the process is unknown. It should 

be emphasised that the Inquiry process is conducted in accordance with the procedures so 

directed by the Minister98 

 
It is submitted that, if PCA were to be abused, it is highly probable that it is done during the 

process of the Inquiry particularly if the Inquiry Officer’s credibility and independence are 

disputed and doubted. 

 
Under section 9(3) the powers of an Inquiry Office include:- 

9“(3) An Inquiry Officer may, for the purpose of any inquiry under this Act— 

(a) procure and receive all such evidence, whether oral or in writing and whether 

the same be admissible or not under any written law for the time being in force relating 

to evidence or criminal procedure, which he may think necessary or desirable; 

(b) summon and examine witnesses on oath or affirmation, and may for those 

purposes administer any oath or affirmation; 

(c) require the production of any document or other thing in his opinion relevant 

to the inquiry; 

(d) if he considers it necessary in the public interest, receive evidence in the absence 

of the person who is the subject of the inquiry: 

Provided that where any such evidence is received the Inquiry Officer shall communicate to 

the person the substance of the evidence, so far as he may consider it compatible with the public 

interest so to do, and shall in every such case include in any report made under subsection 

10(2) a statement of the circumstances in which the evidence was received.” 

 
 

96 Section 8 of PCA. 
97 Ibid. 
98 Section 9 (2) of PCA. 
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Based on the Inquiry and all information/evidence adduced before him, the Inquiry Officer 

shall make a finding whether he is satisfied that there are grounds to believe the person is a 

member of any of the registrable categories or otherwise. If in the affirmative, the Inquiry 

Officer is required to report his finding to the Minister and to forward a copy of the finding to 

the officer having custody of the person whom shall serve it on that person.99 Otherwise, the 

Inquiry Officer shall direct the officer having custody of that person to, within 24 hours; 

produce the person before a Magistrate to be discharge of the remand order.100 The person 

found to be involved in registrable categories may request to the Minister to review the finding 

of the Inquiry Officer and such a request must be made within 14-days.101 

 
Once the Inquiry Officer finds a person to be involved in any of registrable categories, the name 

of the person will be entered in the Register.102 And Part IV of the PCA outlines the 

consequences of registration which include police supervision for a period of a maximum of 

five years which may be renewed for a further period or periods of not exceeding five years103, 

prohibition to consort with other registered persons104 and restriction on movement105. In the 

event the registered person is convicted of any crime, he shall be subject to double penalties for 

the stated offences.106 

 
2.3.3 Security Offences (Special Measures) Act 2012 (SOSMA) 

 

 
Preventive detention or detention without trial goes against the core principles of human rights. 

Although the global situation concerning terrorism warrants the need for the Government to 

enact new legislation to maintain public tranquillity and eliminate any imminent hostility that 

may jeopardise the nation, the legislation itself must not be repressive nor should it deny the 

basic rights enshrined under the Federal Constitution. Government’s commitment in its 

Manifesto, particularly Statement 27, to abolish and repeal oppressive laws and revoke 

 

 

 
 

99 Section 10(2) of PCA. 
100 Section 10(1) of PCA. 
101 Section 11 of PCA 
102 Section 12 of PCA. 
103 Section 15 of PCA. 
104 Section 16 of PCA. 
105 Section 18 of PCA. 
106 Section 17 of PCA. 
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draconian provisions in certain laws including SOSMA and other preventive detention laws as 

to prevent abuse of unauthorized police powers. 

 
Nevertheless, in the event if, the option is to review the laws namely SOSMA, as to deal with 

demanding threats against national security (including terrorism), than it is important to ensure 

that the provisions formulated are in accordance with human rights principles. 

 
Issues relating to SOSMA can be highlighted as follows: 

 
 

i. The power of arrest and detention under Section 4 of the Act does not provide for 

judicial oversight when the detention period is extended up to 28 days. 

 
ii. Although Section 5 of the Act provides for notification of the next-of-kin when a 

person is arrested and detained, the police have the power to deny him/ her immediate 

access to legal representation for a period of up to 48 hours. 

 
iii. The provision that grants the authorities the power to intercept communications under 

Section 6 infringes on personal liberty and the right to privacy. SUHAKAM 

recognizes the necessity to provide the Public Prosecutor and police with law 

enforcement tools to respond to evolving communications technology and 

acknowledges that interception and retention of data for national security purposes 

may in some cases be justified. However, it maintains that allowing interception and 

retention of communication without sufficient safeguards and oversight may violate 

the right to privacy. Further Section 30 compels the court, upon an application by the 

Public Prosecutor, to commit an acquitted person pending exhaustion of all appeals. 

This would violate the personal liberty of the individual concerned. 

 
2.3.4 Printing Presses and Publications Act 1984 

 
 

The Printing Presses and Publications Act 1984 (PPPA) is an Act to regulate the use of printing 

presses and the printing, importation, production, reproduction, publishing and distribution of 

publications and for matters connected therewith. In the year 2012, an amendment to the 

Printing Presses and Publications Act 1984 (PPPA) removed: 
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i. the Minister’s absolute discretion over the issuance of licences or permits for 

the operation of printing presses and publication of serial printed matter 

ii. the requirement for these licences or permits to be renewed annually, instead 

allowing such licences or permits to subsist until revoked. 

iii. Allowed for decisions by the Minister to be challenged in court. 

 
 

The PPPA has been used to limit the number of printed newspapers, suspend publication of 

newspapers that report on corruption, deter printing presses from printing books critical of the 

government, and even to ban the printing of the Bersih logo. For example, the PPPA was used 

to suspend publication of two newspapers for three months for reporting on the allegations of 

corruption involving the prime minister and 1MDB. 

 
2.3.5 Issues of Forced Labour 

 
 

Although the Federal Constitution does not explicitly mention the prohibition of child labour 

(specifically), Article 5 through Article 13 of the Constitution guarantee fundamental liberties 

that are also extended to children and their right not to be exploited. For instance, Article 5 of 

the Constitution guarantees the liberty of all persons; Article 6 prohibits any form of slavery 

and forced labour including for children; Article 8 guarantees equality and non- 

discrimination for all; and Article 12 provides the right to education for all, especially 

children. 

 
Malaysia prioritises education (this will be described in more detail in chapter 4), spending 4.7 

per cent of GDP on education in 2017. This is reflected in the overall literacy rates: 96 per cent 

of adult men and 93 per cent of women can read and write. Malaysia has experienced significant 

economic development and diversification since the 1970s. Malaysia has transformed from an 

agricultural economy to a manufacturing and services-based economy andthe country has seen 

steady growth. Economic growth has translated into increased welfare, such as improved health 

outcomes, with a life expectancy of just over 75 years on average (78years for women and 73 

years for men).8 Malaysia currently has a higher life expectancy thanall its neighbours, except 

Singapore. 98 per cent of the population have access to improved drinking water sources and 

96 per cent have access to improved sanitation (the figures are slightly higher for urban than 

rural areas). 
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With more young Malaysian acquiring higher education, plus higher economic growth and 

diversification, there is a shortage in some labour intensive economic sectors, such as 

agriculture, plantations and manufacturing. Malaysia is increasingly relying on migrant 

labour from other countries and with over 10 per cent of the population made up of non- 

Malaysians, so Malaysia can be described as a major destination country for migrant workers. 

 
The increase in the number of migrant workers has also driven Malaysia to become a regional 

economic power house, with the second highest average monthly wages in ASEAN as shown 

in Figure 3. Malaysia’s rapid economic growth in the 1980s and 1990s gave rise to large 

disparities in living standards between Malaysia and neighbouring countries, making Malaysia 

an attractive destination country for migrant labour. Up until the 2000s, Indonesians accounted 

for as much as 70 per cent of documented foreign labour in the country; this has since reduced 

as Malaysian authorities started reducing the quota for Indonesian workers and started 

recruiting from other countries to avoid the risks associated with over-dependence on one 

migrant worker sending country.9 

 
2.3.6 Federal Constitution of Malaysia 

 
Civil and political rights can be found generally throughout the Federal Constitution of 

Malaysia specifically in Part II under Fundamental Liberties. This is in fact parallel to 

description by The office of the UN High Commissioner for Human Rights (High 

Commissioner for Human Rights) of the ICCPR as elaboration of the civil and political rights 

set out in the Universal Declaration of Human Rights [UDHR]; with incorporation of key civil 

and political rights and freedoms. 

 
The Malaysian Federal Constitution’s fundamental liberties section is similar to the UDHR. 

Article 5 on liberty of person is similar to UDHR Article3, Article 6 is similar to UDHR article 

4 on slavery. Significant clause is the one on equality. Federal Constitution’s Article 8 and 

UDHR article 7 are also similar. The International Covenant on Civil and Political Rights, 

which was opened for signature on December 19, 1966, and entered into force on March 23, 

1976, incorporates almost all those civil and political rights proclaimed in the Universal 

Declaration of Human Rights 1948, includes the right to non-discrimination but excludes the 

right to own property and the right to asylum. The Covenant also designates several rights that 

are not listed in the Universal Declaration of Human Rights 1948 such as the right of all peoples 
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to self-determination and the right of ethnic, religious, and linguistic minorities to enjoy their 

own culture, to profess and practice their own religion, and to use their own language. To the 

extent that the Universal Declaration and the Covenant overlap, the latter is understood to 

explicate and to help interpret the former. Malaysian Parliament formally accepted the UDHR 

when the Human Rights Commission of Malaysia Act 1999 was passed. The act calls for regard 

to be had to the UDHR to the extent that it is not inconsistent with the Federal Constitution. 

This is the strongest formal endorsement on the UDHR by Parliament. 

 
Federal Constitution of Malaysia protects ‘Fundamental Liberties’ in Article 5 to 13. The 

Federal Constitution guaranteed certain fundamental liberties, such as: 

 
i. Personal Liberty (Article 5) 

ii. Prohibition against slavery and forced labour (Article 6); 

iii. Protection against retrospective criminal laws and repeated trials (Article 7); 

iv. Equality before the law and the rights to equal protection of the law (Article 8); 

v. Prohibition of banishment and freedom of movement (Article 9); 

vi. Freedom of speech, assembly and association (Article 10); 

vii. Freedom of religion (Article 11); 

viii. Rights in respect of education (Article 12); and 

ix. Right to property (Article 13). 

 
 

The Federal Constitution is viewed and practiced as the supreme law of the land, and this is 

enshrined in Part VI, Article 75 of the Federal Constitution, concerning relations between the 

Federation and the States. 

 
On religious freedom, the UDHR provides for clear rights to ‘freedom of thought, conscience 

and religion’. In the Federal Constitution, there is freedom, namely as in Article 11: ‘Every 

person has the right to profess and practice his religion…” The restriction is only on Article 11 

clause 4 on control or restrictions to propagation. All these are universal principles and values 

arising not just from International Human Rights Treaties but from the common humanity. 

 
The Federal Constitution is the supreme law of Malaysia (Article 4) and as such is the source 

of executive and legislative power in Malaysia. Part II of the Federal Constitution sets out the 

fundamental liberties of citizens/persons (as the case may be). It should be noted that the Apex 
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Court of the Federation has reiterated that the “fundamental liberties guaranteed under Part II 

must be generously interpreted and that a prismatic approach to interpretation must be 

adopted”.107 To this end, the court has further observed that the “duty of a court interpreting 

these concepts (or fundamental liberties) is to discover whether the particular right claimed as 

infringed by state action is indeed a right submerged within a given concept”.108 In the same 

vein, the court has underscored that concepts of fundamental liberties are to be understood in 

their wider sense. 

 
The right to equality before the law and equal protection of the law are enshrined in Article 

8(1). Article 8(2) elaborates further by stating that except as expressly authorised by the 

Constitution, there shall be no discrimination against citizens on the ground only of religion, 

race, descent, place of birth or gender in any law or in the appointment to any office or 

employment under a public authority or in the administration of any law relating to the 

acquisition, holding or disposition of property or the establishing or carrying on of any trade, 

business, profession, vocation or employment. It must be noted that while previously gender 

was not a protected characteristic under this Article of the Constitution, the characteristic was 

added in 2001 as a result of Malaysia’s ratification and accession to the Convention on the 

Elimination of All Forms of Discrimination Against Women (CEDAW). However, while 

judicial precedent tends to a broad interpretation of the right to life and liberty, the same cannot 

be said for equality. One case on point is the case of Beatrice a/p AT Fernandez v Malaysian 

Airlines System & Anor109 where the Federal Court of Malaysia decided that a woman who was 

dismissed from her employment on account of being pregnant could not claim discrimination 

contrary to this constitutional provision as her employer was not a public authority but merely 

a private corporate entity, ignoring the substantive effects of the latter words of Article 8(2) 

concerning the administration of law relating to the carrying on of any profession or 

employment. It is to be noted that the right to equality is qualified and where the Constitution 

authorises it, discrimination may take place, albeit positive, rather than negative, 

discrimination. 

 

 

 

 
107 Sivarasa Rasiah v Badan Peguam Malaysia & Anor [2010] 3 CLJ 507 (Federal Court); cf. Badan Peguam 
Malaysia v Kerajaan Malaysia [2008] 1 CLJ 521, [2008] 2 MLJ 285 (Federal Court); Lee Kwan Woh v Public 

Prosecutor [2009] 5 CLJ 631 (Federal Court). 
108 Sivarasa Rasiah v Badan Peguam Malaysia & Anor, above note 583. 
109 [2004] 4 MLJ 466 
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Article 8 is the cornerstone of Constitutional protection of the rights to equality and non- 

discrimination in Malaysia. Article 8(1) states that: “All persons are equal before the law and 

entitled to the equal protection of the law.”110 Article 8(2) states that: 

“There shall be no discrimination against citizens on the ground only ofreligion, 

race, descent, place of birth or gender in any law or in the appointmentto any 

office or employment under a public authority or in the administration ofany law 

relating to the acquisition, holding or disposition of property or the establishing 

or carrying on of any trade, business, profession, vocation or employment.” 

 
Article 8(2) offers a limited protection from discrimination, in terms of the types of individuals 

which it seeks to protect, and the scope of protection it offers to those it does protect. Firstly, 

Article 8(2) applies only to “citizens”. This restriction of the constitutional guarantee of 

equality to citizens of Malaysia is contrary to international human rights law which firmly 

establishes that the right to the equal protection of the law applies to all persons subject to a 

state’s jurisdiction or within its territory, not just its citizens.111 In effect, this right must be 

guaranteed irrespective of the citizenship status of an individual to be in consistent with Article 

26 of ICCPR. This basic principle of international law has also been reiterated by the UN 

Human Rights Committee in General Comment No. 15: 

 
Reports from States parties have often failed to take into account that each State party 

must ensure the rights in the Covenant to “all individuals within its territory and subject 

to its jurisdiction”. (...) In general, the rights set forth in the Covenant apply to 

everyone, irrespective of reciprocity, and irrespective of his or her nationality or 

statelessness. 

 
It is therefore recommended that Article 8(2) of the Malaysian constitution be amended so as 

to protect from discrimination all persons within the territory of Malaysia or subject to its 

jurisdiction. Further, Art 8(2) fails to comply with Malaysia’s obligations under CEDAW, CRC 

 
 

110 Federal Constitution of Malaysia, 
111 See, for example, Universal Declaration of Human Rights, GA Res. 217 A (III), 1948, Article 7, which 

provides: “All are equal before the law and are entitled without any discrimination to equal protection of the law.” 

See also International Covenant on Civil and Political Rights, GA Res. 2200A (XXI), 1966, Article 26, which 

provides: “All persons are equal before the law and are entitled without any discrimination to the equal protection 

of the law.” 



62  

and CRPD which require Malaysia to protect women, children and disabled persons from 

discrimination on any other ground as well as on more than one ground (multiple 

discrimination). Article 8(2) should be amended to ensure protection for all disadvantaged 

members of Malaysian society. Malaysia should outlaw discrimination, at minimum, on the 

grounds of pregnancy, maternity, civil, family or carer status, language, belief, political or other 

opinion, birth, national or social origin, nationality, economic status, association with a national 

minority, sexual orientation, gender identity, age, disability, health status, and genetic or other 

predisposition toward illness. It should also prohibit discrimination based on a combination of 

any of the prohibited grounds, or on the basis of characteristics associated with any of these 

grounds. 

 
Article 8(2) of the Constitution adopts a closed-list approach to protected grounds of 

discrimination, implying that expanding the scope to prohibit emerging forms of discrimination 

on further grounds is not possible. Article 2(1) of the ICCPR prohibits discrimination on “any 

grounds such as race, colour, sex, language, religion, political or other opinion, national or 

social origin, property, birth or other status”. In contrast, the closed list in Article 8(2) of the 

Constitution may prevent the inclusion of additional grounds which arise as a basis of discrimi- 

nation over the passage of time and through social change. 

 
This flexible approach is important because it recognises that people can experience 

discrimination on grounds which have not previously been a cause of discrimination, as a result 

of social changes or evolving attitudes. Individuals can be victims of discrimination on grounds 

which are not necessarily linked to historical oppression, victimisation or marginalisation. A 

more open approach allows courts and other judicial bodies to expand the list of prohibited 

grounds of discrimination to cases in which individuals experience discrimination on grounds 

which are analogous to those previously protected. Consequently, those who are disadvantaged 

by emerging forms of discrimination would be able to exercise their right to non-discrimination 

through demonstrating that the new ground on which they have experienced discrimination 

meets one of the three conditions stated above. 

 
It is therefore recommended that Malaysia considers the list of protected grounds in Article 

8(2), and making amendments necessary to: (i) ensure compliance with Article 2(1) of the 

ICCPR and (ii) ensure the protection of all individuals who are subject to discrimination within 

Malaysian society. In view of the fact that the scope of protection offered by Article 8 of the 
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Federal Constitution is not sufficiently extensive, it is notable that Article 12 serves to expand 

the protection from discrimination, in relation to certain protected grounds, to the area of 

education. Article 12(1) states that: 

 
“Without prejudice to the generality of Article 8, there shall be no discrimination against 

any citizen on the grounds only of religion, race, descent or place of birth: 

(a) In the administration of any educational institution maintained by a public authority, 

and, in particular, the admission of pupils or students or the payment of fees; or 

(b) In providing out of the funds of a public authority financial aid for the maintenance 

or education of pupils or students in any educational institution (whether or not 

maintained by a public authority and whether within or outside the Federation).” 

 
Although disability is not a prohibited ground of discrimination under Article 12, the right of 

disabled children to access education was recognised in the Malaysian courts, even prior to the 

enactment of the Persons with Disabilities Act 2008. Freedom of speech and assembly are 

protected by Article 10(1) of the Federal Constitution. These freedoms are not absolute, 

however, but qualified, based on certain factors relevant to preservation of the essential 

attributes and proper functioning of the Malaysian state. As such the right to freedom of speech 

and assembly is limited by such considerations as well as for public order and morality. 

 
Right to freedom of religion for all and every person in Malaysia can be found in Article 11 of 

the Federal Constitution. Muslims are, nevertheless, subjected to their personal laws and the 

Syariah Courts jurisdiction especially when it comes to the question of leaving the religion 

(apostasy). Is it to be noted that there is legislation112 that sets out procedures for conversion of 

Muslims to non-Islamic faiths. Furthermore, Article 11(4) of the Malaysian Constitution allows 

for laws that prohibit propagation of non-Islamic religions to Muslims, as this would affect the 

position of Islam as the religion of the state, which is protected by Article 3(1) as well as Article 

37(1) Fourth Schedule of the Federal Constitution. This is in accordance with international 

human rights norms as contained in Article 18 of the UDHR or even Article 18 of the ICCPR 

despite Malaysia not being a party to that instrument, which stipulates that everyone has the 

right to freedom of religion. 

 

 

 
112 Administration of the Religion of Islam (Negeri Sembilan) Enactment 2003 
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The specific features of the Federal Constitution are uniquely Malaysian. One major example 

is the balancing feature. On religion in Article 3, “Islam is the religion of the Federation but 

other religions may be practised”; on languages, Article 152, where the national language will 

be the Malay language but other community languages are not prohibited or prevented. Article 

152 (1) states that “the national language shall be the Malay language”. However, in Article 

152 part (a) and (b), it notes that there is no prohibition or prevention from the teaching or 

learning of any other language, including the provision of federal and state funds for this. In 

the case of the special position of the Malays and natives as found in Article 153, it is also the 

duty of the Yang di-Pertuan Agong to protect the legitimate interests of other communities. 

Thus, Article 153 of the Federal Constitution in particular, preserves the position of Malays, 

Sabah and Sarawak natives as the indigenous people of Malaysia and specifically provides for 

reservation of educational opportunities, business permits and land exclusively for them, on the 

grounds that this is required to correct past economic injustices. 

 
2.3.7 Other Legislations and Policies 

 
 

Malaysia had rather draconian legislation in place providing for detention without trial, such as 

the Internal Security Act 1960, as well as various emergency ordinances such as the Emergency 

(Public Order and Prevention of Crime) Ordinance 1969. However, these laws hadalready been 

removed and replaced by enacting the Peaceful Assembly Act 2012, which regulates public 

assemblies. Unlike section 27 of the Police 1967 before it, which required organisers of 

assemblies to seek police permits and the police given wide latitude on whether to grant them, 

this Act among others, merely requires organisers to give prior notice before calling for 

assemblies113. 

 
The Prevention of Crime Act reproduces most of the abusive provisions of Malaysia’snotorious 

Internal Security Act (ISA), which was repealed in 2012. The law allows police to detain 

suspects for up to 59 days with no judicial oversight. As with the ISA, a government- appointed 

board can impose detention without trial for up to two years, renewable indefinitely,order 

electronic monitoring, and impose other severe restrictions on the freedoms of movementand 

association, without judicial review. 

 

 

 
113 Section 9(1) of the Peaceful Assembly Act 2012. 

http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20297%20(1_1_2018).pdf
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The Security Offences (Special Measures) Act allows the police to detain suspects for up to 28 

days for a range of "security offenses" without seeking authorization from a court. For the first 

48 hours, detainees can be denied access to a lawyer and to their family, seriously increasing 

the risk of abuse, Human Rights Watch said. The act also overrides Malaysia’s Rules of 

Evidence to permit the use of otherwise inadmissible evidence during security trials. 

 
The government should repeal these laws and ensure that any replacement legislation restores 

judicial oversight of pre-trial detention in accordance with international fair trial standards as 

stated in ICCPR. Malaysia’s former Barisan Nasional government repeatedly used the Sedition 

Act of 1948 to arrest and prosecute critics of the government. The new (PH) government ran 

on an election manifesto promising to repeal the law and to amend laws such as the 

Communications and Multimedia Act of 1998, used to punish critical speech online, and laws 

permitting administrative detention. On October 11 2018, the communications and multimedia 

minister, Gobind Singh Deo, announced that the Cabinet had agreed to a moratorium on use of 

the Sedition Act pending repeal.114 Similarly, Malaysia announced during the November 8 

United Nations Universal Periodic Review (UPR) of its human rights situation that the 

government had made a “firm decision” to suspend use of the Sedition Act pending repeal. 

 
2.4 Mapping ICCPR Provisions with Relevant Laws in Malaysia 

 
 

2.4.1 Article 1: Right of Peoples to Self-determination 

 
 

All peoples have the right of self-determination, and to freely dispose of their natural wealth 

and resources. This Article deals with a collective right i.e. the right of peoples. By virtue of 

that right they freely determine their political status and freely pursue their economic, social 

and cultural development. All peoples may, for their own ends, freely dispose of their natural 

wealth and resources without prejudice to any obligations arising out of international economic 

co-operation, based upon the principle of mutual benefit, and international law. In no case may 

a people be deprived of its own means of subsistence. ‘The right of self-determination is of 

particular importance because its realization is an essential condition for the effective guarantee 

 

 

 

 
114 www.star,com.my/news/nation dated 11th October 2018 on Cabinet agrees to impose moratorium on Sedition 

Act 1948. 

http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20747%20-%20Security%20Offences%20(Special%20Measures)%20Act%202012.pdf
https://www.hrw.org/report/2015/10/26/creating-culture-fear/criminalization-peaceful-expression-malaysia
https://www.hrw.org/report/2015/10/26/creating-culture-fear/criminalization-peaceful-expression-malaysia
https://www.thestar.com.my/news/nation/2018/10/11/cabinet-agrees-to-impose-moratorium-on-sedition-act/
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and observance of individual human rights and for the promotion and strengthening of those 

rights.'115 

 
Malaysia is an independent and sovereign country practising the constitutional monarchy. The 

rights of peoples are guaranteed in the Federal Constitution116. Peoples have a fundamental 

right to develop their respective cultures and preserve their history. The functions of parliament, 

government and courts are divided on the principles of separation of powers, and checks and 

balances. Constitution is the supreme law of the country117 and everyone is subjectto the 

constitution. The guarantee of the basic human rights to every citizens of Malaysia is oneof the 

basic features of the political system. Malaysia has a dual legal system118 comprised of civil 

court for civil and criminal matters and syariah court for matters related to Islamic law. Federal 

Constitution ensures the independence of judiciary. In addition to the civil law and Syariah law 

systems, the states of Sabah and Sarawak also have systems of native customary law. 

 
The courts in Malaysia recognised this form of self-determination in many of its decisions. 

Different races and ethnic groups are recognised and protected accordingly. For instance, there 

is a separate native courts system to determine the distinct identity and practices of native 

people of Sabah and Sarawak as opposed to the other ASEAN nations and nationalities. The 

indigenous people of Sabah and Sarawak are given a special status in the Constitution and they 

can develop their own culture, language and history distinct from other ethnic groups. In fact, 

the indigenous people in Malaysia have the right to self-determination in terms of cultural and 

linguistic peculiarities. The rights of people to speak, write and develop their own language as 

well as to express, to develop, promote and preserve their culture and history are guaranteed on 

a constitutional level. In fact, these rights are considered to be the inherent rights of the peoples 

of Malaysia. 

 

 

 

 

 
115 UN Human Rights Committee (HRC), CCPR General Comment No. 12: Article 1 (Right to Self-determination), 

the Right to Self-determination of Peoples, 13 March 1984, available at: 

https://www.refworld.org/docid/453883f822.html [accessed 26 January 2020] 
116 Article 5 of Federal Constitution of Malaysia. 
117 Article 4(1) of Federal Constitution of Malaysia. 
118 Article 121(1) of Federal Constitution of Malaysia states that there shall be two high courts of co-ordinate 

jurisdiction and status; one in the States of Malaya and one in the States of Sabah and Sarawak. Civil courts have 

no jurisdictions in respect of any matter within the jurisdiction of the Syariah courts. 

http://www.refworld.org/docid/453883f822.html
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There are certain issues to be addressed and explored further under this Article. These include 

land rights of indigenous peoples including free, prior and informed consent of indigenous 

peoples on the usage of their lands and representation/participation of indigenous peoples in 

decision making. These in view of the constitutional recognition of the customary laws which 

govern the native land rights of indigenous groups in Malaysia, other domestic legislation, 

including the Aboriginal Peoples Act 1954 and the Sarawak Land Code 1958. 

 
The other aspect of the exercise of self-determination is the representation and participation of 

peoples at all levels of government structure. By virtue of the Federal Constitution, all peoples 

of Malaysia have the right to be represented in both the State and Federal governments. This 

representation embraces the right to participate in the legislative organs as well as executive 

and law enforcement bodies at both federal and state levels. Hence, all people of Malaysia of 

different ethnic groups and religions are represented in the both houses of the Parliament to 

represent the Malaysian citizens as a whole. Special measures are adopted in all government 

institutions to ensure the fair representation of all people of the country. 

 
Provided the aforesaid legal measures to assure the free rights of people, no other prevailing 

laws in Malaysia explicitly guarantee the right of self-determination. Right of self- 

determination is a collective right and not an individual right. In terms of communications to 

the Committee, it should come from a group of individuals against the State Party alleging that 

the State Party has failed to respect or violated this right, and not from an individual. Currently, 

the Committee has yet to have a ruling on this right through the communications procedure. 

Incidentally State Parties such as India and Indonesia have made a declaration on Article 1 

ICCPR upon its ratification of the instrument that the right of self-determination “…apply only 

to the peoples under foreign domination and that these words do not apply to sovereign 

independent States or to a section of a people or nation – which is the essence of national 

integrity.” 

 
2.4.2 Article 2: Equality of Rights and Protection of Rights 

 
 

This Article lays out the principle of non-discrimination in the protection of the rightsregardless 

of their nationality, including stateless persons, asylum seekers, refugees andmigrants. 
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The Covenant obliges each State Party to the Covenant to respect and to ensure to all 

individuals within its territory and subject to its jurisdiction the rights recognized in the present 

Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political 

or other opinion, national or social origin, property, birth or other status. Where not already 

provided for by existing legislative or other measures, each State Party to the present Covenant 

undertakes to take the necessary steps, in accordance with its constitutional processes and with 

the provisions of the present Covenant, to adopt such legislative or other measures as may be 

necessary to give effect to the rights recognized in the present Covenant. 

 
Each State Party to the present Covenant undertakes: 

(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall 

have an effective remedy, notwithstanding that the violation has been committed by persons 

acting in an official capacity; 

(b) To ensure that any person claiming such a remedy shall have his right thereto determined 

by competent judicial, administrative or legislative authorities, or by any other competent 

authority provided for by the legal system of the State, and to develop the possibilities of 

judicial remedy; 

(c) To ensure that the competent authorities shall enforce such remedies when granted. 

 
 

Malaysia’s legal framework related to equality includes protection provisions in the Federal 

Constitution, particularly Articles 8, 12 and 136, as well as affirmative action provisions. 

Article 8 forms the cornerstone of the constitutional protection of the rights to equality and non- 

discrimination, with Article 8(1) guaranteeing equality before the law and equal protectionof the 

law, and Article 8(2) prohibiting discrimination against citizens on the grounds of religion, 

race, descent, place of birth or gender. Article 12 expends the protection from discrimination 

in relation to certain protected grounds to the area of education. Article 136 provides protection 

from differential treatment within state employment on the ground of race.Article 153 and 

Article 89 are intended to protect the Malays and indigenous persons of Sabahand Sarawak 

from the disadvantage economic inequality among the citizens. Indigenous peoples in 

Peninsular Malaysia, Sabah and Sarawak enjoy native title to their lands on the basis of 

customary law rights.119 In line with these provisions, Article 160(2) of the Constitution 

 

 
119 Article 26 of the UN Declaration on the Rights of Indigenous Peoples was adopted by Malaysia on 13 

September 2007. 
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recognises customary law, and the system of customary land tenure was found to be customary 

law in the case of Sahrip v Mitchell & Anor. Article 150(6A) of the Constitution acknowledges 

that Parliament does not have power over any matter of native law and customs in the states of 

Sabah and Sarawak, even in an emergency, and thereby emphasises the “important and unique 

protection for rights based on customs, whatever form they take”. 

 
Recent study found that Malaysia ranks third among 20 countries that provide an education 

system with equal opportunities for all, after Finland and China.120 The World Innovation 

Summit for Education (Wise) Global Education Barometer study on youth perceptions on their 

education and their future showed that under inclusivity in the school system, 91% of 

Malaysians respondents agreed that their classes were made up of students with different social 

and cultural backgrounds. The Eleventh Malaysian Plan, 2016-2020, focuses on enhancing 

inclusiveness by providing equitable opportunities for all Malaysians to participate and benefit 

from economic growth and development irrespective of gender, ethnicity, socioeconomic status 

and geographical location. This inclusive development approach is also in tandem with the 

spirit of leaving no one behind under the 2030 Agenda for Sustainable Development of the 

United Nations.121 

 
The rights and welfare of workers are protected by ensuring that all workers receive equal 

protection in terms of their rights and welfare as stipulated under Malaysian labour laws such 

as the Employment Act 1955, Industrial Relations Act 1967, Trade Unions Act 1959, National 

Wages Consultative Council Act 2011, Workers’ Minimum Standards of Housing and 

Amenities Act 1990 and ATIPSOM. All documented foreign workers who are employed in 

Malaysia are accorded minimum wages, benefits and legal protection as provided for under 

domestic laws. This is further entrenched under Article 8(1) of the Constitution whereby the 

rights and equal protection of all persons are guaranteed. All foreign workers also have the right 

to full access to justice, to any legal remedies provided by the law and are entitled to legalaid 

services such as stipulated under the judiciary’s Court Assigned Counsel Scheme. 

 

 

 

 

 

 
120 www.thestar.com.my/news/nation/2020/01/25/ [assessed 26th January 2020) 
121 Mid-Term Review of 11th Malaysian Plan. 

http://www.thestar.com.my/news/nation/2020/01/25/
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While not being a State Party to the United Nations Convention relating to the Status of 

Refugees 1951, the Government provided temporary refuge to refugees and asylum seekers 

and continues to cooperate with the United Nations High Commissioner for Refugees 

(UNHCR) to manage these issues on humanitarian grounds. Those who possess identification 

cards issued by the UNHCR Representative in Malaysia have access to local healthcare 

facilities, where they can seek medical treatment at any local healthcare institution ranging 

from outpatient and inpatient treatment, emergency up to maternal and child healthcare 

services. Under this arrangement, the rate charged is 50% less than the rate stipulated for 

foreigners under the Fees Act 1951 (Act 209). This also applies to vaccination for children of 

UNHCR card holders. ALCs that are registered under the MOE are allowed to provide 

education to children of UNHCR card holders in Malaysia (on a case by case basis). 

 
The Federal Constitution, through Article 8, has guaranteed the right against untouchability and 

racial discrimination. 

 
2.4.3 Article 3: Equal Rights of Men and Women 

 
 

This Article lays out the equal rights of men and women to the enjoyment of all civil and 

political rights set forth in the Covenant. Equality before the law and the rights to equal 

protection of the law are provided under the Article 8 of the Federal Constitution. 

 
Malaysia ratified the Convention on the Elimination of All Forms of Discrimination against 

Women (CEDAW) on 5 July 1995. The accession is subject to compatibility with the 

Malaysian Constitution and the Syariah law. Malaysia had made a series of reservations though 

some of which have been withdrawn in recent years. However, the remaining reservations (on 

Articles 9 (2), 16 (1) (a), 16 (1) (f) and 16 (1) (g)) leave women without equal rights in respect 

to passing nationality to their children, entering into marriage, and parental and family rights. 

Whereas the Constitution prohibits discrimination on the basis of gender, the Committee on the 

Elimination of Discrimination against Women in its 2006 comments expressed concern that 

neither the Constitution nor other legislation contains a definition of discrimination against 

women. In relation to citizenship rights, women are disadvantaged under Articles 14 and 15 of 

the Federal Constitution which restrict the right to become a citizen by “operation of law” to 

children who have a citizen father, which leaves children born with only a citizen mother to 

depend on the discretionary “registration” process. Further, whilst the Constitution makes 
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provision for the wives and children of male citizens to be registered as citizens, no equivalent 

provision allows citizenship by registration for husbands and children of female citizens. 

However, this issue is currently being pursued by the current Government specifically the 

Ministry of Women, Family and Community to amend the law. 

 
In fact, Malaysian women have been exercising their civil and political rights at a full scale to 

the expectations envisaged in the Covenant compared to the other neighbouring ASEAN 

countries. The Government has taken several initiatives to enhance women’s participation and 

to improve their status. Women labour force participation rate has increased from 54.1% in 

2015 to 54.7% in 2017 and 35.6% of women are in top management positions in the public 

sector in 2017 as compared to 32.5% in 2015. 

 
Section 12 of Immigration Act 1959/1963 should be amended to allow women equal rights to 

endorse the name of their spouse and children on their passport. The Immigration Regulations 

1963 should be amended to ensure that a foreign husband of a Malaysian woman is entitled to 

a dependant’s pass on an equal basis as a foreign wife of a Malaysian man. Sections 10, 49 and 

77 of the Law Reform (Marriage and Divorce) Act 1976, which are discriminatory on the 

ground of gender. The protections under the Employment Act 1955 must be extended to all 

workers, including domestic workers, as a bare minimum level of protection which can be 

improved upon but not reduced in employment contracts; Sections 34 and 35 of the 

Employment 1955, which are discriminatory against women; the Workmen’s Compensation 

Act 1952 should be amended to remove provisions which are discriminatory against women, 

and to include protection for all migrant workers. Section 88 of the Islamic Family Law 

(Federal Territories) Act 1984 and its equivalent state legislations should be amended to grant 

equal rights of legal guardianship to both mothers and fathers based on the best interests of the 

child. 

 
2.4.4 Article 4: Non-Derogation of Rights 

 
This Article specifies the rights and articles from which State Parties may or may not derogate. 

Any derogation from the provisions of the ICCPR must be exceptional and temporary, and have 

to be justified as strictly required by the situation. 
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No derogation may be made from articles 6, 7, 8, 11, 15, 16 and 18 of the ICCPR, even in a 

state of emergency. When addressing States in which a state of emergency has been (or might 

have been) declared, the HR Committee asks more specific questions about the protection of 

rights in relation to article 4. Counter-terrorism legislation is often addressed under article 4, 

when the legislation affects non-derogable rights, or when terrorism is treated as an emergency 

situation and exercise of rights is restricted. Although they are not specifically mentioned in 

article 4, there are rights and issues, which the Committee considers effectively non-derogable 

as fundamental rights, such as: non-discrimination; access to judicial or other remedies (article 

2 §3); prohibition of hostage taking, abduction or unacknowledged detention (article 9); 

treatment of persons deprived of liberty with humanity and dignity (article 10); deportation or 

forcible transfer of population (article 12); procedural and judicial guarantees (articles 14 and 

15); propaganda for war or advocacy of national, racial or religious hatred (article 20); and 

protection of the rights of minorities (article 27). 

 
The Government is authorised to issue a state of emergency decree under exceptional 

circumstances within the strict constitutional limits. Emergency laws such as Emergency 

(Essential Powers) Act 1979 was introduced as a form of extra-legal responses towards any 

acts which were considered prejudicial to national security. Article 150 of the Federal 

Constitution states that if the Yang di-Pertuan Agong is satisfied that a grave emergency exists 

whereby the security, or the economic life, or public order in the Federation or any part thereof 

is threatened, he may issue a Proclamation of Emergency making therein a declaration to that 

effect. The declaration of a state of emergency has strict formalities stipulated under the 

Constitution. 

 
Issues to be addressed under this Article includes the impact of counter-terrorism legislation in 

Malaysia. The laws included the Prevention of Crime Act, the Prevention of Terrorism Act, the 

Sedition Act, and the Security Offences (Special Measures) Act. The laws were under formal 

review for potential repeal or revision to remove “elements of oppression.” However, a 

November 27, 2018 riot at a Hindu temple in Selangor sparked concern among officials about 

the potential threat to national security, public order, and race relations, if the laws were no 

longer available. Legislative amendments were not announced by year’s end, but officials said 

the legislation would only be used to protect those three areas of concern. Authorities, however, 

continued to use the Sedition Act against individuals who criticized the country’s royalty. 

During the same year, police arrested approximately 20 individuals in Sabah state who were 
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allegedly involved in various terrorism-related activities, including smuggling militants into 

the southern Philippines, enabling kidnapping-for-ransom operations, recruiting children as 

militants and human shields, and participation in ASG-led beheadings.122 

 
The latest event was when the Dewan Rakyat has approved an emergency motion for the federal 

government to declare a state of emergency following the chemical dumping incident in Sungai 

Kim Kim in Pasir Gudang, Johor.123 

 
2.4.5 Article 6: Right to Life 

 
 

The Covenant recognizes that right to life is the supreme right which cannot be derogated even 

during a state of public emergency. It requires this right to be protected expressly by law. 

Moreover, it provides that in countries which have not abolished the death penalty, sentence of 

death may be imposed only for the most serious crimes in accordance with the law in force at 

the time of the commission of the crime and not contrary to the provisions of the present 

Covenant and to the Convention on the Prevention and Punishment of the Crime of Genocide. 

This penalty can only be carried out pursuant to a final judgment rendered by a competent court. 

When deprivation of life constitutes the crime of genocide, it is understood that nothingin this 

article shall authorize any State Party to the present Covenant to derogate in any way from any 

obligation assumed under the provisions of the Convention on the Prevention and Punishment 

of the Crime of Genocide. Anyone sentenced to death shall have the right to seek pardon or 

commutation of the sentence. Amnesty, pardon or commutation of the sentence of death may 

be granted in all cases. Sentence of death shall not be imposed for crimes committedby persons 

below eighteen years of age and shall not be carried out on pregnant women. Nothing in this 

article shall be invoked to delay or to prevent the abolition of capital punishmentby any State 

Party to the present Covenant. 

 
Capital punishment is a legal penalty in Malaysia. It is a mandatory punishment for murder, 

drug trafficking, treason, and waging war against Yang di-Pertuan Agong (the King). Recently, 

the law was extended to include acts of terrorism. The death penalty is currently retained for 

33 offences in Malaysia, including 11 for which it is the mandatory punishment, and in recent 

 

 
122 Country Report on Terrorism 2018, United States Department State Publication, October 2019 
123 www.thestar.com.my/news/nation/2019/03/14 dated 14th March 2019 [assessed 26th January 2020]. 

http://www.thestar.com.my/news/nation/2019/03/14
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years has been used mostly for murder and drug trafficking. As of February 2019, 1,281 people 

were reported to be on death row in Malaysia, including 568 (44%) foreign nationals. Of the 

total, 73% have been convicted of drug trafficking. This figure rises to a staggering 95% in the 

cases of women. Some ethnic minorities are over-represented on death row, while the limited 

available information indicates that a large proportion of those on death row are people with 

less advantaged socio-economic backgrounds.124 

 
Provisions allowing corporal punishment as a disciplinary measure in penal institutions in the 

Child Act 2001, the Penal Code 1936, the Criminal Procedure Code 1976, the Prison Act 1995, 

and any other laws relating to juvenile detention should be repealed, and explicit prohibition 

enacted in legislation applicable to disciplinary measures in all institutions accommodating 

children in conflict with the law. Provisions allowing for corporal punishment of children and 

young people found guilty of a criminal offence in the Penal Code 1936, the Criminal Procedure 

Code 1976 and the Syariah Criminal Offences Acts should be repealed and judicialcorporal 

punishment prohibited. 

 
Section 39B of the Dangerous Drugs Act 1952 was amended by abolishing the mandatory death 

penalty for the offence of drug trafficking. The amendment which came into force on 15March 

2018 gives discretion to the Court in terms of sentencing, whereby the Court has the option to 

either impose the death penalty or life imprisonment based on the facts and circumstances of 

each case. However, the amendment does not apply retrospectively to those who had been 

sentenced to death prior to that date. In July 2018, a newly formed government established an 

immediate moratorium on executions and later committed to fully abolish the death penalty. 

The Bill to repeal the mandatory death penalty is expected to be tabled in Parliament in March 

2020.125 The findings and reports of the special committee set up to study alternative forms of 

punishment to the mandatory death penalty will be submitted in February 2020. Currently, 

Malaysia still has the death penalty and has not repeal a provision that makes it mandatory for 

11 criminal offences. The 11 offences that led to the mandatory death sentence, nine of them 

were offences under the Penal Code and two others under the Firearms (heavier penalty) Act 

1971. 

 

 

 

 
124 www.amnesty.my/abolish-death-penalty/ [assessed 26th January 2020] 
125 www.malaymail.com/news/malaysia dated 10th October 2019 [assessed on 26th January 2020] 

http://www.amnesty.my/abolish-death-penalty/
http://www.malaymail.com/news/malaysia
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2.4.6 Article 7: Prohibition of Torture 

 
 

The Covenant recognizes the right against torture or cruel, inhuman or degrading treatment or 

punishment and protects everyone from being subjected to such treatment or punishment. The 

scope of protection required under this article goes far beyond torture as normally understood. 

It may not be necessary to draw sharp distinctions between the various prohibited forms of 

treatment or punishment. These distinctions depend on the kind, purpose and severity of the 

particular treatment. Moreover, it requires the public authorities to ensure protection by the law 

against such treatment even when committed by persons acting outside or without any official 

authority.126 

 
The issues to be addressed under this Article include legislation specifically prohibiting torture, 

prohibition of the use of statements obtained through torture or ill-treatment in judicial process 

and procedure, permissible duration and recording of interrogations. The Penal Code 

criminalizes acts which may be deemed as torture and causing hurt. Besides the Penal Code, 

litigants may also file a civil suit due to torture for civil remedy. All forms of ill-treatment 

including torture are strictly prohibited in Malaysia. In this connection, elements pertaining to 

the use of force, treatment and strict adherence to human rights standards have been 

incorporated within the training of law enforcement officials in the relevant SOPs. The 

Inspector General of Police had issued an SOP to this end including on Security Offences 

(Special Measures) Act 2012 and the facilitation of peaceful assemblies under the Peaceful 

Assembly Act. Malaysia is not a signatory to the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment UNCAT. 

 
Security laws in Malaysia including SOSMA, the Prevention of Crime Act 1959 and the 

Prevention of Terrorism Act 2015, have been mired in arbitrary detention, torture, or abuse and 

impunity. They violate a person’s right to a fair trial either by undermining the fundamental 

principles of the rule of law, or by allowing potentially indefinite detention without trial. 

 
No law specifically prohibits torture; however, laws that prohibit “committing grievous hurt” 

encompass torture. More than 60 offenses are subject to caning, sometimes in conjunction with 

imprisonment, and judges routinely mandated caning as punishment for crimes including 

 
126 General Comment No. 7 
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kidnapping, rape, robbery, and nonviolent offenses such as narcotics possession, criminal 

breach of trust, migrant smuggling, immigration offenses, and others. Civil and criminal law 

exempt men older than age 50, unless convicted of rape, and all women from caning. Male 

children between ages 10 and 18 may receive a maximum of 10 strokes of a “light cane” in a 

public courtroom. Some states’ Syariah provisions, which govern family issues and certain 

crimes under Islam and apply to all Muslims, also prescribe caning for certain offenses. Women 

are not exempt from caning under Syariah, and national courts have not resolved conflicts 

between the constitution, the penal code, and Syariah. In August a Syariah court in Terengganu 

State sentenced a woman to six months in jail and six strokes of the cane for prostitution. No 

charges were filed against the woman’s alleged client. Civil laws in Kelantan State allow courts 

to sentence individuals to public caning for certain civil offenses, although there were no reports 

of such punishment in the state.127 

 
In January 2016, seven people detained by the police stepped out of the shadows to tell the 

world of the horrendous ill-treatment they suffered in Bukit Aman, the police headquarters. 

They were made to perform degrading acts such as kissing a dirty floor, stripping, being forced 

to watch pornography, and perform sexual acts in the presence of the authorities, these seven 

detainees were not alone in their revelations. A week later, another six detainees revealed that 

they had been subjected to similar torment.128 All were held under the Security Offences 

(Special Measures) Act 2012 (Sosma) – one piece of legislation in the country's arsenal of laws 

unfriendly to human rights, which includes the Prevention of Terrorism Act 2015 (Pota) and 

Prevention of Crime Act 1959 (Poca). 

 
On 29 October 2019, 12 alleged members of Liberation Tigers of Tamil Eelam (LTTE) were 

charged in court with support to terrorist groups or terrorism and possession of items related to 

terrorist groups or terrorism under the Penal Code in conjunction with the Security Offences 

(Special Measures) Act 2012 (SOSMA) that had replaced the Internal Security Act in 2012. 

This prosecution deprives them of any right to bail and possibly subjects them to unfair trial 

proceedings. Several of those detained made credible allegations of having been tortured. To 

date, no investigations have been made into such allegations.129 

 

 

 
127 Trafficking in Persons Report, June 2018 
128 www.malaysiakini.com/news dated 26 Jun 2019 [assessed 20 December 2019] 
129 www.omct.org/monitoring-protection-mechanisms dated 11 November 2019 [assessed on 26th January 2020] 

http://www.malaysiakini.com/news
http://www.omct.org/monitoring-protection-mechanisms
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The short-lived moratorium on the security laws stated above continued to show that the 

Malaysian government and authorities are not prepared in repealing these oppressive laws that 

open avenues for the torture of those held in custody, that goes in tandem with a multitude of 

cases of tortures and deaths in custody. The number of deaths in police custody has significantly 

reduced since 2016 but the issue of torture, degrading or inhuman treatment in detention, 

remains an unresolved concern. 

 
In summary, the new laws that permit detention without trial to replace the ‘void’ created by 

the absence of the Internal Security Act 1960 (ISA) and Emergency (Public Order and Crime 

Prevention) Order 1969 (EO) should be reviewed. These include Special Offences (Special 

Measures) Act 2012 (SOSMA), the Prevention of Crime Act 1959, Prevention of Terrorism 

Act 2015, Dangerous Drugs (Special Preventive Measures) Act 1985, National Security 

Council Act (NSC). In order to demonstrate disapproval against torture, the Government must 

remove the reservation to the articles that prohibit torture under the Convention on the Rights 

of the Child (CRC) (article 37) and the Convention on the Rights of Persons with Disabilities 

(CRPD) (article 15). 

 
2.4.7 Article 8: Prohibition of Slavery 

 
 

The Covenant guarantees that no one shall be held in slavery; slavery and the slave trade in all 

their forms shall be prohibited. It also provides that no one shall be held in servitude and shall 

be required to perform forced or compulsory labour. Issues to be addressed include human 

trafficking, working conditions of domestic labourers, child labours, all forms of sexual and 

labour exploitation. 

 
Prohibition against slavery and forced labour are provided under the Article 6 of the Federal 

Constitution. The Anti-Trafficking in Persons and Anti-Smuggling of Migrants Act 2007 (Act 

670) (ATIPSOM Act) is the specific legislation that addresses human trafficking. The 

ATIPSOM Act was enacted pursuant to the Protocol to Prevent, Suppress and Punish 

Trafficking in Persons, Especially Women and Children, supplementing the UN Convention 

Against Transnational Organized Crime. Malaysia ratified the Convention in 2004 and the 
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Protocol in 2009.130 Amendments in 2010 to add provisions related to smuggling of migrants 

were made pursuant to the Protocol Against the Smuggling of Migrants by Land, Air and Sea, 

which Malaysia has not yet signed.131 

 
Malaysia’s ranking improved from Tier 3 in 2014 to Tier 2 in 2017 under the United States 

Trafficking in Persons (USTIP) Report. The Government of Malaysia does not fully meet the 

minimum standards for the elimination of trafficking; however, it is making significant efforts 

to do so.132 The government demonstrated significant efforts by convicting more traffickers, 

increasing criminal enforcement of unauthorized passport retention, granting more victims 

freedom of movement, tripling funding for NGOs including for three NGO-run shelters, and 

opening its first trafficking-specific court. The government also amended its foreign worker 

levy and Private Employment Agency Act to shift debt burdens away from migrant workers.133 

 
The 2007 Anti-Trafficking in Persons Act – amended in 2010 and 2015 – criminalized labour 

and sex trafficking and prescribed punishments of up to 20 years imprisonment, which were 

sufficiently stringent and, with respect to sex trafficking, commensurate with those prescribed 

for other serious offenses, such as rape. In March 2018, the government established an anti- 

trafficking court beginning in the state of Selangor, which historically had the highest number 

of trafficking cases. In its first month, the court expedited 12 trafficking cases in an existing 

court by setting aside a few hours a week for senior, experienced judges to focus on trafficking 

cases. The majority of prosecutors engaged with victims at least two weeks prior to trial to 

better understand and address victims' concerns about the inner workings of trials; however, 

limited availability of certified interpreters and Malaysia's decentralized jurisdictions made it 

difficult for officials to meet with all victims. The 2015 discoveries of migrant camps and mass 

graves along the border with Thailand fuelled reports that corrupt officials facilitated migrant 

smuggling, which may have included trafficking crimes committed in 2015. In 2016, the 

government prosecuted five officials for corruption in the form of accepting bribes to allow 

 
130 United Nations Convention Against Transnational Organized Crime (Nov. 15, 2000), United Nations Treaty 

Collection website, https://perma.cc/5WC6-LCHS; Protocol to Prevent, Suppress and Punish Trafficking in 

Persons, Especially Women and Children, supplementing the United Nations Convention against Transnational 

Organized Crime (Nov. 15, 2000), United Nations Treaty Collection website, at https://perma.cc/BN7E-LGBF. 
131 Protocol Against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations 

Convention against Transnational Organized Crime (Nov. 15, 2000) 
132 2018 Trafficking in Persons Report – Malaysia assessed at https://www.refworld.org/docid/5b3e0ae1a.html 

assessed on 16 Jan 2020. 
133https://www.freemalaysiatoday.com/category/nation/2018/12/19/government-to-consider-law-to-protect dated 

19 December 2018 [assessed on 16 Jan 2020] 

https://perma.cc/5WC6-LCHS
https://perma.cc/BN7E-LGBF
https://www.refworld.org/docid/5b3e0ae1a.html
https://www.freemalaysiatoday.com/category/nation/2018/12/19/government-to-consider-law-to-protect
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undocumented border crossings; four were found guilty for smuggling offenses while the fifth 

official was acquitted. 

 
2.4.8 Article 9: Prohibition of Arbitrary Detention 

 
 

The Covenant guarantees that everyone has the right to liberty and security of person. No one 

shall be subjected to arbitrary arrest or detention. No one shall be deprived of his liberty except 

on such grounds and in accordance with such procedure as are established by law. 

 
The right to liberty and security of person is one of the inalienable and inviolable fundamental 

rights guaranteed by the Article 5 of Federal Constitution which states that no person shall be 

deprived of his life or personal liberty save in accordance with law. Where complaint is made 

to a High Court or any judge thereof that a person is being unlawfully detained the court shall 

inquire into the complaint and, unless satisfied that the detention is lawful, shall order him to 

be produced before the court and release him.134 

 
The Security Offences (Special Measures) Act 2012 (SOSMA) provides additional measure for 

the Royal Malaysian Police to address security offences. Security offence in this context can 

refer to terrorism, organized crime, human trafficking and advocating for democracy. For most 

part, the Act was designed to replace the Internal Security Act 1960 when it was repealedin 

2012. However, unlike its predecessor, this law does not outline any crime on its own. SOSMA 

serve as a procedural law which would operate in lieu of the Criminal Procedure Codein the event 

that someone committed an offence under Chapter VI and Chapter VII of the PenalCode. Prior 

to the arrests of Maria Chin Abdullah (2016) Khairuddin Abu Bakar (2015) and Matthias Chang 

(2015), SOSMA had been used to arrest and detain alleged combatants from Lahad Datu, 

Sabah, alleged supporters and sympathizers of the Islamic State and others considered as threat 

to national security. It should also be noted that S.4(11) of SOSMA statesthat detention period 

of 28 days shall be reviewed every five years and shall not have effect when approved by both 

Houses of Parliament. During the Parliamentary Session in April 2017,Dewan Rakyat approved 

the continuation of the 28 days detention period, being enforced for another 5 years until 2022. 

 

 

 
134 Article 5(2) of Federal Constitution of Malaysia 
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The then Malaysian home minister, Muhyiddin Yassin, announced on December 30, 2018 that 

the government would amend, rather than rescind, the Prevention of Crime Act 1959 and the 

Security Offenses (Special Measures) Act 2012, both of which permit detention without trial, 

but provided no details on the proposed amendments.135 

 
Under the Criminal Procedure Code in Malaysia, for a serious crime, the Royal Malaysian 

Police can apply for a 7-day remand from the Magistrate’s court and apply for another 7-day 

extension if they found it necessary to keep the individual in detention for further 

investigations. The Magistrate’s oversight involved in these procedures reduces the possibility 

of abuse and also ensure that the police are accountable to the law. 

 
The Prevention of Crime Act 1959 (POCA) was initially enacted to control and prevent 

organized crime by targeting ‘criminals, members of secret societies, terrorists and other 

undesirable persons’ in Malaysia. It grants the Royal Malaysian Police power to arrest and 

detain an individual based on the ambiguous provisions under POCA without trial for a period 

of up to 60 days. These 60 days can be broken down into the preliminary arrest for 24 hours, 

an extension of 21 days with a statement in writing signed by a police officer not below the 

rank of Inspector and a further extension of 38 days with a statement in writing signed by a 

police officer not below the rank of Assistant Superintendent. Following the 60-day detention 

period, the detainee would have his or her case heard before the Prevention of Crime Board 

which has the power to order the detention of a detainee for a period of not more than two years 

and may extend it if they find that further detention is necessary to protect public order, public 

security or prevention of crime. The board also has the option to issue restraining order or 

discharge an individual. In 2015, POCA was amended to include terrorism as an offence under 

the Act. 

The provisions of Prevention of Terrorism Act 2015 (POTA) resemble those of Prevention of 

Crime Act 1959. Under POTA, individuals detained can be remanded for 21 days after the 

initial 24 hours’ detention with a statement in writing by a police officer not below the rank of 

inspector. This can again be further extended for an additional 38 days with a statement in 

writing by the Public Prosecutor stating his opinion that sufficient evidence exists alongside a 

written statement from a police officer not below the rank of Assistant Superintendent stating 

 

 
135 https://www.hrw.org/news/2019/01/02/malaysia-end-detention-without-trial dated 2 January 2019 [assessed 

25 December 2019] 

https://www.freemalaysiatoday.com/category/nation/2018/12/30/sosma-and-poca-to-stay-says-muhyiddin/
https://www.hrw.org/news/2019/01/02/malaysia-end-detention-without-trial
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the intent to hold an inquiry into the case at hand. After this initial remand period of 60 days, 

the detainee would then be heard before the Prevention of Terrorism Board where an inquiry 

officer would produce the evidence against the detainee. If the Board is satisfied with the 

evidence submitted, the Board may pass a sentence of 2 years’ detention or impose a restriction 

order for no more than 5 years. Failure to adhere to the restriction order can be punished with 

imprisonment of up to 10 years. The board also has the power to extend the detention period at 

any time before the expiry of the initial detention order. Any decision made by the Board is not 

open to judicial review under Section 19(1) of POTA. 

 
The Dangerous Drugs (Special Preventive Measures) Act 1985 [DDA] is a law that was 

introduced to provide power of preventive detention for alleged drug trafficking activities. This 

law provides the Royal Malaysian Police power to detain an individual for not more than 60 

days for drug related offences. Following the preliminary 60 days detention, individuals can be 

detained for a period not more than 2 years by the Home Ministry. On top of the elements of 

detention without trial, those detained would ‘lose’ their rights under Section 112(2) of the 

Civil Procedure Code (right to refuse to answer questions that may provide answers that has a 

tendency to expose a person to a criminal charge). Under Section 4 of DDA, no such rights are 

afforded to those subjected to questioning. 

 
The National Security Council (NSC) Act was introduced to the Parliament (Dewan Rakyat) in 

the last days of Parliamentary session of 2015 and was bulldozed through the Parliament bythe 

Barisan Nasional Member of Parliaments. On the 22nd of December 2015, this Act has gone 

through the second reading at the Senate (Dewan Negara) and was once again passed with the 

overwhelming support by Barisan Nasional senators. The key reason behind the introduction 

of this Act was supposedly to provide adequate provisions for the security forces and all 

relevant government agencies in responding to threat to national security. The attack in Paris 

and the rising terror threat have been mentioned countless times by the Members of Parliament 

and Senators from Barisan Nasional throughout the discussion of the Act in both House of 

Parliament. The implementation of the NSC Act would by default ‘neutralize’ the constitutional 

rights of all Malaysian under article 5 (Right to Liberty of Person), 10 (Right to Speech, 

Assembly and Association), and 13 (Right to Property). Even when the security area is lifted, 

there is no redress for the victims of human rights violations as there can be no inquestinto the 

death caused by the security forces and no means to challenge the reparation paid for the 

properties damaged. It gave the government to hold emergency powers without the need to 
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declare emergency under Article 150 of the Federal Constitution, as it would usurp the authority 

of the King. However, the government on April 9, 2019, put before Parliament a billto amend 

the National Security Council Act to remove the powers of the Prime Minister to declare a 

security areas where special powers would apply, and grants government officials new powers 

to make warrantless arrests, impose curfews, take possession of land, buildings and other 

property, and dispense with inquests following the use of lethal force. 

 
All these legislations should be reviewed to comply with this Article of the Covenant. 

 
 

2.4.9 Article 10: Rights of Detainees 

The Covenant guarantees that all persons deprived of their liberty shall be treated with 

humanity and respect for the inherent dignity of the human person. It also ensures that accused 

persons shall, save in exceptional circumstances, be segregated from convicted persons and 

shall be subject to separate treatment appropriate to their status as un-convicted persons; and 

accused juvenile persons shall be separated from adults and brought as speedily as possible for 

adjudication. Furthermore, the penitentiary system shall comprise treatment of prisoners the 

essential aim of which shall be their reformation and social rehabilitation. Juvenile offenders 

shall be segregated from adults and be accorded treatment appropriate to their age and legal 

status. 

 
Malaysia is still among the 25 member states that have yet to accede to the United Nations’ 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(Uncat) which aims to uphold the dignity of all individuals and their fundamental right to life 

and liberty, as enshrined in both Article 3 of the 1948 Universal Declaration of Human Rights 

and Article 5 of the Federal Constitution. There are many issues to take into consideration such 

as concerning the compatibility of domestic laws, both civil and Syariah, with Uncat provisions, 

particularly the implementation of corporal and capital punishments to deter crimes which 

require a review of the relevant laws, the government is seeking to put into place an effective 

monitoring mechanism and safeguards for the prevention of torture. In achieving a torture-free 

nation, Malaysia must accede without hesitation to the Convention which requiresState Parties 

to take effective legislative, administrative, judicial or other measures to prevent acts of torture 

or other forms of ill-treatment. 

https://www.google.com/url?sa=t&rct=j&q&esrc=s&source=web&cd=4&ved=2ahUKEwj3xpTw6sLhAhWId94KHZi4DksQFjADegQIAhAC&url=http%3A%2F%2Fwww.federalgazette.agc.gov.my%2Foutputaktap%2FaktaBI_20160607_776-BI.pdf&usg=AOvVaw0UqGd3W6uJXvdja8F4avYO
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The right to counsel is provided in Article 5 of the Federal Constitution where a person is 

arrested he shall be informed as soon as may be of the grounds of his arrest and shall be allowed 

to consult and be defended by a legal practitioner of his choice136 and where a person is arrested 

and not released he shall without unreasonable delay, and in any case within twenty-four hours 

(excluding the time of any necessary journey) be produced before a magistrate and shall not be 

further detained in custody without the magistrate’s authority.137 However, this Clause shall 

not apply to the arrest or detention of any person under the existing law relating to restricted 

residence. The Federal Court decision in Hashim bin Saud v Yahya bin Hashim & Anor138 that 

allow the Police to decide when an arrested person can see a legal practitioner unduly restrict 

this constitutional right should be reviewed. 

 
Section 28 of the Criminal Procedure Code (CPC) makes provisions for remand proceeding on 

how person arrested is to be dealt with and detention for more than twenty-four hours. Section 

117 of the said Code deals with the procedure where investigation cannot be completed within 

twenty-four hours. And yet, there are several allegations as to these remand proceeding are not 

complied with.139 Hence, section 28A (8) of the Criminal Procedure Code should be repealed 

to ensure that the constitutional right to legal representation is given. Currently, the 

Government is committed to ensuring that its prison facilities are in good condition and in 

compliance with international standards including the UN Standard Minimum Rules for the 

Treatment of Prisoners (the Nelson Mandela Rules) and the Bangkok Rules. 

 
2.4.10 Article 11: Imprisonment for Failure to Fulfil a Contractual Obligation 

 
 

The Covenant guarantees that no one shall be imprisoned merely on the ground of inability to 

fulfil a contractual obligation. There is no specific legislations in force for imprisonment on the 

ground of inability to fulfil a contractual obligation. 

 
2.4.11 Article 12: Freedom of Movement 

 

 

 

 

 
136 Article 5(3) of Federal Constitution of Malaysia 
137 Article 5(4) of Federal Constitution of Malaysia 
138 [1977] 2 MLJ 116 
139 Universal Periodic Review on Human Rights in 2018 
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The Covenant guarantees that everyone lawfully within the territory of a State shall have the 

right to liberty of movement and freedom to choose his residence. Everyone is free to leave any 

country, including his own. The Covenant furthermore ensures that the above-mentioned rights 

shall not be subject to any restrictions except those which are provided by law, are necessary 

to protect national security, public order, public health or morals or the rights and freedoms of 

others, and are consistent with the other rights recognized in the present Covenant.No one shall 

be arbitrarily deprived of the right to enter his own country. 

 
Article 9 (2) of the Federal Constitution guaranteed that every citizen has the right to move 

freely throughout the Federation and to reside in any part thereof. Everyone as long as they are 

lawfully within the State, the right to move freely, to choose a place of residence. 

 
2.4.12 Article 13: Right to Remain in a State 

 
 

The Covenant guarantees that an alien lawfully in the territory of a State Party to the present 

Covenant may be expelled therefrom only in pursuance of a decision reached in accordance 

with law and shall, except where compelling reasons of national security otherwise require, be 

allowed to submit the reasons against his expulsion and to have his case reviewed by, and be 

represented for the purpose before, the competent authority or a person or persons especially 

designated by the competent authority. 

 
This Article protects the right of aliens (non-nationals) who are lawfully in the territory of a 

State from forced or unlawful expulsion. Malaysian legislation pays considerable attention to 

the rights of aliens under the Immigration Act 1959/63 (Act 155). An alien found entering the 

territory of Malaysia unlawfully may only be expelled in pursuance of a decision reached in 

accordance with law; he is allowed to submit arguments against his expulsion under the 

principle of natural justice followed strictly by the judicial system, and to have his case 

reviewed by the competent court. 

 
2.4.13 Article 14: Right to Equality before Courts and Tribunals and to a Fair Trials 

 
 

The Covenant guarantees that all persons are equal before the courts and tribunals. In the 

determination of any criminal charge against him, or of his rights and obligations in a suit at 

law, everyone is entitled to a fair and public hearing by a competent, independent and impartial 
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tribunal established by law. The press and the public may be excluded from all or part of a trial 

for reasons of morals, public order or national security in a democratic society, or when the 

interest of the private lives of the parties so requires, or to the extent strictly necessary in the 

opinion of the court in special circumstances where publicity would prejudice the interests of 

justice; but any judgment rendered in a criminal case or in a suit at law is made public except 

where the interest of juvenile persons otherwise requires or the proceedings concern 

matrimonial disputes or the guardianship of children. 

 
This Article protects the right of everyone in the proceedings of criminal cases. The Federal 

Constitution provides under Article 5 that, no person shall be deprived of his life or personal 

liberty, save in accordance with law” and also that “Where a person is arrested he shall be 

informed as soon as may be of the grounds of his arrest and shall be allowed to consult and be 

defended by a legal practitioner of his choice.” There are many rights that can be discussed, 

and are available at different stages of criminal proceedings – pre-trial, during trial and post- 

trial; the right to be presumed innocent, the right to be informed of the grounds of arrest, the 

right to Counsel and the right to silence. The prosecution of criminal cases is the main domain 

of the public prosecutor. In Malaysia, the person responsible for this is the Attorney General. 

He holds office by virtue of Article 145 of the Federal Constitution of Malaysia. The powers 

given to the Attorney General is contained in clause (3) of Article 145.140 The law relating to 

criminal procedure in Malaysia is contained in the Criminal Procedure Code (F.M.S. Cap. 6) 

(hereinafter mentioned as CPC). The Code lays down rules for such matters as the mode of 

arrest; search of body, property or premises; police investigation of a case; prosecution of an 

accused person; and procedure for trial and the court competent to try and punish offences. In 

particular, according to section 376 (I) of the CPC, the Attorney General shall be the public 

prosecutor and shall have control and direction of all criminal prosecutions and proceedings 

under the Code. 

 
Former Prime Minister Dr Mahathir Mohamad, announced that the government will table 

amendments to laws that are considered draconian. It was reported that the government will be 

considering amendments to “fix certain areas in these laws that allow for arrests without 

charges”.141 This is a particularly poignant commitment, as it appears to have been made in the 

 
140 The Attorney General shall have power, exercisable at his discretion, to institute, conduct or discontinue any 

proceedings for an offence, other than proceedings before a Syariah Court, a Native Court or a Court Martial. 
141 https://www.malaysiakini.com/letters/498947 dated 7 November 2019 [assessed on 14 January 2020] 

https://www.malaysiakini.com/letters/498947
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wake of the recent use of the Security Offences (Special Measures) Act 2012 (SOSMA) against 

12 people allegedly linked to the Liberation Tigers of Tamil Eelam (LTTE). These persons 

were arrested, detained, and denied bail under SOSMA, and were only charged nearly two 

weeks later. SOSMA should be repealed in its entirety. Piecemeal amendments to SOSMA will 

not suffice as it is an unnecessary piece of legislation that has resulted in arbitrary powers to 

the police that substantially erodes the right of an accused to a fair trial, and undermines the 

protections and fundamental liberties contained in the Federal Constitution. 

 
SOSMA serves as procedural law, side-stepping the Criminal Procedure Code that works in 

tandem with the predicate offences provided in Part VIA of the Penal Code. SOSMA and the 

various amendments to the Penal Code, Evidence Act 1950, and the Criminal Procedure Code 

were introduced as part of an "anti-terrorism" legislative package in 2012, ostensibly to replace 

the repealed Internal Security Act 1960. SOSMA provides for various provisions designed to 

tackle terrorism, including detention for investigative purposes, special procedures for the trial 

or hearing of terrorism offences in court, and powers of surveillance. 

 
However, these provisions also contain draconian elements that run counter to the rule of law. 

Sosma provides for an accused person to be arrested without a warrant, and detained for up to 

28 days without being brought before a magistrate. It also provides that "bail shall not be 

granted to a person who has been charged with a security offence". There are existing laws, 

such as the Penal Code and Criminal Procedure Code, which are tried and tested, and accord 

accused persons fundamental liberties in the trial process, and are sufficient to address such 

crimes. If found insufficient, the solution lies in amending existing non-draconian laws or 

enacting new laws that observe the rule of law. 

 
The Protection of Crime Act (POCA) 1959 and the Prevention of Terrorism Act (POTA) 2015 

also need urgent revision. Under the Prevention of Crime Act, police can detain suspects for up 

to 59 days with no judicial oversight. A government-appointed board can impose detention 

without trial for up to two years, renewable indefinitely, order electronic monitoring, and 

impose other severe restrictions on freedom of movement and association, without judicial 

review. The Prevention of Terrorism Act empowers an unaccountable Prevention of Terrorism 

Board to order detention without trial. Suspects brought before the board are not entitled to be 

represented by legal counsel. The Board’s decisions are final and not subject to judicial review 

except on procedural grounds. 

https://www.hrw.org/news/2019/01/02/malaysia-end-detention-without-trial
https://www.hrw.org/news/2015/04/07/hrw-slams-malaysias-new-repressive-anti-terrorism-law
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As the United Nations Global Counter-Terrorism Strategy of 2006 notes, violations of human 

rights are among the conditions “conducive to the spread of terrorism,” even though they can 

never excuse or justify terrorist acts. 

 
2.4.14 Article 15: Non-Retroactivity of Laws 

 
 

The Covenant guarantees that no one shall be held guilty of any criminal offence on account of 

any act or omission which did not constitute a criminal offence, under national or international 

law, at the time when it was committed. Nor shall a heavier penalty be imposed than the one 

that was applicable at the time when the criminal offence was committed. If, subsequent to the 

commission of the offence, provision is made by law for the imposition of the lighter penalty, 

the offender shall benefit thereby. 

 
This Article prohibits retroactive application of criminal laws and is non-derogable. Under the 

law of Malaysia, no one is guilty of any criminal offence on account of any act or omission 

which did not constitute a criminal offence, under law, at the time when it was committed. 

 
Article 7 of the Federal Constitution stipulates that: “No person shall be punished for an act or 

omission which was not punishable by law when it was done or made, and no person shall 

suffer greater punishment for an offence than was prescribed by law at the time it was 

committed. A person who has been acquitted or convicted of an offence shall not be tried again 

for the same offence except where the conviction or acquittal has been quashed and a retrial 

ordered by a court superior to that by which he was acquitted or convicted.” 

 
Malaysian legislation has strictly followed the recognised principle of criminal justice. 

 
 

2.4.15 Article 16: Recognition as a Person before the Law 

 
 

The Covenant guarantees that everyone has the right to recognition everywhere as a person 

before the law. All citizens are entitled to be treated as persons before the law and to equal 

protection of the law. Article 5 and Article 8 of the Federal Constitution have secured 

provisions in this regard. 
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2.4.16 Article 17: Right to Privacy 

 
 

The Covenant guarantees that no one can be subjected to arbitrary or unlawful interference with 

his privacy, family, home or correspondence, nor to unlawful attacks on his honour and 

reputation. It also ensures everyone has the right to the protection of the law against such 

interference or attacks. 

 
This Article protects the right of everyone to privacy. Unlike other jurisdictions where the 

fundamental right to privacy is specifically laid out and provided for in its constitution, the 

Malaysian Federal Constitution does not specifically stipulate that a person has a right to 

privacy. To date, there is no statutory enacted law that guarantees a Malaysian citizen of his 

privacy not to be invaded, save for the Personal Data Protection Act 2010 (“PDPA”), which 

deals specifically with personal data rather than “privacy” itself (more on that below). Section 

509 of the Penal Code does make it a criminal offence to “intrude upon the privacy” of a person; 

however, this strictly relates to actions which insult the modesty of a person. Upon conviction, 

an offender may be punished with imprisonment for a term which may extend to 5 years or 

with a fine, or both. The Communications and Multimedia Act 1998 also prohibits the provision 

of offensive content (which is indecent, obscene, false or menacing) with the intent to annoy, 

abuse, threaten or harass any person. However, this is in respect of offensive content and not 

specifically about the right to privacy. 

 
It is a common misconception that the PDPA is a “privacy rights” legislation. While privacy 

and personal data can often be interlinked, the PDPA is narrow in its application as it deals with 

personal data privacy as opposed to privacy rights in general. In contrast, the right to privacy 

relates to the right to be left alone and live free from intrusions by others. For example,there is 

no recourse under the PDPA if your neighbour decides to spy on you by gazing into your 

bedroom through binoculars. The PDPA basically provides provisions that regulates how 

personal data can be collected, processed and used when it comes to dealing with personal data 

of their employees, suppliers, and customers. As such, the PDPA regulates data privacy and 

data protection. 

 
There have been cases of individuals initiating legal action on the basis of “invasion of privacy”, 

even though there is no specific legislation about privacy rights. In this regard, there are 

contradictory views by the Malaysian courts as to whether this is permissible. In Ultra 
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Dimension Sdn. Bhd. v Kook Wei Kuan it was held that the invasion of privacy rights is not 

actionable in Malaysia, unless the content was so highly offensive in nature and showed a 

person in an embarrassing position or pose. A contrary view was taken in the case of Maslinda 

Ishak v Mohd Tahir Osman & Ors., where the Plaintiff was granted damages for invasion of 

privacy which left her humiliated, traumatised and suffering from mental anguish (in this case, 

the Defendant took photos of the Plaintiff urinating without her consent). It is also worth 

pointing out that the Defendant’s conduct in this case was also a criminal offence under S509 

of the Penal Code. 

 
In Lee Ewe Poh v Dr. Lim Teik Man, a doctor had taken photographs of the Plaintiff’s anus 

during a medical procedure without prior consent of the Plaintiff. The doctor alleged that the 

photographs were taken in a clinical environment and intended for the Plaintiff’s medical 

record. The Court held that the failure of the doctor to obtain prior consent from the Plaintiff 

before taking the photographs constituted an invasion of privacy. However, as the act was not 

calculated to injure her feelings, the Plaintiff was awarded nominal damages of RM 25,000 and 

costs of RM 10,0000. The Court also ordered that the memory card containing the photographs 

be destroyed. Similarly, in Lew Cher Phow & Ors v Pua Yong Yong & Anor, the Court ordered 

the Defendants to dismantle their CCTV that was looking into the Plaintiffs’ property on the 

basis that the Defendant’s fear for their safety and security cannot override the Plaintiffs’ right 

to privacy. The Court found that continuous CCTV surveillance by the Defendants was an 

unwarranted violation of the Plaintiffs’ right to privacy. 

 
The right to privacy may also be interpreted differently in the context of an employer-employee 

relationship. For example, Industrial Court cases have shown that secret recordings of 

employees/employers made without consent may be used as evidence in Court even though 

they may be unethical (although this depends on various factors such as whether the transcripts 

of the recordings can be accurately verified, whether the chain of custody is broken, etc). In 

another case, an employee placed a camera on his desk with a view to allegedly deter his 

colleagues from harassing him. Another employee seated in front of the camera lodged a 

complaint to the Company’s HR department that his privacy was invaded. The Industrial Court 

held that there was an invasion of privacy as the other employee’s workstation is his “private 

space” which he is ensured control and freedom to conduct himself. The Industrial Court 

therefore held that the Company was entitled to direct the employee to remove the camera from 

his desk. 
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2.4.17 Article 18: Freedom of Thought, Conscience and Religion 

 
 

The Covenant guarantees that everyone has the right to freedom of thought, conscience and 

religion. This right includes freedom to have or to adopt a religion or belief of his choice, and 

freedom, either individually or in community with others and in public or private, to manifest 

his religion or belief in worship, observance, practice and teaching. It further guarantees that 

no one can be subject to coercion which would impair his freedom to have or to adopt a religion 

or belief of his choice. Furthermore, it ensures freedom to manifest one's religion or beliefs 

may be subject only to such limitations as are prescribed by law and are necessary to protect 

public safety, order, health, or morals or the fundamental rights and freedoms of others. The 

States Parties to the present Covenant undertake to have respect for the liberty of parents and, 

when applicable, legal guardians to ensure the religious and moral education of their children 

in conformity with their own convictions. 

 
This Article protects the freedom of all individuals to have, not to have, or change one’s 

thought, conscience, religion or belief. Article 11 of the Federal Constitution stipulates that 

every person has the right to profess and practise his religion and subject to constitutional 

limitations set out in Article 11(4). Article 11(3) of the Constitution also recognizes the right 

of each religious group to “manage its own religious affairs, to establish and maintain 

institutions for religious or charitable purposes, and to acquire and own, hold and administer 

property”.142Thus, while the Constitution recognizes an individual right to freedom of religion, 

it is defined within the ambit of Article 11(3), which protects the rights of religious groups to 

manage their own affairs. Notably, Article 12(2) of the Constitution further provides that “every 

religious group has the right to establish and maintain institutions for the education of children 

in its own religion.” 

 
Equality and non-discrimination are addressed in Article 8, which provides that “all persons 

are equal before the law and entitled to the equal protection of the law”. Article 8 further 

provides that “except as expressly authorized by this Constitution, there shall be no 

discrimination against citizens on the ground only of religion, race, descent, place of birth or 

gender in any law or in the appointment to any office or employment under a public authority 

 
142 Article 11(3) of the Federal Constitution 
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or in the administration of any law relating to the acquisition, holding or disposition of property 

or the establishing or carrying on of any trade, business, profession, vocation or 

employment.”143 

 
While these provisions create a strong basis for the protection of freedom of religion or belief, 

as well as non-discrimination, they are subject to limitations that are incompatible with 

international human rights law and standards.144 For instance, the definition of ‘freedom of 

religion’ in Article 11 of the Constitution, limited to the ‘profession, practice and propagation’ 

of one’s religion, is overly narrow and does not expressly include the freedom to have or adopt 

a religion or belief of one’s choice. Article 11 does not provide for the freedom to manifest 

one’s religion or belief in ‘worship, observance, practice and teaching,’ fundamental elements 

of the right to freedom of religion and belief under the Article 18 of the UDHR and the ICCPR. 

 
In addition, Article 11(4) imposes limitations on the right to propagate any religious doctrine 

or belief “among persons professing the religion of Islam” in line with state and federal laws, 

and gives state and federal legislative bodies the power to promulgate laws that restrict and 

control the propagation of religious doctrine to Muslims.37 The article does not address 

proselytisem in respect of non-Muslims. Article 11(5) includes a more general limitation, 

prohibiting “any act contrary to any general law relating to public order, public health or 

morality,” the ambiguity of which makes it prone to inconsistent or arbitrary enforcement. The 

language of Article 11(3), along with other provisions that protect the rights of religions groups 

(such as 12(2)), also create a tension between the protection of individual rights and the rights 

of religious communities, illustrated in the case of the right of religious groups to provide 

religious education to children.145 Finally, even as Article 8 of the Constitution recognizes the 

right to equality and freedom from non-discrimination, there are no laws that specifically 

protect religious minorities from discrimination or unequal treatment. 

 

 

 
143 Article 8(5), however, omits certain measures from the ambit of this general protection, namely “any provision 

regulating personal law” and “any provision or practice restricting office or employment”. 
144 In General Comment 22, the Human Rights Committee has affirmed that the freedom to “have or to adopt” a 

religion or belief necessarily entails the freedom to choose a religion or belief, including the right to replace one’s 

current religion or belief with another religious belief or to adopt atheistic views, and the right to retain one’s 

religion or belief. It further stressed that “the practice and teaching of religion or belief includes acts integral to  

the conduct by religious groups of their basic affairs…the freedom to establish seminaries or religious schools and 

the freedom to prepare and distribute religious texts or publications." Human Rights Committee, General 

Comment 22, paras 4-5. 
145 Indira Gandhi case 
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The Constitution also provides no specific protections for the freedom of ‘thought and 

conscience’, which includes the freedom to have a theistic, non-theistic or atheistic beliefs and 

the freedom from coercion to adopt a religion or belief of one’s own choice. 

 
The power to promulgate laws at the federal level applicable to the entire country rests with 

Parliament, pursuant to Article 66 of the Constitution,146 while laws applicable to states are 

enacted by State Legislative Assemblies, pursuant to Article 73.147 Article 74 of the 

Constitution provides for division of power between Parliament and State Legislative 

Assemblies.148 A wide range of religious and family matters fall within the jurisdiction of the 

states, including Islamic law pertaining to personal and family matters. Article 74(2) of the 

Constitution confers power on State Legislative Assemblies, through the ‘State List’, to make 

laws pertaining to Islamic personal law, including “personal and family law of persons 

professing the religion of Islam, including Islamic law relating to succession, testate and 

intestate, betrothal, marriage, divorce, dower, maintenance, adoption, legitimacy, guardianship, 

gifts, partitions and non-charitable trusts.”149 Islamic law, including laws on theadministration 

of Islamic affairs and Syariah Criminal Enactments, is enacted by State Legislatures and is 

exclusively applicable to persons professing the religion of Islam. 

 
At the federal level, Chapter XV of the Penal Code covers ‘Offences relating to religion’, 

including ‘disturbing a religious assembly’ and defiling a place of worship.150 Section 3 of the 

 

146 Article 66(1) of the Constitution provides “The power of Parliament to make laws shall be exercised by Bills 

passed by both Houses (or, in the cases mentioned in Article 68, the House of Representatives) and except as 

otherwise provided in this Article, assented to by the Yang di-Pertuan Agong.” 
147 Article 73 of the Constitution provides for the distribution of competencies as between of federal and State 

authorities. Article 73(a) provides that Parliament may make laws for the whole or any part of the Federation and 

laws having effect outside as well as within the Federation; 73(b) stipulates that “the Legislature of a State may 

make laws for the whole or any part of the State”. 
148 Article 74 of the Constitution provides that “Parliament may make laws with respect to any of the matters 

enumerated in the Federal List or Concurrent List, (that is to say, the First or Third List, set out in the Ninth 

Schedule). Examples contained in the First List include “external affairs, including (a) treaties, agreements and 

conventions with other countries and all matters which bring the Federation into relations with any other country, 

Defence of the Federation or any part thereof, internal security.” 
149 Article 74(2) of the Constitution provides that “Without prejudice to any power to make laws conferred on it 

by any other Article, the Legislature of a State may make laws with respect to any of the matters enumerated in 

the State List (that is to say, the Second List set out in the Ninth Schedule)) or the Concurrent List.” The State List 

includes “Islamic law and personal and family law of persons professing the religion of Islam, including theIslamic 

law relating to succession, testate and intestate, betrothal, marriage, divorce, dower, maintenance, adoption, 

legitimacy, guardianship, gifts, partitions and non-charitable trusts.” 
150 Section 295 of the Penal Code: ‘Injuring or defiling a place of worship with intent to insult the religion of any 

class’, Section 296: Disturbing a religious assembly, Section 297: Trespassing on burial places, etc., Section 298: 

Uttering words, etc., with deliberate intent to wound the religious feelings of any person, Section 299: Causing, 

etc., disharmony, disunity, or feelings of enmity, hatred or ill will, or prejudicing, etc., the maintenance of harmony 

or unity, on grounds of religion. 
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Sedition Act 1948, which criminalizes acts that “promote feelings of ill will and hostility 

between different races or classes of the population of Malaysia”,151 has also been used to 

suppress religious freedom or punish actions deemed to offend religious sensitivities. 

 
The Constitutional Amendment Act 1988 further amended Article 121 (1A) of the Constitution, 

providing that civil courts “shall have no jurisdiction in respect of any matter within the 

jurisdiction of the Syariah courts”. This amendment has resulted in a lack of clarity in law as 

to whether civil High Courts would retain powers of judicial review, including over matters 

involving Islam.152 These amendments and their subsequent judicial interpretations have given 

rise to an expansion of the jurisdiction of Syariah courts at the expense of civil courts. 

 
In the 2007 case of Subashini Rajasingam v Saravanan Thangathoray (‘Subashini’), the 

Federal Court noted that “although the Syariah courts are state courts, they are not lower in 

status than the civil courts… they are of equal standing under the (Federal Constitution) (and) 

this recognition of the Syariah courts was largely due to Article 121(1A)”.153 In the case of Lina 

Joy v Majlis Agama Islam Wilayah Persekutuan (‘Lina Joy’) in the same year, the FederalCourt 

held that Syariah courts, and not civil courts, had jurisdiction to consider cases of conversion 

out of Islam, even though such cases were not expressly covered under state laws.154 

 
In 2018, however, in a landmark ruling in the case of Indira Gandhi Mutho v Pengarah Jabatan 

Agama Islam Perak & Ors And Other Appeals (‘Indira Gandhi’), the Federal Court clarified 

that Parliament could not remove the power of judicial review by civil courts through a 

constitutional amendment, and that “judicial power cannot be conferred on any other body 

whose members do not enjoy the same level of constitutional protection as civil court judges 

do to ensure their independence”.155 The judgment further expressly noted that “under Article 

121(1) of the Federal Constitution, judicial power is vested exclusively in the civil High Courts. 

 
151 Section 3(1)(e) of Sedition Act 1948. 
152 Some commentators have suggested that Article 121 (1A) does not exclude powers of civil High Courts to 

judicially review Syariah Court decisions. See Tew, Y., ‘the Malaysian Legal System: A Tale of Two Courts’, 19 

Commonwealth Jud. J. 3-7 (2011), p. 5; Harding, A. (1996) ‘Law, Government and the Constitution of Malaysia’, 

pp. 136 to 137; Sivaperegasam, R., Rajanthiran, P., ‘The Impact of Art.121 (1a) 1988 On Art. 11 -The Freedom 

of Religion in the Federal Constitution of Malaysia: The Apostasy case Of Lina Joy’, Sejarah, No. 26, Bil. 1, Jun 

2017, p.118. 
153 Subashini Rajasingam v Saravanan Thangathoray (2007) 7 CLJ 584, at para. 23. 
154 Lina Joy v Majlis Agama Islam Wilayah Persekutuan (2007) 4 MLJ 585, at paras 15 and 16. Note dissenting 

opinion of Richard Malanjum FCJ. 
155 Indira Gandhi A/P Mutho v Pengarah Jabatan Agama Islam Perak and 2 others, and 2 Other Appeals (2018) 

MYFC 3, at paras 42, 47. 
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The jurisdiction and powers of the courts cannot be confined to federal law.”156 Civil courts 

have also often pre-emptively removed themselves from deciding on cases involving the issue 

of Islamic faith, most notably in cases involving apostasy or conversion out of Islam, such as 

a case in which a person sought the deletion of the word “Islam” from a National Identification 

Card.157 This will be discussed further below. 

 
However, in essence, Article 149 permits the enactment of laws which would otherwise be 

inconsistent with selected fundamental rights such as freedom of speech or personal liberty. 

However, it does not permit any encroachments on religious freedom. Even if a state of 

emergency is declared, any emergency laws enacted thereafter cannot curtail freedom of 

religion. Article 8 prohibits discrimination on the grounds of religion against public sector 

employees; in the acquisition or holding of property; and in any trade, business or profession. 

The Constitution protects people of all faiths and allows them to practice their religions freely. 

Therefore, if anything, the problem may lie with the implementation of these rights. 

 
The Committee has described the Right to freedom of thought as far-reaching and profound. 

The right encompasses freedom of thought on all matters, personal conviction and the 

commitment to religion or belief whether manifested individually or in community with others. 

The right is also one of the non-derogable rights under Article 4(2) ICCPR, which means it 

must be protected even in times of emergency or war and no treaty reservation could be validly 

made to this Article. The freedom to have or adopt a religion or belief necessarily entails the 

freedom to choose a religion or belief; including the right to change one’s current religion or 

belief to another, the right to adopt atheistic, polytheistic, agnostic or other beliefs. The term 

belief and religion are not limited to traditional religions or to religions or beliefs with 

institutional characteristics or practices analogous to those of traditional religions. Reading this 

Article with rights protected under other ICCPR Articles such as Articles 26 and 27, the 

recognition of the state’s religion shall not result in any impairment of the enjoyment of any 

rights of other religions or non-believers. Measures discriminating the state religion against 

another relatively minor religion or belief, e.g. measures restricting eligibility for government 

service to members of the predominant religion or giving economic privileges to them or 

imposing special restrictions on the practice of other faiths, are thus untenable. Nevertheless, 

 
156 Indira Gandhi A/P Mutho v Pengarah Jabatan Agama Islam Perak and 2 others, and 2 Other Appeals (2018) 

MYFC 3, at para 52. 
157 Lina Joy v Majlis Agama Islam Wilayah Persekutuan & lain (2007) 3 CLJ 557. 
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the freedom to manifest one’s religion or belief (i.e. to practice and propagate) may be qualified 

in law to the extent necessary and proportionate to achieve the four legitimate aims as stated in 

Article 18(3) ICCPR. Article 18(4) ICCPR focuses on the obligation of state parties to respect 

the liberty of parents and/ or legal guardians to ensure the religious and moral education of their 

children in both curriculum and extracurricular activities. 

 
2.4.18 Article 19: Freedom of Expression 

The Covenant guarantees that everyone has the right to hold opinions without interference; the 

right to freedom of expression; which include freedom to seek, receive and impart information 

and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of 

art, or through any other media of his choice. 

 
This Article protects the right to freedom of opinion, to which no exception or restriction is 

permitted. Article 10 of the Federal Constitution provides freedom of speech, assembly and 

association. Freedom of expression is one of the fundamental human rights that is paramount 

for any democratic system to function adequately. In Malaysia, freedom of expression is more 

often than not restricted through archaic laws and in some cases restricted through the threat of 

violence. The laws restricting Freedom of Expression in Malaysia includes but is not limited to 

Sedition Act 1948, Communications and Multimedia Act 1998, Printing Presses and 

Publications Act 1984, State-based religious law governing Islamic publications and Film 

Censorship Act 2002. 

 
The government was planning to table the Religious and Racial Hatred Bill to “deal with 

incidences when Islam is insulted but also when non-Muslim faiths are insulted to ensure that 

our multi-religious and multi-racial society is protected from being insulted and belittled.”158 

The proposed Religious and Racial Hatred Bill will encompass social media, adding on to the 

arbitrary online governance, particularly Section 233 of the Communications and Multimedia 

Act 1998, which was used haphazardly and for political purposes during the previous 

administration. The idea that the authorities can somehow control the tide of “offensive” racial 

and religious comments online through the new law is concerning. They must come to terms 

with the power and reach of the social media age – that every person with access to the Internet 

 

 
158 https://www.thestar.com.my/news/nation/2019/01/06/take-freedom-of-speech-seriously dated 6 January 2019 

[assessed on 23 December 2019] 

https://www.thestar.com.my/news/nation/2019/01/06/take-freedom-of-speech-seriously


96  

or a smartphone can be connected across Malaysia and the world with innumerable other users, 

for better or worse. 

 
In December of 2019, parliament successfully scrapped the Anti-Fake News Act 2018. 

However, commitments to reform legislation including the Sedition Act 1948, 

Communications and Multimedia Act 1998, Printing Presses and Publications Act 1984, and 

Peaceful Assembly Act 2012 have yet to be established. Authorities have instead used these 

laws to continue to investigate, harass, and prosecute individuals including human rights 

defenders, activists, and journalists. The Sedition Act of 1948 and the Communications and 

Multimedia Act 1998 (CMA) remain the authorities’ most frequently evoked laws used to 

suppress critical discourse in Malaysia; these laws forbid any speech considered seditious, and 

are especially used against those making comments deemed sensitive, involving race, religion 

or royalty. 

 
Repeal the 1948 Sedition Act and repeal or amend other laws which arbitrarily restrict the right 

to freedom of expression, including the Communication and Multimedia Act and the Printing 

Press and Publications Act, to ensure that they are in line with international human rights law 

and standards and review or amend the Peaceful Assembly Act, Penal Code, and other 

excessively restrictive laws to allow for peaceful protests without arbitrary restrictions. In 

summary Printing Press and Publication Act (1984), the Official Secrets Act (1972), the 

Sedition Act (1948), section 114A Evidence Act, Peaceful Assembly Act 2012 & 

Communications and Multimedia Act 1998 should be reviewed to be in line with the 

Convention. Currently, the Government is reviewing the Printing Presses and Publications Act 

and in the midst of establishing a Media Council with the participation from relevant parties 

with a view to establish an independent media regulatory body. 

 
2.4.19 Article 20: Prohibition of Propaganda for War and Advocacy of National, Racial 

or Religious Hatred. 

Article 20 prohibits any propaganda for war and advocacy of national, racial or religious hatred 

that may result in incitement to discrimination, hostility or violence. This article is formulated 

as a special state obligation to take preventive measures in the form of legislation to enforce 

Articles 6 (Right to life) and 26 (Equality and equal protection of the law) ICCPR. 

Consequently, the prohibition justified by Article 20 ICCPR must also comply with restrictions 

provided under Article 19(3) ICCPR in relation to freedom of expression. 
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2.4.20 Article 21: Freedom of Assembly 

The Covenant recognizes the right of peaceful assembly and guarantees that no restrictions may 

be placed on the exercise of this right other than those imposed in conformity with the lawand 

which are necessary in a democratic society in the interests of national security or public safety, 

public order, the protection of public health or morals or the protection of the rights andfreedoms 

of others. 

 
This Article protects the right to freedom of peaceful assembly, which covers preparation and 

conduction of an assembly and the right to participate in it. The right to freedom of assembly 

is guaranteed under Article 10 (1) (b) of the Federal Constitution which provides that: all 

citizens have the right to assemble peaceably and without arms. Although Article 10(1) of the 

Federal Constitution enshrines this freedom, Article10(2), 10(4) and Article 149 of the Federal 

Constitution permits Parliament to impose restrictions on the exercise of these freedom based 

on fourteen constitutionally permissible grounds which relate to national security and public 

order. One such law created under these headings of the Constitution is the Police Act 1967. 

The Police Act as it stands today, substantially circumvents the right to peaceful assembly. 

Permit requirement under Section 27(2) of the Police Act 1967 and its following sections are 

an affront to the constitutional right of the people to assemble peaceably, without arms. 

 
The amendments to the Peaceful Assembly Act 2012 (PAA) recently passed in Parliament have 

given a new dimension to democracy in the country.159 Certain provisions in the law prior to 

this appeared to limit the right of the people to assemble peacefully, whether publicly or 

privately, and to collectively express, promote, pursue and defend their common interests which 

is a fundamental human right. Under the existing provisions of the PAA, children underthe age 

of 15 are prohibited from participating in peaceful assemblies, and those under the ageof 21 are 

barred from organising them. This is at odds with Article 15 of the Convention on theRights of 

the Child of which Malaysia is a signatory, whereby children have the right to freedom of 

assembly, expression and association. Children, regardless of age, must also be allowed to 

freely express their grievances and they should not be prohibited from organising or 

participating in protests or demonstrations, if such assemblies directly affect their interests. 

 

 

 

 
159 https://www.freemalaysiatoday.com/category/opinion/2019/07/31/amend-peaceful-assembly-act-but-dont- 

repeal-it/ dated 31 July 2019 [assessed on 20 December 2019] 

https://www.freemalaysiatoday.com/category/opinion/2019/07/31/amend-peaceful-assembly-act-but-dont-repeal-it/
https://www.freemalaysiatoday.com/category/opinion/2019/07/31/amend-peaceful-assembly-act-but-dont-repeal-it/
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It should be revised to remove all criminal penalties160 for peaceful assembly. The law currently 

permits prosecution of those who organize an assembly without giving the required notice, non- 

citizens who organize or participate in an assembly, children who participate in an assembly, 

anyone who brings or permits a child to attend an assembly, anyone under 21 who organizes 

an assembly, and anyone who violates any restrictions or conditions imposed on theproposed 

assembly by the police. While the proposed amendments would authorize the policeto impose 

a non-criminal financial penalty rather than formally prosecuting a violator, exerciseof that 

option would require the public prosecutor’s written consent. Giving prosecutors discretion 

means it would still be possible for peaceful protesters to be prosecuted. The continued 

prohibition on participation by children violates children’s right to freedom of assembly – a 

right expressly recognized in the Convention on the Rights of the Child, which Malaysia ratified 

in 1995. The prohibition on those under 21 from organizing assemblies would appear to 

contradict the government’s recent commitment to empower youth by reducing the voting age 

from 21 to 18. Similarly, the restriction on participation by non-citizens is contrary to 

international legal standards that make clear that non-citizens have a right to peacefully 

assemble. 

 
2.4. 21 Article 22: Freedom of Association 

The Covenant guarantees that everyone has the right to freedom of association with others, 

including the right to form and join trade unions for the protection of his interests. No 

restrictions may be placed on the exercise of this right other than those which are prescribed by 

law and which are necessary in a democratic society in the interests of national security or 

public safety, public order, the protection of public health or morals or the protection of the 

rights and freedoms of others. 

 
This Article protects the right to freedom of association including the right to form and join 

trade unions. Article 10 of the Federal Constitution guarantees this. The Peaceful Assembly 

Act 2012 (PAA) was enacted to breathe life to Article 10 of the Constitution. The worker in 

Malaysia is allowed to form and join a trade union. However, it is not absolute. Various 

restrictions imposed on the trade union movement have contributed to the lengthy and 

complicated trade union recognition process, and it directly impedes the trade union's right to 

 

 
160 https://www.hrw.org/news/2019/07/02/malaysia-assembly-bill-reforms-fall-short [assessed on 24 December 

2019] 

https://www.ohchr.org/en/professionalinterest/pages/crc.aspx
https://www.nst.com.my/news/politics/2019/04/474881/youthquake-cabinet-agrees-lower-voting-age-18
https://www.nst.com.my/news/politics/2019/04/474881/youthquake-cabinet-agrees-lower-voting-age-18
https://www.nst.com.my/news/politics/2019/04/474881/youthquake-cabinet-agrees-lower-voting-age-18
https://www.refworld.org/docid/45139acfc.html
https://www.refworld.org/docid/45139acfc.html
https://www.hrw.org/news/2019/07/02/malaysia-assembly-bill-reforms-fall-short
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collective bargaining. At present, the recognition of trade union in Malaysia is governed by the 

Trade Unions Act 1959 (‘TUA 1959') and Industrial Relations Act 1967 (‘IRA1967'). There is 

a need to review the IRA 1967 and the TUA 1959 as the Acts are archaic. 

 
Malaysia has yet to ratify the Freedom of Association and Protection of the Right to Organise, 

1948 (C87). The convention deals with the fundamental freedom of association of all workers, 

including migrants. However, the Government is in the process of proposing amendments to 

both the Trade Union Act 1959 and the Industrial Relations Act 1967, based on the principles 

of C87. In fact, the Ministry of Human Resources revealed that with the help of the International 

Labour Organisation (ILO) in Kuala Lumpur, it had acquired the services of an expert on C87 

from Geneva to explain and help in the adoption of the principles of C87 in Malaysia.161 

Currently, the Malaysian Trade Union Congress (MTUC) is causing the delay with the Human 

Resources Ministry and the Malaysian Employers Federation (MEF) over theproposal for the 

ratification of a convention that would allow all workers, including migrants, the right to join 

and form unions.162 

 
2.4.22 Article 23: Right to a Family 

 
 

The Covenant believes that the family is the natural and fundamental group unit of society and 

is entitled to protection by society and the State. It recognizes the right of men and women of 

marriageable age to marry and to found a family. It strictly prohibits any marriage which is 

entered into without the free and full consent of the intending spouses. It requires states parties 

to the present Covenant to take appropriate steps to ensure equality of rights and responsibilities 

of spouses as to marriage, during marriage and at its dissolution. 

 
This Article recognised that the family is entitled to protection by society and the State and sets 

out certain standards related to marriage. The Civil High Courts in Malaysia have jurisdiction 

over family law matters relating only to non-Muslims. Separate Syariah courts have exclusive 

jurisdiction over family law matters relating to Muslims. Article 121(1A) of the Malaysian 

Federal Constitution bars the secular courts from asserting jurisdiction in any matter that is 

within the jurisdiction of the Syariah courts. The Law Reform (Marriage and Divorce) Act 

 
161https://www.freemalaysiatoday.com/category/nation/2019/06/21/didnt-you-oppose-convention-on-freedom- 

of-association-ministry-asks-mtuc/ dated 21 June 2019 [assessed 20 December 2019] 
162 www.thestar.com.my/news/nation dated 22 June 2019 [assessed 20 December 2019] 

https://www.freemalaysiatoday.com/category/nation/2019/06/21/didnt-you-oppose-convention-on-freedom-of-association-ministry-asks-mtuc/
https://www.freemalaysiatoday.com/category/nation/2019/06/21/didnt-you-oppose-convention-on-freedom-of-association-ministry-asks-mtuc/
http://www.thestar.com.my/news/nation
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1976 [Act 164] of Malaysia is the statute that governs non-Muslim marriages and divorces in 

Malaysia and Islamic Family Law (Federal Territories) Act 1984 and equivalent in other states 

governs the Muslim marriages and divorces. The Law Reform (Marriage and Divorce) Act 

1976 expressly excludes its application to persons who profess the Muslim religion. 

 
The Guardianship of Infants Act of 1961 regulates the legal aspects of guardianship over 

minors. It provides for equality of parental rights between mothers and fathers. This applies to 

the administration of a minor’s property, custody and upbringing rights.163 The recognition of 

men and women as equal guardians was the result of an amendment to the Guardianship Act 

made by the government in response to its obligations under CEDAW (Article 16). However, 

while the Guardianship of Infants (Amendments) Act 1999 was intended to apply irrespective 

of religion, issues relating to guardianship fall within the realm of personal laws and regulated 

by Syariah family law. 

 
Inheritance for non-Muslims is governed by the Inheritance (Family Provision) Act 1971 and 

the Distribution Act 1958. Their provisions were made gender-neutral in 1997, although they 

still require reasonable provision to be made for an unmarried daughter but not for an unmarried 

son.164 The Law Reform (Marriage and Divorce) Act 1976 establishes an offence of compelling 

an individual to marry against his or her will, which is punishable by a fine or up to three years 

in prison.165 While this applies equally to both men and women, the protection offered is 

particularly significant in relation to protecting women and girls from the discriminatory 

practice of forced marriage. 

 
The Government reiterates its commitment in upholding and implementing its current legal 

framework and policies pertaining to matrimony and family on the basis of equality and without 

distinction or discrimination between men and women in both its civil and Syariah systems.166 

 

 

 

 

 
163 Guardianship of Infants Act 1961, section 5. 
164 Inheritance (Family Provision) Act 1971, section 3(2) (b). However, under Syariah law, non- Muslims are 

prohibited from inheriting from a Muslim estate and vice-versa, and the portion for a female beneficiary is half 

the portion entitled to a male beneficiary. 
165 Law Reform (Marriage and Divorce) Act 1976, section 37. 
166 Third and Fifth Periodic Reports on the implementation of the Convention on the Elimination of All Forms of 

Discrimination against Women (CEDAW) during the 69th session of the CEDAW Committee on 20 February 

2018 in Geneva. 
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Malaysia acceded to CEDAW in 1995, with reservations on a number of Articles. On 6 

February 1998, it withdrew its reservation in respect of Articles 2(f), 9(1), 16(b), 16(d), 16(e) 

and 16(h), and declared its intention to modify the reservation made upon accession as follows: 

with respect to Article 5(a) of the Convention,167 the provision would be subject to the Syariah 

law on the division of inherited property; with respect to Article 7(b),168 . The application of 

this Article would not affect appointment to certain public offices like the Mufti Syariah Court 

Judges, and the Imam which is in accordance with the provisions of the Islamic law; with 

respect to Article 9.2,169 the reservation would be reviewed if the Government amended the 

relevant law. With respect to Article 16.1(a) providing for women and men the same right to 

enter into marriage, and paragraph 2, requiring a minimum age of marriage, that under the 

Syariah law and the laws of Malaysia the age limit for marriage for women is sixteen and for 

men is eighteen. On 19 July 2010, Malaysia withdrew its reservations in respect of Articles 

5(a), 7(b) and 16(2) of the Convention.170 

 
Malaysia maintains its reservations to Articles 9(2) and 16(1) (a), (c), (f) and (g) of the 

Convention on the basis that the provisions are not in line with the Federal Constitution, Islamic 

law and national policies. Article 9(2) relates to the nationality of children whilst 

Article16(1)(a), (c), (f) and (g) relate to same rights to enter into marriage, same rights and 

responsibilities during marriage and at its dissolution, same rights and responsibilities with 

regard to guardianship, wardship, trusteeship and adoption of children and same personal rights 

as husband and wife respectively.171 

 
Malaysia maintains two parallel family legal systems, based on the English common law and 

Shari’a law respectively. The Government reiterates its position that its reservations on 

paragraphs (a), (c), (f) and (g) of article 16 (1) of the Convention fall within the ambit of Islamic 

Law or Shari’a (the divine law of Islam). There have been instances nonetheless where Shari’a 

 
167 Convention on the Elimination of All Forms of Discrimination against Women, G.A. Res. 34/180, 1979, Article 

5 (a). It provides: “To modify the social and cultural patterns of conduct of men and women, with a view to  

achieving the elimination of prejudices and customary and all other practices which are based on the idea of the 

inferiority or the superiority of either of the sexes or on stereotyped roles for men and women.” 
168 Ibid., Article 7(b). It provides: “To participate in the formulation of government policy and the implementation 

thereof and to hold public office and perform all public functions at all levels of government.” 
169 Ibid., Article 9.2. It provides: “States Parties shall grant women equal rights with men with respect to the 

nationality of their children.” 
170 United Nations Treaty Collection, Status as at 20 January 2020. 
171 Fifth Periodic Reports on the implementation of the Convention on the Elimination of All Forms of 

Discrimination against Women (CEDAW) during the 69th session of the CEDAW Committee on 20 February 

2018 in Geneva. 
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matters are discussed at length on areas that are not prescribed in depth in the primary sources 

of Islamic Law. The concept of siasah shar’iyyah or public policy is used and has been used in 

marriage. In Shari’a, Muslim men are allowed to have four wives and the Shari’a’s primary 

sources require the men to be just to all the wives. The Syariah Courts have been accorded the 

power to determine what would be deemed just for the wife and will consider collaborative 

evidence such as the man’s occupation, earnings as well as seeking medical reports for cases 

of infertility. 

 
The Government is committed to achieve gender equality and equity in the breadth of laws that 

impact women such as personal rights, rights and responsibilities pertaining to marriage, 

guardianship, wardship, trusteeship and adoption of children, inheritance and property. The 

Government consistently promotes and uphold the rights of Muslim women, as sanctioned by 

Syariah. This has been proven with the continuing efforts taken by the Government in 

reviewing and amending the provisions of laws such as Islamic Family Law Act, Rules and 

Regulations and Practice Directions of Syariah courts. The Islamic Family Law (Federal 

Territories) (Amendment) Act 2006 [Act A1261] is an Act to amend the Islamic Family Law 

(Federal Territories) Act 1984 [Act 303]. It has been gazetted on 2 February 2006 and come 

into force on 1 November 2010; vide P.U. (B) 477/2010. Generally, the purpose of the 

amendment is to protect and safeguard the rights of women and the welfare and the best interest 

of the child. 

 
Among the amendments which are relevant to the subject of equality in marriage and family 

law are as follows: (a) Section 23 of the Act 303 is amended by section 6 Act A1261 that 

imposes a condition for the man who wishes to contract another marriage to obtain the court’s 

written permission prior to the marriage. In addition, the new provision provides that the court 

shall have the power on the application by any party to the marriage to require a person to pay 

maintenance to his existing wife or wives. Furthermore, the amendment would allow the 

Syariah court to order for the division of assets acquired by the husband during the marriage 

by their joint efforts or sole efforts of the husband, as the husband were to practise a 

polygamous marriage. This has proven an advantage for women since prior to this amendment 

the application for the division of assets acquired during the marriage could only be made after 

the dissolution of a marriage or after the death of the husband or the wife. The application could 

also be made even the polygamous marriage was solemnize contrary to the provision of law; 

and (b) Section 73 of the Act 303 is amended by section 16 of the Act A1261 by inserting the 
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new paragraph (e), which obligates a man to pay maintenance for the benefit of any child of 

his in the event that he enters into another marriage. 

 
On the issue of citizenship all men and women are accorded equal right to citizenship under the 

Federal Constitution. Article 14(1)(b) and Part II of the Second Schedule of the Federal 

Constitution provide for citizenship by operation of law for every person born outside Malaysia 

whose father is at the time of the birth a citizen of Malaysia. A Malaysian woman can apply for 

her child to be registered as a citizen under article 15(2) of the Federal Constitution. In this 

regard, the Government has enhanced the implementation of article 15(2) by way of an interim 

administrative procedure that was implemented on 1 June 2010 and applies to children born 

overseas after 1 January 2010 to Malaysian women who are married to foreigners. Applications 

can be made by the Malaysian woman at the respective Malaysian Consulate within a year from 

the date of the child’s birth. This administrative procedure further reinforces equal rightsof 

women in determining the citizenship status of children. 

 
2.4.23 Article 24: Rights of the Child 

 
 

Article 24 recognises the right of every child without discrimination to receive from his family, 

the society and the state party the protection required by his status as a minor including through 

the registration of the child’s birth. The state should also establish the age for criminal liability, 

in conformity with the minimum requirement under Articles 6(5), 10 and 14(4) ICCPR and to 

enact special provisions for juvenile and young offenders with regard to criminal trials, pre- 

trial detention, imprisonment and death penalty. 

 
The Covenant guarantees that every child has, without any discrimination as to race, colour, 

sex, language, religion, national or social origin, property or birth, the right to such measures 

of protection as are required by his status as a minor, on the part of his family, society and the 

State. It requires every child to be registered immediately after birth, have a name and right to 

acquire a nationality. 

 
Malaysia is a party to the Convention on the Rights of the Child since 17th February 1995 

(United Nations; 1995). Malaysia acceded to the First and Second Optional Protocols (OP) to 

the Convention on the Rights of the Child (CRC) on 12 April 2012. Malaysia has in place 

adequate legislative, administrative and policy framework to cater for the protection and needs 



104 
 

of children and the promotion of their physical, mental intellectual and emotional development. 

The enactment of the Child Act 2001 has provided for child protection and development in line 

with the CRC. Malaysia has yet to accede to the Third OP to the CRC on a Communication 

Procedure. However, Malaysia has adequate mechanism and procedures in place to deal with 

child issues such as the Child Act 2001 (the CA 2001) (Act 611), Sexual Offences Against 

Children Act 2017, Children and Young Persons (Employment) Act 1966 and the Child 

(Amendment) Act 2016 which required the establishment of a registry of convicted 

perpetrators. However, the Child Act 2001 is still effectively permitted the sale of children, as 

it did not criminalize the giving or receiving of payment of expenses for non-bona fide 

adoptions or of dowries for non-bona fide underage marriages. 

 
Section 377E of the Penal Code prohibits any person from inciting a child to any act of gross 

indecency extends only to children under the age of 14 years, while the Children and Young 

Persons (Employment) Act 1966 and the Communication and Multimedia Act 1998 do not 

contain any specific prohibition on the use, procuring or offering of a child under the age of 

18 years for the production of pornography or for pornographic performances. Hence, effective 

measures should be introduced to ensure that the use, procuring or offering of a child under 18 

years of age, by anyone, for the production of pornography or for pornographic performances 

was prohibited.172 

 
Section 31(1)(b) of the Child Act of 2001 provides for penalties to any person with the care of 

a child who sexually abuses the child or causes or permits him/her to be so abused. Section 

17(2)(c)(i) of the Child Act refers to the sexual abuse of a child, including using a child for the 

purposes of any pornographic, obscene or indecent material, by his/her parent, guardian or a 

member of the extended family. The prohibitions contained in sections 31(1)(b) and 17(2)(c)(i) 

of the Child Act also apply to persons not having the care of a child. Section 31(1)(b) of the 

Child Act of 2001 provides for penalties to any person with the care of a child who sexually 

abuses the child or causes or permits him/her to be so abused. Section 17(2)(c)(i) of the Child 

Act refers to the sexual abuse of a child, including using a child for the purposes of any 

pornographic, obscene or indecent material, by his/her parent, guardian or a member of the 

 

 
172 Observation (CEACR) - adopted 2016, published 106th ILC session (2017) 

https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID,P11110_CO 

UNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:3279993,102960,Malaysia,2016 

[assessed 20 January 2020]. 

https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB%3A13100%3A0%3A%3ANO%3A%3AP13100_COMMENT_ID%2CP11110_COUNTRY_ID%2CP11110_COUNTRY_NAME%2CP11110_COMMENT_YEAR%3A3279993%2C102960%2CMalaysia%2C2016
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB%3A13100%3A0%3A%3ANO%3A%3AP13100_COMMENT_ID%2CP11110_COUNTRY_ID%2CP11110_COUNTRY_NAME%2CP11110_COMMENT_YEAR%3A3279993%2C102960%2CMalaysia%2C2016
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extended family. The prohibitions contained in sections 31(1)(b) and 17(2)(c)(i) of the Child 

Act also should be applied to persons not having the care of a child. 

 
Although the legal age of marriage under civil law is 18 for both genders, exceptions may be 

granted by the state Chief Minister. Under Syariah laws, the legal age of marriage for boys is 

18 and for girls 16, with an exception for girls below 16 to be married with the consent of the 

Syariah Court.173 According to the Syariah Judiciary Department, from 2013 to June 2018, 

there were 5,823 Muslim child marriages registered in Malaysia, with Sarawak having the 

highest number at 974, followed by Sabah with 877, and Kelantan with 848. According to the 

Syariah Judiciary Department, from 2013 to June last year, there were 5,823 Muslim child 

marriages registered in Malaysia, with Sarawak having the highest number at 974, followed by 

Sabah with 877, and Kelantan with 848.174 Penang, Sabah, Johor, Melaka and Perak have in 

principle agreed to amend their respective enactments while Sarawak, Pahang, Terengganu, 

Perlis, Negri Sembilan, Kedah and Kelantan have not agreed to do so since Islamic laws fall 

under the State’s jurisdiction, with state religious councils headed by their respective Rulers.175 

 
Although the other states have not yet raised the minimum marriageable age to 18 years for 

Muslims, they are currently using the standard operating procedures drafted by the Department 

of Syariah Judiciary. Amending the enactment/legal ordinance on minimum age for marriages 

can only happen if the states agreed with the proposed amendments. Only Selangor has 

amended the enactment while the Federal Territories is in the process of amending it. Five other 

states that have agreed to amend (the law) are Penang, Sabah, Johor, Melaka and Perak.176 

 

 

This article recognises the right of every child without discrimination to receive from his 

family, the society and the state party the protection required by his status as a minor including 

through the registration of the child’s birth. The state should also establish the age for criminal 

liability, in conformitywith the minimum requirement under Articles 6(5), 10 and 14(4) ICCPR 

 
 

173https://www.malaymail.com/news/malaysia/2015/10/02/child-marriages-not-rare-in-malaysia-with-15000- 
underage-brides-activists-s/980543#sthash.fAfk31IJ.dpuf [assessed on 20 January 2020] 
174 https://www.nst.com.my/opinion/columnists/2019/11/541491/child-marriage-not-good-option [assessed on 20 

January 2020] 
175    https://www.malaymail.com/news/malaysia/2019/11/22/with-seven-states-refusing-child-marriage-ban-onus- 

on-putrajaya-to-convince/1812193 [assessed on 20 January 2020] 
176    https://www.malaymail.com/news/malaysia/2019/11/19/dpm-seven-states-wont-ban-child-marriage/1811186 

[assessed on 20 January 2020] 

https://www.malaymail.com/news/malaysia/2015/10/02/child-marriages-not-rare-in-malaysia-with-15000-underage-brides-activists-s/980543#sthash.fAfk31IJ.dpuf
https://www.malaymail.com/news/malaysia/2015/10/02/child-marriages-not-rare-in-malaysia-with-15000-underage-brides-activists-s/980543#sthash.fAfk31IJ.dpuf
https://www.nst.com.my/opinion/columnists/2019/11/541491/child-marriage-not-good-option
https://www.malaymail.com/news/malaysia/2019/11/22/with-seven-states-refusing-child-marriage-ban-onus-on-putrajaya-to-convince/1812193
https://www.malaymail.com/news/malaysia/2019/11/22/with-seven-states-refusing-child-marriage-ban-onus-on-putrajaya-to-convince/1812193
https://www.malaymail.com/news/malaysia/2019/11/19/dpm-seven-states-wont-ban-child-marriage/1811186
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and to enact special provisions for juvenile and young offenders with regard to criminal trials, 

pre-trial detention, imprisonment and death penalty. 

 
2.4.24 Article 25: Electoral Rights 

 
 

This Article provides the right and opportunity to participate in public affairs. The Covenant 

guarantees that every citizen has the right and opportunity, without any of the distinctions such 

as race, colour, sex and so forth and without unreasonable restrictions, to take part in the 

conduct of public affairs, directly or through freely chosen representatives, to vote and to be 

elected at genuine periodic elections which shall be by universal and equal suffrage and shall 

be held by secret ballot, guaranteeing the free expression of the will of the electors; to have 

access, on general terms of equality, to public service in his country. 

 
Article 119(1) of the Federal Constitution stipulates that every citizen who has attained the age 

of eighteen years on the qualifying date is entitled to vote in Malaysia. The Constitution 

(Amendment) Bill 2019 has lowered the voting age from 21 years to 18 years when the Bill 

was passed in July 2019. In addition to lowering the voting age from 21 to 18, the amendments 

also sought to lower the eligible age of electoral candidates to 18 and to enable automatic 

registration of voters by the Election Commission. 

 
Article 118 of the Constitution provides an avenue for any qualified citizen to challenge the 

election results. Election petition must be presented to the High Court within 21 days after the 

result is gazetted, either by the candidate, his/her election agent or a registered voter in the 

constituency. Every election petition shall be tried by the Election Judge within 6 months from 

the date of the presentation of the election petition. Appeal against the determination of an 

Election Judge can be presented to the Federal Court within 14 days from the date of the 

determination, which will be settled within 6 months. The decision of the Federal Court is final. 

 
2.4.25 Article 26: Equality before the Law 

 
 

This Article protects equality before the law and everyone from any discrimination before the 

law. The Covenant guarantees that all persons are equal before the law and are entitled without 

any discrimination to the equal protection of the law. It also requires the states parties to adopt 

law prohibiting any discrimination and guaranteeing to all persons equal and effective 
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protection against discrimination on any ground such as race, colour, sex, language, religion, 

political or other opinion, national or social origin, property, birth or other status. 

 
Article 8 of the Federal Constitution provides that all citizens are equal before the law and 

entitled to the equal protection of the law. The Constitution ensures that in the application of 

general laws no citizen shall be discriminated against on grounds of religion, race, sex, caste, 

tribe or ideological conviction. 

 
However, discrimination against LGBT people remains pervasive in Malaysia. Federal law 

punishes “carnal knowledge against the order of nature” with up to 20 years in prison, while 

numerous state Syariah laws prohibit both same-sex relations and non-normative gender 

expression, resulting in frequent arrests of transgender people. Legislations concerning the 

discrimination against LGBT should be reviewed such as section 377B of Penal Code and 

provisions within the Syariah Enactments of all the states specifically section 66 of the Negeri 

Sembilan Syariah Criminal Enactment (1992) and similar provisions in other Malaysian states. 

Negeri Sembilan Act criminalised transgender women on the basis of their appearance and 

subjected them to fines and up to six months’ imprisonment.177 

 
When dealing with alleged violations of Article 26, ICCPR in communications submitted under 

the First Optional Protocol of ICCPR, the Committee has confirmed that the right to equality 

before the law and equal protection of the law without any discrimination does not make all 

differential treatment discriminatory. A differentiation based on reasonable and objective 

criteria does not amount to prohibited discrimination within the meaning of Article 26 ICCPR. 

 

 
 

2.4. 26 Article 27: Rights of Individuals belonging to Minorities 

 
 

The Covenant requires that in the States in which ethnic, religious or linguistic minorities exist, 

persons belonging to such minorities not to deny the right, in community with the other 

members of their group, to enjoy their own culture, to profess and practice their own religion, 

or to use their own language. 

 

 

 
177 https://bangkok.ohchr.org/news/press/TransgenderwomeninMalaysia.aspx [assessed on 20 January 2020] 

https://bangkok.ohchr.org/news/press/TransgenderwomeninMalaysia.aspx
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Even though the Constitution guarantees the special rights of Bumiputeras, including Malays 

and the Pribumis of Sabah and Sarawak, it also protects the rights of minority races in the 

country from the aspect of race, religion and other rights. Any criminal act touching on race or 

discrimination among races involving minority groups or otherwise could be dealt with under 

various laws such as sub-section 4(1) of the Sedition Act 1948 for seditious offences, Section 

504 of the Penal Code (Intentional insult with intent to provoke a breach of the peace), Section 

505 of the Penal Code (Statements conducive to public mischief), Section 506 of the Penal 

Code (Punishment for criminal intimidation), Section 4A of the Election Offences Act 1954 

(Offence of promoting feelings of ill-will or hostility) and Section 233 of the Communications 

and Multimedia Act 1998 (Improper use of network facilities or network service). 

 
Indigenous peoples in Peninsular Malaysia, Sabah and Sarawak enjoy native title to their lands 

on the basis of customary law rights. Article 160(2) of the Constitution recognises customary 

law, and the system of customary land tenure was found to be customary law in the case of 

Sahrip v Mitchell & Anor.178 Article 150(6A) of the Constitution acknowledges that Parliament 

does not have power over any matter of native law and customs in the states of Sabah and 

Sarawak, even in an emergency, and thereby emphasises the “important and unique protection 

for rights based on customs, whatever form they take”. 

 
Currently, the government is preparing to conduct a comprehensive study to evaluate the 

effectiveness of various existing policies to ensure fair implementation and the protection of 

the interests of minority groups from racial and religious discrimination.179 

 
2.5 Judicial Interpretations of Selected Issues in ICCPR 

Judicial interpretation of fundamental liberties is widely perceived to be too timid on the side 

of the State apparatus to say the least. With the general attitude that the Constitution should be 

construed within the four walls of the Federal Constitution and that international treaties 

require legislative transformation to be applicable domestically, universality of rights although 

noted is not acted upon.180 The judiciary most of the time - particularly in matters of security 

 
178 Sahrip v Mitchell & Anor (1877) Leic Reports 466. 
179179 https://www.freemalaysiatoday.com/category/nation/2016/03/29/no-need-for-council-on-minority-rights- 
says-govt/ [assessed on 20 January 2020] 
180 Municipal Legal System: Creeping Monism in Legal Discourse" (2008) 16:2 HUM Law Journal 181-202. See 
Public Prosecutor v Pung Chen Choon [1984] 1 MLJ 566 at 575, SC; Public Prosecutor v Ooi Kee Saik & Ors 
[1971] 2 ML] 108 at 113; Attorney General, Malaysia v Manjeet Singh Dhillon [1991] 1 MLJ 167, SC. 

https://www.freemalaysiatoday.com/category/nation/2016/03/29/no-need-for-council-on-minority-rights-says-govt/
https://www.freemalaysiatoday.com/category/nation/2016/03/29/no-need-for-council-on-minority-rights-says-govt/
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and public order - would defer to the perceived wisdom of the government in weighing the 

necessity of inhibiting freedom by restrictive laws. In matters outside security and public order 

the courts are less hesitant to review executive or legislative actions. The courts have for an 

instance - at least in a period - required strict compliance with the guarantee of right to life and 

even expanded the right of life to include right to livelihood. 

One could observe this uncompromising attitude in cases for application of habeas 

corpus exemplified by Re Datuk James Wong Kim Min where the court declares that "[i]n a 

matter so fundamental and important as the liberty of the subject, strict compliance with 

statutory requirements must be observed in depriving a person of his liberty".181 However, the 

strict compliance referred to by the court is with the legislation, not the spirit of the 

fundamental liberties. Thus, the guarantee is for the liberty to be taken away "in accordance 

with law". As long as the legislature sees it fit to take away such a right by enacting a law, the 

court would consider the implementation of and the law itself to be valid. Here the courts 

demarcate its function to be simply the implementer of the law, not the maker. Suffian LP 

encapsulates the essence of this attitude by saying "if the government exercises a power 

conferred on it by Parliament and keeps within the law, then the duty of the court ... should 

simply be to apply the law, no matter how harsh".182 The remedy for an aggrieved individual 

is "not judicial, but political and administrative". The same formula is used on a challenge of 

the mandatory death sentence prescribed by the legislature. For the courts the mandatory death 

sentence is valid since the right to life is taken away by a law enacted by Parliament.183 

In another instance, the judges put their foot down when facing brazen breaches of the 

right. Discovering that the police seem to be ready to immediately re-arrest detainees upon an 

order of the court for them to be produced before the court and released, the court made an 

additional order that the released detainee should not be re-arrested within 24 hours of his 

release since without such an additional order, the order for their release will become a 

mockery.184 

On another aspect of the right to life, the courts are quick to expand it to include right 
 
 

181 [1976] 2 MLJ 245 at 251. 

182 Andrew s/o Thamboosamy v Superintendent ofPudu Prisons, Kuala Lumpur [1976] 2 ML] 156 at 158. 

 
183 Attorney General, Malaysia v Chiow Thiam Guan [1983] 1 ML] 51; Public Prosecutor v Yee Kim Seng [1983] 
1 MLJ 252; Public Prosecutor v Lau Kee Hoo [1983] 1 ML] 157. 

184 Abdul Ghani Haroon v Ketua Polis Negara (No 4) [2001] 6 MLJ 198. 
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to livelihood, noticeably expounded by Gopal Sri Ram during his long sojourn as a Judge of 

the Court of Appeal. The court in Utra Badi considered dismissal of a public servant attracts 

the application of the right to life and thus requires close inspection on the fairness of the 

procedure and substance of the dismissal.185 Constitutional protection over infringement of 

right to livelihood demands the courts to ensure that the aggrieved party should receive 

adequate remedy.186 However, the case of Sugumar Balakrishnan retracts this expansion and 

confines right to life to unlawful detention.187 

The broader approach encapsulates the livelihood of the aborigines and the natives of 

Sabah and Sarawak when their land was compulsorily acquired. The government should not 

only pay the meagre amount according to applicable legislations but to provide adequate 

remedy for an interest protected by the Constitution.188 The constitutional recognition of their 

livelihood which depended on their customary land propels the courts to grant customary title 

over their land. 

 
 

On the right to equality before the law, Article 8 of the Constitution recognises the 

plurality of laws in Malaysia by allowing different personal laws for different groups of 

people.189 Thus, there are different laws for non-Muslims, Muslims, aborigines and natives of 

Sabah and Sarawak.190 Certain ill-informed social activists label plurality of laws as 

discrimination and apartheid instruments, and this is directed particularly against the laws 

applicable to Muslims. Constitutionally speaking, this labelling is against the framework of 

the Constitution which recognises legal pluralism. The courts have always recognised the 

existence of different laws and different court systems applicable for different parties.191 

 

 
185 Lembaga Tatatertib Perkhidmatan Awam v Utra Badi all K Perumal [2000] 3 MLJ 281, CA; Tan Tak Seng v 
Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 261, CA; Hong Leong Equipment Sdn Bhd v Liew Fook 
Chuan [1996] 1 MLJ 481, CA; R Ramachandran v The Industrial Court of Malaysia & Anor [1997] 1 MLJ 145. 

186 Kanawagi s/o Seperumaniam v Penang Port Commission [2001] 5 MLJ 433. 

187 Pihak Berkuasa Negeri Sabah v Sugumar Balakrishnan [2002] 3 MLJ 72 at 74, FC. 

 
188 Kerajaan Negeri Johor & Anor v Adong bin Kuwau & Ors [1998] 2 MLJ 158, CA; Sagong bin Tasi & Ors v 
Kerajaan Negeri Selangor & Ors [2002] 2 MLJ 591; Nor Anak Nyawai & Ors v Borneo Pulp Plantation Sdn Bhd 
[2000] 2 CLJ 769. But see Ketua Pengarah jabatan Alam Sekitar & Anor v Kajing Tubek & Ors [1997] 3 MLJ 
23, CA. 

 
189 Article 8(5)(b) of the Federal Constitution. 

 
190 See also Federal Constitution, Articles 8(5), 121(1A), Item 1 of the State List of the Ninth Schedule, Item 13 
of the Supplement to State List for States of Sabah and Sarawak of the Ninth Schedule. 

 
191 Datuk Haji Harun bin Haji Idris v Public Prosecutor [1977] 2 MLJ 155 at 165, FC. 
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A more basic issue pertaining to equality before the law is the supposed requirement of 

equality that all should be treated alike. Most of the cases revolving around this issue are 

criminal cases challenging the discretionary power of the Attorney-General to choose which 

law and which court to prosecute a person. The courts rely on the principle of reasonable 

classification and conclude that persons accused of like offences should be charged under the 

same statute. The law does not require all people to be treated alike because of pertinently 

different characteristics such as maturity and culpability. The Constitution permits the law to 

classify people into different categories. What the Constitution assures is "the right to equal 

treatment with other individuals in similar circumstances" 192 

Another aspect of equality is conferment of advantage on an individual. The law may 

provide that a particular corporation, such as Danaharta, is not subjected to an injunction.193 

This may be viewed to be unfair as it restricts access to justice for others who have grievances 

against the company.194 However, the court prefers to look at it from the point of reasonable 

classification which requires firstly the classification to be founded on an intelligible 

differentia, and secondly the differentia to have a rational relation to the objective of the law 

in question.195 

 

 
The guarantee of equality before the law does not necessarily exist for those who are 

excluded from holding positions in a society, such as the law that disqualify advocates and 

solicitors of less than seven years standing from being members of the Bar Council or State 

Bar Committee.196 The seven years standing requirement may be regarded to be arbitrary and 

having no rational relation to the object of the law.197 However, for the court, the seven years 

standing requirement has a strong nexus between experiential classification and the object of 

 

192 Ibid at 162. 
 

193 See for instance the Danaharta Act 1988, s 72. 

 
194 Kekatong Sdn Bhd v Danaharta Urus Sdn Bhd [2003] 3 MLJ 1, CA (reversed by the Federal Court in Danaharta 

Urus Sdn Bhd v Kekatong Sdn Bhd (Bar Council Malaysia, Intervener) [2004] 2 MLJ 257). 
 

195 Danaharta Urus Sdn Bhd v Kekatong Sdn Bhd (Bar Council Malaysia, Intervener) [2004] 2 MLJ 257 at 272-274, 
FC; Datuk Haji Harun bin Haji Idris v Public Prosecutor [1977] 2 MLJ 155 at 117, FC. 

 
196 Legal Professions Act 1976, s 46A. 

 
197 The dissenting view of Salleh Abbas LP in Malaysian Bar &Anorv Government of Malaysia [1987] 2 MLJ165, 
SC. 
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the governing bodies to be run by experienced members.198 

 
In light of Malaysia's ratification of the CEDAW, Parliament amended the Constitution 

by adding "gender" as another matter of nondiscrimination in 2001.199 The court, however, 

dampened the euphoria of the new milestone achieved in gender equality in giving lackluster 

interpretations of the clause in an equal employment case. When an air stewardess was 

terminated according to the terms of her collective agreement because of her pregnancy, the 

courts hid behind the public and private law divide.200 Article 8 does refer to discrimination by 

law or public authority, thus giving validity to the Federal Court's public and private law divide. 

However, the employer in question is a government linked company, namely the Malaysian 

Airlines. 

Another take on the court's judgement in the air stewardess's case is the refusal of the 

court to budge from the principle of formal equality and reasonable classification to substantive 

equality. Substantive equality requires the law to ensure equality of results. In this respect, if 

equal treatment of men and women is meaningless since men biologically could not get 

pregnant, then the law has to ensure that both men and women air stewards obtain equal results 

by being able to continue to work. 

The next fundamental liberty that the courts have considered is freedom of speech. It is 

a liberty that suffered owing to lengthy qualifications in the Constitution itself. The courts in 

general have adopted a positivist attitude in giving effect to the exceptions to freedom of speech 

such as on the basis of security, public order, morality, contempt of courts, defamationand 

incitement.201 The courts are often viewed as saying that freedom of speech is not absolute.One 

may counter by saying that a freedom that is made illusory by the courts' construction is 

meaningless. 

 

 
The phrase that "one is free to say or express as one pleases so long as one does not 

offend the provisions of such law" is an example of the courts' construction of the freedom of 

 

 
198 Malaysian Bar & Anor v Government of Malaysia [1987] 2 MLJ 165, SC. 

199Constitution (Amendment)(No 2) Act 2001 (Act A1130). 

200 Beatrice a/p AT Fernandez v Sistem Penerbangan Malaysia & Ors [2005] 3 ML] 681. 

201 Federal Constitution, Article 10(2)(a). 
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expression.202 Moreover, the phrase that judges are not "qualified to question the wisdom of 

Parliament for enacting particular legislation" begs the question of what then is the role of 

judges in safeguarding fundamental liberties.203 

For the courts, since the Constitution allows for restrictions to be imposed against incitement 

and threat to public order, the right to free speech ends when the speech transgress a law, for 

instance the Sedition Act 1948.204 The Constitution provides a wide power to Parliament where 

Parliament may provide restrictions "as it deems necessary or expedient in the interest" of 

security, public order and other exceptions.205 There is a ray of hope for a close scrutiny from 

the courts over laws curbing free speech in spite of this vague phrase when the court observes 

that it is the court that should determine whether an impugned law is "sufficiently connected" 

to the said grounds.206 However, cases have never found an impugned law with an insufficient 

connection. This happens because the problem with restrictive laws is not with its sufficient 

connection with the constitutional exception but the vagueness of the law that creates wide 

discretionary power - or one might say arbitrary power - in the enforcement and prosecution. 

The courts also refuse to consider development of the law in other jurisdictions since 

local circumstances need to be considered. Although this is commendable, it should not be 

used to restrict rights when the local circumstances do not call for it. The courts should not rely 

on circumstances that no longer exist such as the communist insurgency to apply dated and 

illiberal principles on contempt of law but should consider the need for the courts to be 

accountable in a democratic framework adopted by the Constitution.207 

Most of the cases on freedom of speech involved political speech devoid of violence. 

Sedition cases for instance are not cases where politicians call for armed rebellion against the 

ruling government, but speech criticising the government of the day. Politicians - read 

politicians in the opposition party - have been convicted of sedition for exciting "disaffection" 

 

 

 
202 Public Prosecutor v Fan Yew Teng [1975] 2 MLJ 176 at 179. 
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204 Public Prosecutor v Ooi Kee Saik [1971] 2 MLJ 108 at 112. 
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against the government and thus making the government feel "insecure".208 In convicting the 

politicians, the courts do acknowledge the guarantee of free speech.209 However, rather than 

giving prominence to the constitutional guarantee and construing sedition law within the 

guarantee, the courts choose to put on higher pedestal the power of Parliament in limiting the 

guarantee. 

 

Connected to free speech is the right to assembly where again the courts have to 

consider exceptions given by the Constitution for restrictions in the interest of security and 

public order.210 The Police Act 1967 is such a law that restricts assemblies by requiring that 

those intending to assemble, apply for a license from the police.211 The court reads the 

requirement positively and considers it to be merely facilitative and regulatory - without taking 

away the right to assemble or to meet.212 For the court, it is up to an applicant to satisfy the 

police officer that the proposed assembly is not likely to prejudice the security or public order. 

Once this condition is met, the police have no option but to grant the license. Thus, the law 

could not be said to be prohibitive. 

 

Such a positive view of the operation of the law belies the difficulty reported by groups 

critical of the government in obtaining licenses to assemble. The court took note of various 

meetings, assemblies and processions in the country.213 However, whether all the meetings and 

assemblies lead to arrest and prosecution under the Police Act have to be investigated further. 

 

Another right that is closely connected with free speech is the right to association. Here 

the apex court chose to construe the Constitution with less rigidity and more generosity in 

finding a constitutional amendment of a State Constitution - that sought to disqualify an elected 

representative who resigned from his political party in which he won the seat - to be 

unconstitutional since it restricts the right to join or to resign from an association. In Dewan 

Undangan Negeri Kelantan, the State of Kelantan which was captured by Parti Islam 

 

208 Public Prosecutor v Ooi Kee Saik & Ors [1971] 2 MLJ 108 at 112. 
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SeMalaysia (PAS) from the National Front, namely the ruling party at the Federal and other 

State government levels, amended the State Constitution to stop elected members of Semangat 

46 (a splinter party from UMNO) defecting and returning to UMNO.214 According to the court, 

the right of association would be ineffective and illusory if the amendment is allowed. 

 

 
The case of Dr Mohd Nasir also considers the right to form association where the 

Registrar of Societies refused to register a political party, namely Parti Sosialis Malaysia 

(PSM) at the national level since the applicant failed to show there is representation of a 

minimum of seven states of Malaysia.215 The Societies Act 1966 gives powers to the Registrar 

to impose conditions as he may deem fit in registering associations.216 The Court of Appeal 

opined that the court should consider the reasonableness of a law in restricting fundamental 

liberties. For the case in question, the court regards the law to be reasonable given that it merely 

regulates the registration of associations. With regard to a more pertinent question in relation 

to the reasonableness of the governmental policy, the court also found nothing to fault it since 

it is reasonable to expect a national association to represent more than half of the States in 

Malaysia. 

Freedom of religion brought forth a more contentious polemic in constitutional 

interpretations. For some writers who do not put labels unto themselves - such as illiberal 

atheist or secularist - but easily label others as Islamist or fundamentalist - the Constitution 

should be construed in a way that advances a secular worldview, whatever that means. The 

prominence of secularity as proposed by some of the writers is problematic in view of the 

Constitution professing Islam to be the religion of the Federation, which allows the 

government to establish religious institutions and to create the Islamic court system.217 What 

a secular worldview surely means for them is the sanctity of the civil court system and the 

sacredness and purity of constitutional interpretation separate from consideration of anything 

Islamic. 

To a large extent the courts have been consistent in their constitutional construct. Their 
 

 
214 Dewan Undangan Negeri Kelantan & Anor v Nordin bin Salleh & Anor [1992] 1 MLJ 697, SC. 
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deference towards the supposed security consideration by the legislature or the executive is 

present in freedom of religion cases. When a challenge was made to a circular prohibiting a 

public servant from wearing "purdah" - a veil that covers the whole face - during work, the 

court noted that such form of a veil is not obligatory and readily relied on the exception of 

public order to hold the validity of the circular.218 Jamaluddin bin Othman is an anomalous 

case where the court went against the executive view that an Evangelical Christian priest is a 

threat to public order and should be placed under preventive detention.219 

 

 

Rather than taking a pedantic approach in construing the constitutional purpose in 

regulating the faith of a minor, the court prefers to consider the constitutional purpose and the 

"wider interests of the nation" in concluding that a minor has no right to determine on his own 

his religion, but it is determined by the parent.220 

Apostasy of Muslims is an issue which invites deeply divided views. The case of Daud 

bin Mamat rules that freedom of religion under the Constitution does not include a right to 

leave the religion since leaving a religion could not fall under the right to profess or to practise 

a religion.221 On the constitutionality of provisions that make it an offence to fail to abide by 

Islamic law, the courts pronounce that it is constitutional since freedom of religion does not 

mean freedom from religion.222 If such laws were unconstitutional, it negates constitutional 

provisions that allow creation of offences against the precepts of Islam.223 

The courts treatment of these various issues of freedom of religion shows the preference 

for a purposive approach rather than a literalist one. At times the courts have to take stock of 

the whole issue and consider the constitutional framework as a whole rather than merely 
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relying on the letters of the provision in question. This can be seen, for instance, in issues 

regarding faith of a minor and the subjections of Muslims to Islamic laws. 

 

 

 
2.6 Recommendations and Strategies 

In lieu of the issues and challenges in the existing Malaysian laws that contravene 

the provisions of ICCPR, this section will provide the relevant recommendations and 

strategies 

 Amend Malaysia’s criminal laws to conform to international standards for freedom of 

expression and freedom of assembly as set forth in the Universal Declaration of Human 

Rights and elaborated on in the International Covenant on Civil and Political Rights.

 Develop a clear plan and timetable for the repeal or amendment of the laws identified 

below; where legislation is to be amended, consult various stakeholders groups in a 

transparent and public way.

 Specific recommendations for repeal or revision of laws are as follows:

o Repeal the Sedition Act in its entirety; 

o Repeal section 504 of the Penal Code to eliminate the criminal penalties for 

“insulting” speech; 

o Amend section 505(b) of the Penal Code to criminalize only speech that is 

intended to incite violence or serious public disorder, and clearly define those 

terms to ensure that they conform to international standards; 

o Amend section 505(c) of the Penal Code to limit application of the provision to 

speech intended to and likely to incite violence, discrimination, or hostility 

against an individual or clearly defined group of persons in circumstances in 

which such violence, discrimination, or hostility is imminent and alternative 

measures to prevent such conduct are not reasonably available; 

o Repeal sections 499-502 of the Penal Code to eliminate the offense of criminal 

defamation; 

o Repeal the Printing Presses and Publications Act in its entirety; 

o Amend the Communications and Multimedia Act : 

o Repeal sections 211(1) and 233(1) or significantly amend them to restrict their 

application to clearly defined categories of speech that pose a real risk to 

national security or public order, and where the restriction on speech is 
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proportionate to the risk the speech creates, ensuring that the terms used in the 

law are clearly defined and limited in scope in order to limit the discretion of 

local officials in application of the law; 

o Hate speech should only be restricted where it clearly constitutes direct and 

intentional incitement to violence, discrimination or hostility against an 

individual or clearly defined group of persons in circumstances in which such 

violence, discrimination or hostility is imminent and alternative measures to 

prevent such conduct are not reasonably available. 

o Speech that is merely offensive or annoying should not be restricted under the 

law. 

o Eliminate the requirement that online “content applications providers” obtain a 

licence. Licensing of internet service providers is not necessary to distribute 

limited frequencies as the Internet can accommodate unlimited points of entry 

and an unlimited number of users, so licensing is neither necessary nor 

proportionate as a restriction on freedom of expression; 

o Amend section 206(2) to specify the conditions that can be imposed on a radio 

licence, and eliminate the discretion of the Minister to impose any conditions 

not specifically provided for in the provision; 

o Amend section 242 to eliminate the criminal penalties for failure to comply with 

the conditions of a licence; and 

o Any further amendments to “strengthen” the Communications and Multimedia 

Act that are proposed by the government should be consistent with the 

international standards for freedom of expression discussed in this report, and 

should be drafted in close consultation with SUHAKAM and Malaysian civil 

society. 

o Repeal Section 6 of the Film Censorship Act to eliminate the criminal penalties 

for showing unapproved films; 

o Amend The Peaceful Assembly Act : 

o Repeal section 9(5); 

o Repeal the limitation on street protests in section 4(1)(c) and the 4(2)(c); 

o Repeal sections 4(1)(a) and 4(1)(e), which exclude children and aliens from the 

right to participate in assemblies, and sections 4(2)(a) and 4(2)(e), which impose 

criminal penalties on a non-citizen who organizes or participates in an assembly 

and on anyone who brings a child to an assembly; 
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o Amend section 10 to limit the information required to be provided in advance 

of an assembly to that required to facilitate the assembly and ensure public 

safety, such as date, time, location and expected number of participants; 

o Amend section 9 to shorten the time period for advance notice and to provide 

an exception to the notice requirement for spontaneous assemblies where it is 

not practicable to give advance notice; and 

o Revise the law to make clear that the police do not have the authority to impose 

conditions on what is said at an assembly other than to restrict speech that 

constitutes direct and intentional incitement to violence, discrimination or 

hostility against an individual or clearly defined group of persons in 

circumstances in which such violence, discrimination, or hostility is imminent 

and alternative measures to prevent such conduct are not reasonably available. 

 Amend the Official Secrets Act :

 Amend section 8(1) to criminalize only disclosures of clearly defined categories of 

documents, to require proof by the government that the disclosure poses a real and 

identifiable threat risk of causing significant harm to national security, and to allow for 

a defence of public interest;

 Repeal section 8(2) to eliminate the criminal penalties for receipt or disclosure of 

information by persons who are not government personnel;

 Amend section 3 to penalize only conduct that the government can establish poses a 

real risk to national security.

 Amend section 16 to eliminate the use of “known character” as a basis for showing that 

the defendant’s purpose in acting was one prejudicial to the safety or interests of 

Malaysia.

 Repeal section 203A of the Penal Code, which criminalizes the disclosure of any 

government information regardless of whether that information is secret or whether the 

disclosure of said information poses a real risk to national security or public order;

 Enact a federal Freedom of Information law in which government information is 

presumed to be subject to disclosure unless there are compelling reasons that are 

consistent with human rights law to withhold them from the public;

 The right to information should be interpreted and applied broadly, and the burden of 

demonstrating the legitimacy of any restriction on disclosure should rest with the public 

authority seeking to withhold information;
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 The law should withhold from disclosure only narrowly defined areas of information, 

such as defence plans, weapons development, and the operations and sources used by 

intelligence services; and

 All oversight, ombudsmen, and appeal bodies, including courts and tribunals, should 

have access to all information, including national security information, regardless of 

classification level, relevant to their ability to discharge their responsibilities.

 Repeal section 114A of the Evidence Act, which imposes liability on intermediaries for 

online content posted by others;

 Repeal section 503 of the Penal Code to eliminate the offence of criminal intimidation. 

Criminal penalties for intimidation should be limited to intimidation in relation to 

judicial proceedings, which is already subject to prosecution under the 1947 Abduction 

and Criminal Intimidation of Witnesses Act;

 Repeal sections 298 and 509 of the Penal Code to eliminate the criminal penalties for 

“offensive” speech;

 Amend section 124G of the Penal Code to eliminate the criminalization of posting or 

distributing placards or other materials that government officers determine are “likely 

to lead to any breach of the peace;” and

 Repeal or radically revise section 124I of the Penal Code to limit application of the law 

to cases in which the government can prove that the publisher of the “false” news acted 

with knowledge the news was false and that its publication would cause actual damage 

to an individual, and that the publication did cause such damage.

 Sign and, within a year, ratify the International Convention on Civil and Political 

Rights, the International Convention on the Elimination of all Forms of Racial 

Discrimination, and the International Convention on the Protection and Promotion of 

the Rights of All Migrant Workers and Members of Their Families—all of which 

contain protections for freedom of expression.

 

In addition, some recommendations are for The Minister of Home Affairs which include the 

following: 

 

 Establish a clear policy limiting the application of Penal Code section 143 to 

participants in assemblies who engage in violent conduct. Participation in a peaceful 

assembly should never be considered a violation of section 143;
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 Instruct the Inspector General of Police to inform all police departments about the 

specific details of this policy;

 Establish a clear policy limiting the applicability of Penal Code sections 124B and 124C 

to acts “designed to overthrow or undermine parliamentary democracy by violent or 

unconstitutional means as specified in Penal Code section 130A. Participation in 

peaceful assemblies, even assemblies calling for the resignation of government 

officials, should never be the basis for arrest or prosecution under these provisions;

 Instruct the Inspector General of Police to inform all police departments about the 

specific details of this policy;

 Pending repeal of The Printing Presses and Publications Act, establish regulations to 

ensure that the law is not used to abuse rights. Specifically, the interim regulations 

should:

o Provide clear, non-discriminatory criteria for the granting of a publishinglicence 

and a licence to operate a printing press, making clear that a license cannot be 

denied unless the government can clearly demonstrate that denial is absolutely 

necessary to protect national security, public order, the rights or reputations of 

others or public morals; 

o Make clear that the publication of “controversial” news is not a sufficient basis 

for a decision to deny that publication a licence; 

o Specify that the banning provisions of section 7 shall only be used in extremely 

limited circumstances where a publication poses a real and substantial risk to 

national security and public order, and that the offending portions of the content 

should, if possible, be severed to avoid banning of the entire publication. Make 

clear that a discussion of matters of public interest, however controversial or 

embarrassing to the government, is not a sufficient basis for a banning order to 

be issued under section 7; and 

o Immediately grant unconditional publishing licences to Edge Communications 

for the publication of a print edition of FZ Daily and to Mini Dotcom for a print 

edition of Malaysiakini, and lift all publishing restrictions and bans on the books 

of cartoonist Zunar. 

 

 Cease issuing orders via social media to police to undertake investigations based on 

tweets, Facebook posts, and other social media content. Remind all police departments
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that criticism of government and of public officials, including police, is normal and not 

criminal in a democratic society; 

 Instruct all police departments that peaceful assemblies should not be considered 

“activity detrimental to parliamentary democracy” and that Penal Code sections 124B 

and 124C should not be used as a basis to arrest peaceful protesters or those planning 

peaceful assemblies, or to order them to appear for questioning;

 Instruct all police departments that it is their duty to facilitate peaceful assemblies, not 

to hinder them. Persons and groups who are organizing assemblies or rallies should be 

permitted to hold their events within sight and sound of their intended audience, and 

the police should take appropriate steps to protect the safety of all participants;

 Instruct all police departments to avoid late night or evening arrests of persons charged 

with crimes unless necessary to prevent flight or the destruction of evidence;

 Instruct all police departments that, unless there is a clear and compelling reason 

indicating that an individual will not comply with a police summons relating to an 

investigation, the individual should be permitted to appear voluntarily to give a 

statement; and

 Instruct all police departments that under no circumstances should arrest and remand 

be used as a form of preventive detention.

 

There are some recommendations for the Malaysian Multimedia and Communications 

Commission which include the following: 

 

 Communications and Multimedia Act must not be used to restrict public discussion of 

matters of public interest, including the allegations of official corruption and 

malfeasance regarding 1 Malaysia Development Berhad (1MDB). Disputes regarding 

the specifics of information posted online should be addressed in the public forum rather 

than through blocking access to that information;

 Pending the amendment of the Communications and Multimedia Act by the 

government, give clear guidance to the investigating officers that application of sections 

211(1) and 233(1) should be strictly limited to speech that poses a real and significant 

risk to national security or public order. Commission officers should be specifically 

informed that offensive or annoying speech should not be subjected to prosecution, and 

that hate speech should only be restricted where it constitutes direct and intentional 

incitement to violence, discrimination or hostility against an individual or clearly
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defined group of persons in circumstances in which such violence, discrimination or 

hostility is imminent and alternative measures to prevent such conduct are not 

reasonably available. 

 

Some recommendations are for the Minister of Foreign Affairs 

 
 Use the position of Malaysia as a non-permanent member of the UN Security Council 

2015-2016 to promote respect for freedom of expression and freedom of assembly 

among all member nations;

 Extend a standing invitation to all the UN Special Procedures, thereby enabling special 

rapporteurs to visit Malaysia without asking for an invitation;

 Prioritize visits by Special Rapporteur on the Promotion and Protection of the Right to 

Freedom of Opinion and Expression

 Implement recommendations on freedom of expression, freedom of assembly and other 

civil and political rights made by other UN member states to Malaysia during its second 

Universal Periodic Review session at the UN Human Rights Council in October 2013; 

and

 Appoint a truly independent, non-partisan human rights expert as the next Malaysia 

Commissioner to the ASEAN Inter-Government Commission on Human Rights 

(AICHR) and invite AICHR to visit Malaysia to examine issues of freedom of 

expression and other civil and political rights, in consultation with Malaysian civil 

society.

 

 

2.7 Issues relating to Reservations 

 
 

2.7.1 Absolute rights 

 
 

International human rights law recognises that few rights are absolute and reasonable limits 

may be placed on most rights and freedoms. Absolute rights, however, are distinguishable from 

non-absolute rights. Absolute rights cannot be limited for any reason. No circumstance justifies 

a qualification or limitation of absolute rights. Absolute rights cannot be suspended or 

restricted, even during a declared state of emergency. 
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Article Description 

Article 7 ICCPR 
Freedom from torture and other cruel, inhuman or degrading 

treatment or punishment 

Articles 8(1) & 8(2) 

ICCPR 
Freedom from slavery and servitude 

Article 11 ICCPR 
Freedom from imprisonment for inability to fulfil a contractual 

obligation 

Article 15 ICCPR Prohibition against the retrospective operation of criminal laws 

Article 16 ICCPR Right to recognition before the law 

 

Rights may also be characterised as derogable or non-derogable. Article 4 of the International 

Covenant on Civil and Political Rights (ICCPR) provides for a derogation power, which allows 

governments to temporarily suspend the application of some rights in the exceptional 

circumstance of a 'state of emergency' and subject to certain conditions, including official 

notification. Recourse to the derogation regime is rare. Certain rights, however, are non- 

derogable, that is, they cannot be suspended even in a state of emergency. Article 4(2) of the 

ICCPR provides that no derogation is permitted for: 

 right to life (art 6) 

 freedom from torture or cruel, inhuman and degrading treatment or punishment; and 

freedom from medical or scientific experimentation without consent (art 7) 

 freedom from slavery and servitude (arts 8(1) and (2)) 

 freedom from imprisonment for inability to fulfil a contractual obligation (art 11) 

 prohibition against the retrospective operation of criminal laws (art 15) 

 right to recognition before the law (art 16) 

 freedom of thought, conscience and religion (art 18). 

 
 

Non-derogable rights may be either absolute or non-absolute. While non-derogable rights 

cannot be suspended, some non-derogable rights provide for limitations in their ordinary 

application. For example, the right to freedom of religion in article 18 of the ICCPR is non- 

derogable under article 4(2) but may be subject to limitations in accordance with article 18(3). 

Article 6 of the ICCPR, which protects the right to life, is another example of a non-derogable 

right. This right, however, is expressed in part as freedom from 'arbitrary' deprivation of life. 
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The use of the term 'arbitrary' indicates that circumstances may justify the taking of life, where 

necessary, reasonable and proportionate. 

 

 
 

2.7.2 Overview of State Practice in the Form of Reservations to the ICCPR 

 

 
As of 30 January 2020, there are 173 States Parties to the ICCPR.224 The ICCPR have been 

subject to reservations by states.Only 37 states had made one or more reservations, i.e. 25 % of 

the 149 States Parties to the ICCPR in 2002. A clear majority of the reserving states (21 states) 

belong to the group of Western European and other states, 7 were Latin American or Caribbean 

states, 4 Asian225 and 3 African countries. One Eastern European country (Romania)and also 

Israel had reservations. 

 
There is much variation as to how many reservations a reserving state enters. Nine (24 %) of 

the 37 states had only one reservation. At the other end of the scale was the United States with 

11 reservations, then the United Kingdom with 10 reservations, followed by Austria, France 

and Monaco (9 reservations each), and Australia, Belgium and Trinidad and Tobago (7).226 Of 

the three African states that had any reservations, Congo and Gambia had one reservation each, 

whereas Botswana had two. 

 
The provision subject to the greatest number of reservations is, not unexpectedly, the complex 

and detailed provision on the right to a fair trial in article 14. The reservations, 28 in number, 

relate to various paragraphs and sub-paragraphs of the provision, reflecting the problems 

confronted by different legal systems in adopting the internationally accepted standard of fair 

trial guarantees. Only one of the 28 reservations, entered by the Republic of Korea, has been 

objected to by other states. There are very few reservations to the non-derogable provisions of 

articles 6 (right to life) and 7 (prohibition against torture or any other inhuman treatment). Only 

Thailand and the United States have made reservations in respect of article 6, and in both cases 

other states have objected to the reservation. The same is true for article 7 where only Botswana 

 
 

224 https://indicators.ohchr.org/ [assessed on 30th January 2020] 
225 India, Republic of Korea, Thailand and in the Middle East also Kuwait. 
226 In these figures, several reservations by the same state to one and the same provision of the ICCPR are 
counted as one reservation, so the figures actually refer to treaty provisions subject to reservations. Typically, 
article 14 on the right to a fair trial may be subject to several reservations by one and the same state. 

https://indicators.ohchr.org/
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and the United States have a reservation. Article 8 (prohibition against slavery and forced 

labour) belongs to the same category as it is partly non-derogable and there is only one 

reservation, by Kuwait. Again, other states have objected to the reservation. 

 
There is an intermediary number of reservations related to articles 9 and 10 that both regulate 

deprivations of liberty – the former in respect of procedures and the latter what comes to 

conditions of detention. These reservations, 8 and 15 in number, respectively, are often quite 

precise in their formulation, and there are only very few objections (one each). The pattern is 

very similar in respect of article 12 (freedom of movement) and article 13 (procedural 

safeguards against deportation): 8 and 6 reservations, one and zero objections, respectively. 

Article 26 on equality and non-discrimination is subject to 6 reservations, two of which have 

been objected to by other states. There is only one reservation (by France) to the minority rights 

provision in article 27, and even that reservation has been contested by way of an objection. 

Three hereditary monarchies have entered a reservation in respect of article 3 (equal rights of 

men and women) in the issue of succession to the throne. Kuwait’s much more general 

reservation to article 3 has been subject to objections by other states. 

 
As to political rights (articles 19-22 and 25), there are 12 reservations to article 19 (freedom of 

expression) and another 17 reservations to article 20 that mandates certain restrictions to 

freedom of expression. None of these reservations has been objected to by other states. There 

are 5 reservations to article 21 (freedom of assembly) and 7 reservations to article 22 (freedom 

of association), one in the latter category, by the Republic of Korea, being subject to objections 

by other states. 

 

 
 

2.8 Conclusion 

Equality and non-discrimination are central to the UN human rights treaty system as they are 

embedded in the ICCPR, ICESCR and special human rights treaties. They create autonomous 

rights and have far- reaching implications for State Parties which already have policies and 

laws that create different legal rights and duties for different groups of people. All these 

policies and laws should be prohibited as discrimination whether they are based on race, 

nationality or gender. However, if they are justified as objective and reasonable, they are 

allowed. Albeit being inconsistent, the HRC jurisprudence adopts a restrictive approach in 

allowing derogation from the prohibition of discrimination if a differentiation is objective and 
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reasonable. Other than these two grounds derogation is also possible through affirmative 

action. Again, the HRC has been very cautious in allowing historical justifications to legitimise 

corrective discriminatory measures by governments. Private sector discrimination is also 

prohibited by the ICCPR and other human rights treaties but the prohibition only applies to 

public or "quasi-public" acts, not commercial or personal acts of private persons. 

 
It is clear that the UN human rights system is adverse to customary and religious laws 

and practices that discriminate between different groups of persons. This will put such laws 

and practices including the Syariah in a collision course with the UN human rights instruments. 

Since the instruments are mainly treaties non-State parties are not bound to follow the standards 

in the ICCPR, ICESCR, CEDAW and other treaties. The evolution of customary human rights 

standards remains questionable (except in cases of gross violations), but the HRCand other 

committees supervising special human rights treaties, through their reporting,continue to assert 

pressure against discrimination on State Parties and non-State Parties alike.These reports are 

highly controversial yet they have legal and political consequences. 



128 
 

CHAPTER 3 

Compatibility Issues of Malaysian Syariah Law to ICCPR 

3.1 Introduction 

This section deals with the compatibility issues of Malaysian Syariah law and ICCPR. The 

challenges of Syariah issues are pertaining to specific areas in ICCPR; the Syariah human 

rights instruments; Syariah federal and state legislations in Malaysia incorporating civil and 

political right between the two systems; practices of selected Islamic countries ; views and 

opinions from government agencies, Syariah fraternity and members of the public related to 

civil and political rights. Also, analysis on convergence and divergence between the ICPPR 

and the Syariah to provide recommendations to reduce the gap and reconcile the challenges. 

 
3.2 Overview of Islamic Law vis a vis ICCPR 

Relevance and prospective impact of Islamic law on international human rights law had been 

manifested from the very beginning of the United Nations (UN) human rights venture during 

the early debates on the draft provisions of the UDHR before its adoption on 10 December 

1948. During the UN General Assembly’s Third Committee article-by-article consideration of 

the UDHR draft provisions in November 1948, there were objections, particularly from Saudi 

Arabia, about the scope of the draft provisions on equal rights of spouses within marriage and 

at its dissolution; and the right to freedom of religion including freedom to change one’s 

religion or belief. The scope of the provisions that eventually became Articles 16 and 18 of the 

UDHR, respectively, was objected by the Muslim states for being contrary to Islamic law. Over 

time, most Muslim states that apply Islamic law, including Saudi Arabia, have become states 

parties to different international human rights treaties by entering interpretive declarations 

and/or reservations, on grounds of the Syariah or principles of Islamic law. 

 
Given such scenario, this report will highlight specific issues that posed challenges in the 

application of international human rights law in Malaysia and the ICCPR. It also explores those 

Islamic Human Rights Instruments and examines the application of ICCPR in selected Muslim 

States that apply Islamic law (or elements of it) as part of their domestic law and/or have made 

references to the Syariah or Islamic law. The importance of national laws in facilitating the 

implementation of international human rights law is reflected, for example, in Article 2(2) of 

the ICCPR, which provides that ‘where not already provided for by existing legislation or other 
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measures, each State Party to the present Covenant undertakes to take the necessary steps, in 

accordance with its constitutional processes and with the provisions of the present Covenant, 

to adopt such laws or other measures as may be necessary to give effect to the rights recognized 

in the present Covenant. This is complemented by the general rule on the law of treaties that ‘a 

party may not invoke the provisions of its internal law as justification for its failure to perform 

a treaty’,227 whereby states are expected to change or amend any existing domestic laws that 

are inconsistent with the provisions of any human rights treaty to which they are parties. On the 

contrary, states may, except where a treaty prohibits it, enter interpretative declarations or 

reservations to modify or limit their treaty obligations in relation to their domestic laws, 

provided such declarations or reservations are not incompatible with the object and purpose of 

the treaty.228 It is in the context of domestic law that Islamic law becomes legally and formally 

relevant with regard to the implementation of international human rights treaties in many 

Muslim states. Apart from the legal relevance, Islamic law also has a socio-cultural relevance 

in relation to human rights in Malaysia. 

 
Islamic law remains one of the major legal systems in the world today. It is applicable in 

different forms as part of state law in many countries of the Middle East, Asia and Africa. In 

some of these countries, such as Saudi Arabia, Yemen, Iran, Pakistan, Libya, and Sudan, and 

in northern Nigeria like in Malaysia, Islamic law (or elements thereof) applies in both the areas 

of criminal law and personal status laws, while in most others Islamic law applies only in the 

areas of personal status laws applicable to Muslims. 

 
The constitution of Malaysia provides in Article 3(1) that Islam is the religion of the 

Federation.229 In some Muslim states, it further provides that any laws contrary to the Syariah 

shall be null and void in the respective states. However, in Malaysia, despite Islam being named 

as the religion of the Federation, Constitution is considered as the supreme law of the country230 

and all laws must conform to the provisions of the Federal Constitution and if not, such law 

will be considered void and unenforceable. 

 

 

 

 
 

227 Article 27, Vienna Convention on the Law of Treaties (1969), 1155 UNTS 331. 
228 Article 19, Vienna Convention of the Law of Treaties (1969), 1155 UNTS 331. 
229 Fernando, J.M., 2006. The position of Islam in the constitution of Malaysia. Journal of Southeast Asian Studies, 

pp.249-266. 
230 Article 4 of Federal Constitution of Malaysia. 
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Thus, Islamic law in Malaysia shall only be related in limited scope to certain spheres such as 

matrimonial matters and minimal criminal jurisdictions empowered to the State authorities.231 

The Constitution has empowered State Legislatures to promulgate Islamic law and personal 

and family law for all persons professing the religion of Islam (except in regard to matters 

included in the Federal List) such as succession, betrothal, marriage, divorce, maintenance, 

adoption, guardianship, trusts, Islamic religious revenue and mosques. Civil and Criminal law 

are within the Federal Government’s jurisdiction, except on criminal offences which effect 

Muslims as listed in the State List are covered. Only those who profess the religion of Islam 

may be subjected to Islamic Criminal Law in Malaysia.232 The rules of Syariah are set by 

various sultans, who serve as Head of the Islamic religion in their respective states. Because 

Islamic law is administered by the respective states, there is a lack of uniformity in the 

administration of Islamic law in Malaysia.233 

 
3.3 Islamic Human Rights Instruments 

 
 

The most significant document of the codified form of the human rights in the modern era is 

the Universal Declaration of Human Rights (UDHR), 1948. As time passed by, necessity of the 

codification trends involved Islamic law, culminating in the Universal Islamic Declarationof 

Human Rights (UIDHR), 1981 and Cairo Declaration on Human Rights in Islam (CDHRI), 

1990. However, human rights as viewed in modern society and as ordained in Islamic law are 

not the one and same and have their differences. To start with, unlike the UDHR, 1948, which 

is not legally binding and can be withdrawn or modified, the rights ordained by God cannot be 

withdrawn nor can it be amended. However, these documents are restricted to certain regions, 

culture, philosophy or religion. Although, UDHR attempts to establish a universal document 

on Human Rights and liberty but due to it secular philosophy which culminates in the 

fundamental differences between Syariah values and universal human rights has led to the 

emergence of other two documents on human rights, that is, Universal Islamic Declaration on 

Human Right in (UIDHR), 1981 and the Cairo Declaration on Human Rights in Islam (CDHRI) 

1990. 

 

231 Mohamed Adil, Mohamed & Ahmad, Nisar. (2014). Islamic Law and Human Rights in Malaysia. Islam and 

Civilisational Renewal. 5. 43-67. 10.12816/0009803. 
232 Item 1 of the State List and also in Section 2 of the Syariah Courts (Criminal Jurisdiction) Act 1965 (Revised- 

1988) which confers jurisdiction upon Courts constituted under any State law for the purpose of dealing offences 

under Islamic Law in Malaysia. 
233 Ahmad Ibrahim, The Principles of an Islamic Constitution and the Constitution of Malaysia: A Comparative 

Analysis, (1989)1 (2) IIU Law Journal 1. 
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For purposes of clarity, it is necessary to define the notion of ‘Muslim States’ as used in this 

report. The Muslim world is today divided into separate sovereign nation-states. A few of these 

states have been specifically declared as Islamic Republics, some others indicate in their 

Constitutions that Islam is the religion of the state, while most are only identifiable as Muslim 

States on the basis of their predominant Muslim population and the allegiance of the people to 

Islam.234 A different single criterion for defining modern Muslim States is membership of the 

Organization of Islamic Cooperation (OIC).235 That all 57 Member States of the OIC are 

definable as Muslim States is supported by the first charter-objective of the Organization, which 

is to promote human rights and fundamental freedoms, good governance, rule of law, 

democracy and accountability in Member States in accordance with their constitutional and 

legal systems.236 While the OIC Member States exist as independent sovereign States, they are 

theoretically linked by their Islamic heritage, traditions, and solidarity. 

 
Islam is one of the major civilizations of the world, and it is the fastest growing religion in the 

world today. Many Members States of the UN are Muslim States that apply Islamic law either 

fully or partly as domestic law. Also, Islamic law influences, one way or another, the way of 

life of more than 1.9 billion Muslims globally.237 While Muslim States participate in the 

international human rights objective of the UN, they do enter declarations and reservations on 

grounds of the Syariah or Islamic law when they ratify international human rights treaties. Also, 

in their periodic reports to UN human rights treaty and Charter bodies, many Muslim States do 

refer to Syariah or to Islamic law in their arguments.238 

 
Historical formulations of Islamic religious law or Syariah, include a universal system of law 

and ethics and purport to regulate every aspect of public and private life. The power of Syariah 

 

 
234 Currently, 4 States are specifically designated as Islamic Republics, 15 States constitutionally declare Islam as 

the religion of the State and 47 States have majority Muslim populations. 
235 The OIC is the second largest inter-governmental organization after the United Nations with a membership of 

57 states spread over four continents. The Organization is the collective voice of the Muslim world. It endeavours 

to safeguard and protect the interests of the Muslim world in the spirit of promoting international peace and 

harmony among various people of the world. 

See the OIC Website: https://www.oic-oci.org/page/?p_id=52&p_ref=26&lan=en [accessed 30 May 2020]. 
236 Charter of the Organisation of Islamic Cooperation, Preamble. 

https://www.oic-oci.org/upload/documents/charter/en/oic_charter_2018_en.pdf [accessed 30 May 2020] 
237 Layish, A. (2014). Islamic Law in the Modern World, Islamic Law and Society, 21(3), 276-307. doi: 

https://doi.org/10.1163/15685195-00213p04 [assessed 15 May 2020] 
238 See Baderin, M. A., A Macroscopic Analysis of the Practice of Muslim States Parties to International Human 

Rights Treaties: Conflict or Congruence? (2001) 1 Human Rights Law Review, No.2, pp.265-303. 

https://www.oic-oci.org/page/?p_id=52&p_ref=26&lan=en
https://www.oic-oci.org/upload/documents/charter/en/oic_charter_2018_en.pdf
https://doi.org/10.1163/15685195-00213p04


132 
 

to regulate the behaviour of Muslims derives from its moral and religious authority as well as 

the formal enforcement of its legal norms. Muslims are obliged, as a matter of faith, to conduct 

their private and public affairs in accordance with the dictates of Islam.239 To millions of 

Muslims in the world, the Quran is the literal and final word of God and Muhammad is the final 

Prophet. Syariah is not a formally enacted legal code. It consists of a vast body of jurisprudence 

in which individual jurists express their views on the meaning of the Quran andSunnah. All 

fields of human activity are categorized as permissible and impermissible and recommended or 

reprehensible. In other words, Syariah addresses the conscience of the individual Muslim, 

whether in a private, or public and official, capacity, and not the institutionsand corporate entities 

of society and the state. 

 
The Organization of the Islamic Cooperation (OIC), an organization where all the states that 

consider themselves Islamic are members, has 57 members out of which five (5) countries; 

Brunei Darul Ehsan, Malaysia, Oman, Saudi Arabia and the United Arab Emirate (UAE) have 

not ratified the ICCPR.240 The countries in the OIC represent about 30% of the 193 member 

states of the UN. They also represent 27% of the 18 states that have not ratified the ICCPR. 

 
3.3.1 Universal Islamic Declaration of Human Rights (UIDHR) 1981 

 
 

The Universal Islamic Declaration of Human Rights (UIDHR) is a product of a non- 

governmental organization – the Islamic Council and an Islamic counterpart to the UN's 

Universal Declaration of Human Rights (UDHR). It was prepared by the Islamic Council, 

affiliated with the Muslim World League ratified in 1981 and presented to UNESCO. The 

UIDHR outlines human rights in criminal cases, marriage, inheritance, divorce, and economic 

activities, and supports freedom of religion based on traditional Islamic law. 

 
The UIDHR was promulgated in 1981 at the UNESCO headquarters in Paris. The document 

was prepared by representatives from Pakistan, Egypt, Saudi-Arabia, and other countries in the 

Islamic Council, a London based organization affiliated with the Muslim World League, an 

international NGO with its headquarters in Saudi-Arabia. According to some, it has, as 

 

 
239 An-Na‟im A. A., Human Rights in the Muslim World in Steiner H. J., Alston P. and Goodman R. (eds.) 

International Human Rights in Context. 3rd ed. Law, Politics, Morals. Oxford University Press, 2007; pp. 531- 

532. 
240 https://indicators.ohchr.org/ [assessed 15 May 2020] 

https://indicators.ohchr.org/
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mentioned earlier, a tendency to represent the interests of conservative Muslims. The 

declaration exists in two versions, one in English and one in Arabic, and there is a significant 

difference between the two versions. According to Mayer, the English version, at least at a first 

brief viewing, appears to be more in compliance with the UDHR, while the one in Arabic is 

relying much more on Syariah to justify rights. But, also in the English version one can read in 

the explanatory notes:” In the exercise and enjoyment of the rights referred to above every 

person should be subject only to such limitations as are enjoined by the Law for the purpose 

securing the due recognition of, and respect for, the rights and freedom of others and of meeting 

the just requirements of morality, public order and general welfare of the Community 

(Ummah)”. It is also stated in the explanatory notes that by the Law, the text refers to the 

Syariah – defined as the totality of ordinances derived from the Qur’an and Sunna, and any 

other laws that are deduced from these two sources by methods considered valid in Islamic 

jurisprudence. 

 
The protection of the rights related to freedom of religion and rights of minorities is obviously 

one of the more complicated questions to regulate in a human rights declaration based on a 

religious system of rules such as the Syariah. In the UIDHR, the protection in parts seem to be 

sufficient, but if interpreted according with the references to the Syariah it is uncertain whether 

it is possible to reach a level that would be considered equivalent to the UDHR. 

 
In the UIDHR the rights of women are not specifically treated, possibly avoided because of the 

ambivalence towards the subject. The position of the women still turns up in the articles XIX 

Right to Found a Family and Related Matters, and XX Rights of Married Women. The right to 

get married is an unqualified right in the UDHR, meaning that a person is free to marry anyone 

he or she finds suitable (art 16.1”Men and women of full age, without any limitations due to 

race, nationality or religion, have the right to marry and found a family”). In the UIDHR, the 

corresponding article (XIX .a) has a slightly different wording: “Every person is entitled to 

marry, to found a family and to bring up children in conformity with his religion, traditions and 

cultures. “The phrase” in conformity with his religion”, supposedly read as according to 

Syariah, will on contrary to the international rule impose restrictions on the right to get married. 

The Syariah does for example prohibit women to marry non-Muslims, and men are only 

allowed to marry a woman who’s either Muslim or member of the “people of the book”. It is 

also prohibited, as mentioned earlier, to marry or stay married to an apostate. 
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Another fact revealing that the equality between men and women is not according to the 

standards of the international human rights documents, although there is nothing directly 

pointing this out in the UIDHR, is the mere existence of an article regulating the rights of 

married women. In a society where the rights of men and women are equal, whether they are 

married or not, there would not be a need for a special regulation of the status of the married 

woman. The married woman is according to the article entitle to for example living in the house 

in which her husband lives, and receiving means necessary for maintaining a standard of living 

not inferior to that of her spouse. These are of course not negative rights, since they protect 

women from being economically mistreated within the marriage. If women were not seen as 

inferior to start with, and the husband considered the only or at least main provider of the 

family, there would on the other hand not be a need for rules that protected her and not simply 

the spouse less well of financially. 

 
The UIDHR is a good example of a human rights declaration based on a theocentric foundation 

of values. Already in the preamble it is made very clear that the declaration and the rights in it 

have a religious focus, and although it does make an effort to measure up to the international 

standards, it will not work in the same manner as a secular human rights document. This would 

on the other hand probably apply to most human rights documents with a religious base. Few 

religions are as focused on individual rights as the enlightenment philosophies inspiring the 

western human rights ideas are. 

 
Although, the Universal Islamic Declaration of Human Rights (UIDHR), 1981 is the first 

modern Islamic codified international legal instrument on human rights, the document was not 

sufficiently comprehensive and it does not represent the decision of the member states of 

Organization of Islamic Conference (OIC) which is the global umbrella body of the Islamic 

countries. It is this shortcoming that led to the emergence of the Cairo Declaration on Human 

Rights in Islam (CDHRI), 1990. CDHRI was drafted as a substitute to the UIDHR, 1981 and 

it was presented to the United Nations’ Human Rights’ Council (UNHRC) for adoption. The 

presentation of the document was successful and subsequently adopted. 

 
3.3.2 Cairo Declaration on Human Rights in Islam (CDHRI) 1990 

 
 

In 1981, a number of Muslim leaders from countries such as Pakistan, Saudi Arabia, Egypt, 

among others worked with a private organization who had ties to the Muslim World League 
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(an organization out of Saudi Arabia). These states put together a document which they 

intended to look similar to the Universal Declaration of Human Rights. They put forward the 

document to the United Nations Educational, Scientific, and Cultural Organization(UNESCO). 

 
The rights section of the document “were devised by the Islamic Research Academy of Cairo, 

which is affiliated with al-Azhar University” (Mayer, 2013: 31). Following the writing of the 

document, Universal Islamic Declaration of Human Rights (UIDHR) was then supported in 

1990 by Muslim governments in the Organization of the Islamic Cooperation (OIC). The OIC 

said that they would then create their own Charter on human rights, but this never happened 

(Mayer, 2013: 31). But the OIC has continued to advocate for the Cairo Declaration, even 

attempting to “persuade the UN to give weight to what are presented as Islamic concerns in the 

human rights domain” (Mayer, 2013: 31). 

 
Despite attempts to present a non-controversial document on human rights and Islam, there 

have been a number of criticisms levied at the process, as well as the outcome of the UIDHR. 

One of the most noted concerns has been the document’s treatment of women’s rights in Islam. 

While some might not see it on the surface when reading the document (the Cairo Declaration 

does not specifically state that women are inferior and unequal to men), as Mayer (2013) writes: 

“Many of the provisions assigning women to a subordinate role do so indirectly and are written 

in such a convoluted style that their significance may not be obvious to readers–and especially 

not to readers of the English version of the document. For example, in Article 19 (a) of the 

English version, a provision begins as follows: “Every person is entitled to marry, to found a 

family, and to bring up children in conformity with his religion, tradition, and culture.” This 

should be compared carefully with the wording of its international counterpart in the UDHR…” 

Thus, the Cairo Declaration of Human Rights qualifiers the right to marriage, based on religion 

and tradition (108). Thus, “this UIDHR provision runs directly counter to the principle in the 

UDHR that men and women should be allowed, without any religious restrictions, to choose 

their own spouses” (Mayer, 2013: 108). 

 
There also seem to be concerns about other rights, which include divorce rights, and inheritance 

rights for women. While the Universal Islamic Declaration of Human Rights calls for a series 

of rights, it still says that these rights “are subject to the Islamic Syariah” (Article 24). There is 

too much possibility for relativity based on how rulers want to interpret Islamic law and the 
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effects that this would have on the protection of the rights in the Universal Islamic Declaration 

of Human Rights. 

 
The Cairo Declaration on Human Rights in Islam, in both English and Arabic versions, were 

submitted to the UN by the Organization of the Islamic Conference (OIC) prior to the World 

Conference on Human rights in Vienna in 1993. The central preoccupation of the conference 

itself was the matter of whether human rights are linked to Western culture and values, or if 

they should and could be universal. Strong voices were raised for more consideration of cultural 

differences – cultural relativism, especially from non-western countries. At one point Iran, 

Saudi-Arabia and Iraq joined together in pressing the UN Commission on Human Rights to 

accept the Cairo Declaration as an alternative for the Muslim countries. The existing human 

rights system is according to them excessively Western and leaves no room for other cultural 

and religious values. This view was however rejected by the UN Secretary General Kofi Annan, 

who insisted on the universality of human rights. 

 
The Cairo Declaration is important for two reasons, even though the UN has not accepted it. It 

is one of the more recent documents of its kind, but it clearly continued the trend earlier 

established in previous Islamic human right schemes. It was also endorsed by the foreign 

ministers of the OIC in August 1990. The OIC consists of all countries considering themselves 

Islamic and the document can therefore be seen as some form of political consensus on human 

rights from the perspective of the Muslims states, even though they do not exactly have a 

common stand on the application of Syariah. Since this declaration is more of an official 

governmental document, compared to the conservative UIDHR, it tones down the references 

to Syariah. There is however no doubt that the Cairo Declaration has a religious foundation. 

The declaration is a mix of political and socioeconomic rights, and similar to the UIDHR, it 

includes rights that have corresponding duties addressed to other individuals and not the state. 

 
It begins with a preamble recognizing the importance of having an Islamic human rights 

document that will serve as a general guidance on human rights matters in the Islamic states. It 

also inclines that all rights are of divine source and establishes that: “fundamental rights and 

freedoms according to Islam are an integral part of the Islamic religion and that no one shall 

have the right as a matter of principle to abolish them either in the whole or in part or to violate 

or ignore them in as much as they are binding divine commands, which are contained in the 
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Revealed Books of Allah and which are sent through the last of His Prophets to complete the 

preceding divine messages.” 

 
When it comes to the groups that traditionally have a weaker position in an Islamic state, such 

as women and non-Muslims, their position is not openly confronted in this declaration either. 

Article 1 (a) talks about all men being equal in terms of basic human “dignity, and basic 

obligations and responsibilities, without any discrimination on the basis of race, colour, 

language, belief, sex, religion, political affiliation, social status or other considerations”. It does 

however not mention that there would be rights that are equal to all individuals. One might 

think that this is only a rhetorical difference, but it does leave room for interpretations where 

equal dignity for example between men and women doesn’t necessarily lead to the same set of 

basic rights. 

 
There are two more articles concerning religion, article 18, establishing a right for theindividual 

to live in security ”for himself, his religion, his dependents, his honour and his property”, and 

article 10 that prohibits pressuring people to convert from Islam, or to atheism.Article 10 is 

clearly a restriction in the freedom of religion and not a right. Article 18 does however suggest 

a certain standard of protection of religious minorities and freedom of religion. 

 
Many rights in the UDHR are unqualified, like the right to life and security (art 3), and the right 

not to be subject to torture or cruel, inhuman or degrading treatment or punishment (art 4). In 

the Cairo Declaration these rights exist, but with the difference that they can be put aside for 

reasons prescribed in the Syariah. (Art 2a and 2d). 

 
The rights of women are vaguely discussed in article 6. Women are said to be equal to man in 

“human dignity, and has her own rights to enjoy as well as duties to perform”, but no definition 

is made about what these rights and duties are. Since the article makes no reference to Syariah, 

the interpretation of it is even harder. 

 
The right to marry, in art 5, is restricted in a similar way as the corresponding article in the 

UIDHR. It establishes that the right to marry shall have no restrictions stemming from race, 

colour or nationality. It leaves out religion, consequently leaving room for an application of the 

Syariah rules prohibiting women to marry a non-Muslim, and the other restrictions mentioned 
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earlier. One interesting article dealing with equality is art 13, which states the right to fair wages 

for work, “without any discrimination between males and females”. 

 
Article 22 deals with freedom of expression. The freedom of expression can hardly be 

interpreted as anything else but strongly restricted due to this article. Everyone has the right to 

express his or her opinion freely, as long as it is not contrary to the Syariah. 

 
The Cairo Declaration in resemblance with the UIDHR does not reach up to the western idea 

of universal human rights. Islamic declarations of human rights are an attempt to reconcile 

Islam with human rights in the Universalist sense, under the auspices of the Organisation of 

Islamic Co-operation (OIC) and non-governmental organisations such as the Islamic Council 

of Europe. In legal terms, these are political declarations, representing a position taken by a 

number of States with regard to human rights in Islam. However, in public international law, 

these declarations are not legally binding, since they are merely “declaratory”. A declaration is 

a legal instrument which is not a treaty, constituting a position taken by a State on a situation, 

demand or action, which may contribute to the development of a peremptory norm. While the 

1990 Cairo Declaration is not legally binding, it has symbolic value in terms of human rights 

policy in Islam. 

 

 
 

3.4  Practice in selected Islamic Countries - OIC Countries that ratified or acceded to the 

ICCPR with Declaration/Reservation 

 

A comparative study was made with some of the OIC member countries which have either 

acceded or ratified the ICCPR as stated in the above table and the researchers are of the view 

that Malaysia should accede to the Convention instead of ratification process. The changes of 

local legislation to be consistent with the Convention can be made after the accession process 

like some of the OIC countries in the region. No country is in a perfect position or ready to be 

a party to the convention and amendment of law or changes of local legislation is a gradual 

process. The pivotal factor in accession to any International Convention is a commitment from 

the government and it is the exact factor that Malaysia needs at the moment. Once there is a 

commitment from the Government, the rest will follow naturally and the aim of accession to 

ICCPR could be achieved easily. 
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List of OIC Countries that ratified or acceded to the ICCPR with 

Declaration/Reservation. 
 

NO. STATES SIGNATURE (s), 

RATIFICATION 

(r), ACCESSION 
(a) 

DECLARATIONS/ 

RESERVATIONS 

NOTE 

1. Islamic Republic 

of 

AFGHANISTAN 

24 Jan 1983 a Declaration: 
 

The presiding body of the 

Revolutionary Council of 

the Democratic Republic 

of Afghanistan declares 

that the provisions of 

paragraphs 1 and 3 of 

article 48 of the 

International Covenant on 

Civil and Political Rights 

and provisions of 

paragraphs 1, according to 

which some countries 

cannot join the aforesaid 

Covenants, contradicts the 

International character of 

the aforesaid Treaties. 

Therefore, according to the 

equal rights of all States to 

sovereignty, both 

Covenants should be left 

open for the purpose of the 

participation of all States. 

Article 48 

1. The present 

Covenant is open for 

signature by any State 

Member of the United 

Nations or member of 

any of its specialised 

agencies, by any State 

Party to the Statute of 

the International Court 

of Justice, and by any 

other State which has 

been invited by the 

General Assembly of 

the United Nations to 

become a Party to the 

present Covenant. 

 

3. The present 

Covenant shall be open 

to accession by any 

State referred to in 

paragraph 1 of this 

article. 

2. People’s 

Democratic 

Republic of 

ALGERIA 

10 Dec 1968 
12 Sep 1989 

Declarations recognising 

the competence of the 

Human Rights Committee 

under article 41. 
 

The Government of 

Algeria recognises the 

competence of the Human 

Rights Committee referred 

to in article 28 of the 

Covenant to receive and 

consider communications 

to the effect that a State 

Party claims that another 

State Party is not fulfilling 

its obligations under the 

Covenant. 

Article 41 

1. A State Party to the 

present Covenant may 

at any time declare 

under this article that it 

recognises  the 

competence of the 

Committee to receive 

and consider 

communications to the 

effect that a State Party 

claims that another 

State Party is not 

fulfilling   its 

obligations under the 

present Covenant. 

Communications 

under this article may 



140 
 

    be      received       and 
considered only if 

submitted by a State 

Party which has made 

a  declaration 

recognising in regard 

to itself the 

competence of the 

Committee.  No 

communication shallbe 

received by the 

Committee if it 

concerns a State Party 

which has not made 

such a declaration. 

 

Article 28 

1. There shall be 

established a Human 

Rights Committee 

(hereafter referred to in 

the present Covenant 

as the Committee). It 

shall consist of 

eighteen members and 

shall carry out the 

functions hereinafter 

provided. 

 

2. The Committee shall 

becomposed    of 

nationals of the States 

Parties to the present 

Covenant who shall be 

persons of high moral 

character   and 

recognized 

competence in the field 

ofhuman rights, 

consideration  being 

given to the usefulness 

of the participation of 

some persons having 

legal experience. 

 
 

3. The members of the 

Committee shall be 

elected and shall serve 
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    in their personal 
capacity. 

3. Kingdom of 
BAHRAIN 

20 Sep 2006 a Reservations: 
 

1. The Government of the 

Kingdom of Bahrain 

interprets the 

Provisions of Article 3, 

18 and 23 as not 

affecting in any way the 

prescriptions of the 

Islamic Syariah. 

2. The Government of 

the Kingdom of 

Bahrain interprets the 

provisions of Article 9, 

Paragraph 5 as not 

detracting from its 

right to layout the basis 

and rules of obtaining 

the compensation 

mentioned in this 

Paragraph. 

 

3. The Government of the 

Kingdom of Bahrain 

interprets Article (14) 

Paragraph (7) as no 

obligation arise from it 

further those set out in 

Article (10) of the 

Criminal Law of 

Bahrain which 

provides: 

 

‘Legal Proceedings cannot 

be instated against a 

person who has been 

acquitted by Foreign 

Courts from offenses of 

which he is accused or a 

final judgement has been 

delivered against him and 

the said person fulfilled the 

punishment or the 

punishment has been 

abolished by prescription.' 

Article 3 

The States Parties to 

the present Covenant 

undertake to ensure the 

equal right of men and 

women to the 

enjoyment of all civil 

and political rights set 

forth in the present 

Covenant. 

 

 
 

Article 18 

 

1. Everyone shall have 

the right to freedom of 

thought, conscience 

and religion. This right 

shall include freedom 

to have or to adopt a 

religion or belief of his 

choice, and freedom, 

either individually or 

in community with 

others and in public or 

private, to manifest his 

religion or belief in 

worship, observance, 

practice and teaching. 

 

2. No one shall be 

subject to coercion 

which would impair 

his freedom to have or 

to adopt a religion or 

belief of his choice. 

 

3. Freedom to manifest 

one's religion or beliefs 

may be subject only to 

such limitations as are 

prescribed by law and 

are necessary to protect 

public safety, order, 

health, or morals or the 
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   Note * 

Netherlands 

The Government of the 

Kingdom of the 

Netherlands has examined 

the reservations made by 

the Kingdom of Bahrain to 

the International Covenant 

on Civil and Political 

Rights. Since the 

reservations were made 

after the accession of the 

Kingdom of Bahrain to the 

Covenant, the Government 

of the Kingdom of the 

Netherlands considers that 

the reservations were too 

late and therefore 

inconsistent with article 19 

of the Vienna Convention 

on the Law of Treaties. 

Furthermore, the 

reservation with respect to 

articles 3, 18 and 23 of the 

Covenant is a reservation 

incompatible with the 

object and purpose of the 

Covenant. 

The Government of the 

Kingdom of the 

Netherlands considers that 

with this reservation the 

application of the 

International Covenant on 

Civil and Political Rights 

is made subject to the 

Islamic Syariah. This 

makes it unclear to what 

extent the Kingdom of 

Bahrain considers itself 

bound bythe obligations of 

the Covenant and therefore 

fundamental rights and 
freedoms of others. 

 

4. The States Parties to 

the present Covenant 

undertake to have 

respect for the liberty 

of parents and, when 

applicable, legal 

guardians to ensure the 

religious and moral 

education of their 

children in conformity 

with their own 

convictions. 

 

Article 23 

1. The family is the 

natural and 

fundamental group 

unit of society and is 

entitled to protection 

by society and the 

State. 

2. The right of men and 

women of 

marriageable age to 

marry and to found a 

family shall be 

recognized. 

3. No marriage shall be 

entered into withoutthe 

free and full consent of 

theintending spouses. 

4. States Parties to the 

present Covenant shall 

take appropriate steps 

to ensure equality of 

rights and 

responsibilities of 

spouses as to marriage, 

during marriage and at 

its dissolution. In the 

case of dissolution, 

provision shall be 

made for the necessary 

protection of any 

children. 
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   raises concerns as to the 

commitment of the 

Kingdom of Bahrain to the 

object and purpose of the 

Covenant. 

The Government of the 

Kingdom of the 

Netherlands recalls that, 

according to customary 

international law as 

codified in the Vienna 

Convention on the Law of 

Treaties, a reservation 

incompatible with the 

object and purpose of a 

treaty is not permitted. 

It is in the common interest 

of States that treaties to 

which they have chosen to 

become party are 

respected, as to their object 

and purpose, by all parties 

and that States are 

prepared to undertake any 

legislative changes 

necessary to comply with 

their obligations under the 

treaties. 

The Government of the 

Kingdom of the 

Netherlands objects to all 

of the reservations made 

by the Kingdom of Bahrain 

since they were made after 

accession, and specifically 

objects to the content of the 

reservation on articles 3, 

18 and 23 made by the 

Kingdom of Bahrain to the 

International Covenant on 

Civil       and       Political 

 

Article 9 

5. Anyone who has 

been the victim of 

unlawful arrest or 

detention shall have an 

enforceable right to 

compensation. 

 

 

Article 14 

7. No one shall be 

liable to be tried or 

punished again for an 

offence for which he 

has already beenfinally 

convicted or acquitted 

in 

accordance with the 

law and penal 

procedure of each 

country. 
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   Rights.    This     objection 

shall not preclude the entry 

into force of the Covenant 

between the Kingdom of 

the Netherlands and the 

Kingdom of Bahrain." 

Canada (18 September 

2007): 
 

"The Government of 

Canada has carefully 

examined the declaration 

made by the Government 

of the Kingdom of Bahrain 

upon acceding to the 

International Covenant on 

Civil and Political Rights, 

in accordance with which 

the Government of the 

Kingdom of Bahrain 

‘interprets the Provisions 

of Article 3, 18 and 23 as 

not affecting in any waythe 

prescriptions of theIslamic 

Syariah'. 

 

4. People’s 
Republic of 

BANGLADESH 

6 Sep 2000 a Reservation: 
1. The Government of the 

People’s Republic of 

Bangladesh reserve 

apply paragraph 3 (d) 

of Article 14 in view of 

the fact that, while the 

existing laws of 

Bangladesh provide 

that, in the ordinary 

course a person, shallbe 

entitled to be tried inhis 

presence, it also 

provides for a trial to be 

held in his absence if he 

is a fugitive offender, or 

is a person, who being 

Article 14 
 

3. In the determination 

of any criminal charge 

against him, everyone 

shall be entitled to the 

following minimum 

guarantees, in full 

equality: 

 

 

(d) To be tried in his 

presence, and to 

defend himself in 

person or through legal 

assistance of his own 
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   required     to     appear 
before a court, fails to 

present himself or to 

explain the reasons for 

non-appearance to the 

satisfaction of the 

court. 

 

 

 

 

 

 

 
Declarations: 

 

1. So far as the first part of 

paragraph 3 of Article 

10 relating to 

reformation and social 

rehabilitation of 

prisoners is concerned, 

Bangladesh does not 

have any facility to this 

effect on account of 

financial constraintsand 

for lack of proper 

logistics support. The 

last part of this 

paragraph relating to 

segregation of juvenile 

offenders from adults is 

a legal obligation under 

Bangladesh law and is 

followed accordingly. 

 

 
 

2. Article 11 providing 

that “no one shall be 

imprisoned merely on 

the ground of inability 

to fulfil a contractual 

obligation,” is 

generally in conformity 

with the Constitutional 

and legal provisions in 

Bangladesh, except in 

some very exceptional 

choosing;       to       be 
informed, if he does 

not have legal 

assistance, of this 

right; and to have legal 

assistance assigned to 

him, in any case where 

the interests of justice 

so require, and without 

payment by him in any 

such case if he does not 

have sufficient means 

to pay for it. 

 

 

 

Article 10 

3. The penitentiary 

system shall comprise 

treatment of prisoners 

the essential aim of 

which shall be their 

reformation and social 

rehabilitation. Juvenile 

offenders shall be 

segregated from adults 

and be accorded 

treatment appropriate 

to their age and legal 

status. 

 

 

 

 

 

 

 

 

 
Article 11 

No one shall be 

imprisoned merely on 

the ground of inability 

to fulfil a contractual 

obligation. 
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   circumstances,    where 
the law provides for 

civil imprisonment in 

case of wilful default in 

complying with a 

decree. The 

Government of 

People’s Republic of 

Bangladesh will apply 

this article in 

accordance with its 

existing municipal law. 
 

3. So far as the provision 

of legal assistance in 

paragraph 3(d) of 

Article 14 is concerned, 

a person charged with 

criminal offences is 

statutorily entitled to 

legal assistance if he 

does not have the 

means to procure such 

assistance. 

The Government of the 

People’s Republic of 

Bangladesh, 

notwithstanding  its 

acceptance of the 

principle   of 

compensation for 

miscarriage of justice, 

as stipulated in Article 

14, paragraph 6, is not 

in a position to 

guarantee  a 

comprehensive 

implementation of this 

provision for the time 

being.   However, the 

aggrieved has the right 

to realise compensation 

for miscarriage  of 

justice   by  separate 

proceedings and  in 

some    cases, the 

court  suo moto grants 

compensation    to 

victims of miscarriage 

of justice. Bangladesh, 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Article 14 

 

3. In the determination 

of any criminal charge 

against him, everyone 

shall be entitled to the 

following minimum 

guarantees, in full 

equality: 

 

 
 

(d) To be tried in his 

presence, and to 

defend himself in 

person or through legal 

assistance of his own 

choosing; to be 

informed, if he does 

not have legal 

assistance, of this 

right; and to have legal 

assistance assigned to 

him, in any case where 

the interests of justice 

so require, and without 

payment by him in any 

such case if he does not 

have sufficient means 

to pay for it. 
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   however,    intends    to 

ensure full 
implementation of this 

provision in the near 

future. 

 

5. Bosnia and 
Herzegovina 

1 Sep 1993 d Declarations    recognising 
the competence of the 

Human Rights Committee 

under article 41. 
 

The Republic of Bosnia 

and Herzegovina in 

accordance with article 41 

of the said Covenant 

recognises the competence 

of the Human Rights 

Committee to receive and 

consider communications 

submitted by another State 

Party to the effect that a 

State Party claims that 

another State Party is not 

fulfilling its obligations 

under the Covenant. 

Article   41   –   Please 
refer to the People’s 

Democratic Republic 

of ALGERIA (Item 

No. 2) 

6. Arab Republic of 
EGYPT 

4 Aug 1967 s 
14 Jan 1982 r 

Declaration: 
 

Taking into consideration 

the provisions of the 

Islamic Syariah and the 

fact that they do not 

conflict with the text 

annexed to the instrument, 

we accept, support and 

ratify it. 

 

7. Republic of 
GAMBIA 

22 Mar 1979 a Declarations    recognising 
the competence of the 

Human Rights Committee 

under article 41. 
 

The Government of the 

Gambia hereby declares 

that the Gambia recognises 

the competence of the 

Human Rights Committee 

to receive and consider 

communications to the 

effect that a State Party 

Article   41   –   Please 
refer to the People’s 

Democratic Republic 

of ALGERIA (Item 

No. 2) 
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   claims that another State 
Party is not fulfilling its 

obligations under the 

present Covenant. 

 
 

Reservation: 
 

For financial reasons free 

legal assistance for 

accused persons is limited 

in our constitution to 

persons charged with 

capital offences only. The 

Government of the Gambia 

therefore wishes to enter a 

reservation in respect of 

article 14 (3) (d) of the 

Covenant in question. 

 

 

 

 
Article 14 (3) (d) – 

Please refer to the 

People’s Republic of 

BANGLADESH (Item 

No. 4) 

8. Republic of 
GUINEA 

28 Feb 1967 s 
24 Jan 1978 r 

Declaration: 
 

1. In accordance with the 

principle whereby all 

States whose policies 

are guided by the 

purposes and principles 

of the Charter of the 

United Nations are 

entitled to become 

parties to covenants 

affecting the interests 

of the international 

community, the 

Government of the 

Republic of Guinea 

considers that the 

provisions of article 48, 

paragraph 1, of the 

International Covenant 

on Civil and Political 

Rights are contrary to 

the principle of the 

universality  of 

international treaties 

and the democratisation 

of international 

relations. 

Article 48 
1. The present 

Covenant is open for 

signature by any State 

Member of the United 

Nations or member of 

any of its specialised 

agencies, by any State 

Party to the Statute of 

the International Court 

of Justice, and by any 

other State which has 

been invited by the 

General Assembly of 

the United Nations to 

become a Party to the 

present Covenant. 

 

 

 

 

 

 

 

 
Article 1 

3. The States Parties to 

the present Covenant, 

including those having 
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   2. The Government of the 
Republic of Guinea 

likewise considers that 

article 1, paragraph 3, 

and the provisions of 

article 14 of that 

instrument are contrary 

to the provisions of the 

Charter of the United 

Nations, in general, and 

United Nations 

resolutions on the 

granting  of 

independence to 

colonial countries and 

peoples, in particular. 
 

3. The above provisions 

are contrary to the 

Declaration on 

Principles   of 

International Law 

Concerning Friendly 

Relations  and 

Cooperation among 

States contained in 

General Assembly 

resolution 2625 (XXV), 

pursuant to which every 

State has the duty to 

promote realisation of 

the principle of equal 

rights       and       self- 

determination of 

peoples in order to put 

an end to colonialism. 

responsibility for the 
administration of Non- 

Self-Governing and 

Trust Territories, shall 

promote the realisation 

of the right of self- 

determination, and 

shall respect that right, 

in conformity with the 

provisions of the 

Charter of the United 

Nations. 

9. Republic of 
GUINEA- 

BISSAU 

12 Sep 2000 s 
1 Nov 2010 r 

Declarations    recognising 
the competence of the 

Human Rights Committee 

under article 41. 
 

Recognise the competence 

of the Human Rights 

Committee to receive and 

examine communications 

in which a Party claims 

that another Party is not 

fulfilling its obligations 

under the present 

Covenant, signed by 

Article   41   –   Please 
refer to the People’s 

Democratic Republic 

of ALGERIA (Item 

No. 2) 
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   Guinea-Bissau     on     12 
September, 2000, and for 

which the instrument of 

ratification was deposited 

by Guinea-Bissau on 1 

November 2010. 

 

10. Republic of 
GUYANA 

22 Aug 1968 s 
15 Feb 1977 r 

Reservations: 
 

1. In respect of sub- 

paragraph (d) of 

paragraph 3 of article 

14, while the 

Government of the 

Republic of Guyana 

accept the principle of 

Legal Aid in all 

appropriate criminal 

proceedings, is working 

towards that end and at 

present apply it in 

certain defined cases, 

the problems of 

implementation of a 

comprehensive Legal 

Aid Scheme are such 

that full application 

cannot be guaranteed at 

this time. 

 

2. In respect of paragraph 

6 of Article 14, while 

the Government of the 

Republic of  Guyana 

accept the principle of 

compensation   for 

wrongful 

imprisonment, it is not 

possible at this time to 

implement  such  a 

principle. 

 

Article 14 (3) (d) – 

Please refer to the 

People’s Republic of 

BANGLADESH (Item 

No. 4) 

 

 

 

 

 

 

 

 

 

 

 

 
Article 14 

6. When a person has 

by  a final   decision 

been convicted of a 

criminal offence and 

when subsequently his 

conviction has been 

reversed or he has been 

pardoned   on   the 

ground that a new or 

newly discovered fact 

shows  conclusively 

that there has been a 

miscarriage of justice, 

the person who has 

suffered punishment as 

a result   of such 

conviction  shall    be 

compensated 

according   to  law, 

unless it is proved that 

the non-disclosure of 
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    the unknown fact in 
time is wholly or partly 

attributable to him. 

11. Republic of 
INDONESIA 

23 Feb 2006 a Declaration: 
 

With reference to Article 1 

of the International 

Covenant on Civil and 

Political Rights, the 

Government of the 

Republic of Indonesia 

declares that, consistent 

with the Declaration on the 

Granting of Independence 

to Colonial Countries and 

Peoples, and the 

Declaration on Principles 

of International Law 

concerning Friendly 

Relations and Cooperation 

Among States, and the 

relevant paragraph of the 

Vienna Declaration and 

Program of Action of 

1993, the words "the right 

of self-determination" 

appearing in this article do 

not apply to a section of 

people within a sovereign 

independent state and 

cannot be construed as 

authorising or encouraging 

any action which would 

dismember or impair, 

totally or in part, the 

territorial integrity or 

political unity of sovereign 

and independent states. 

Article 1 

1. All peoples have the 

right of self- 

determination.   By 

virtue of that right they 

freely determine their 

political  status  and 

freely pursue their 

economic, social and 

cultural development. 

 

2. All peoples may, for 

their own ends, freely 

dispose of their natural 

wealth and resources 

without prejudice to 

any obligations arising 

out of international 

economic  co- 

operation, based upon 

the principle of mutual 

benefit, and 

international law. In no 

case may a people be 

deprived of its own 

means of subsistence. 

 

3. The States Parties to 

the present Covenant, 

including those having 

responsibility for the 

administration of Non- 

Self-Governing and 

Trust Territories, shall 

promote the realization 

of the right of self- 

determination, and 

shall respect that right, 

in conformity with the 

provisions of the 

Charter of the United 

Nations. 
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12. Republic of 
IRAQ 

18 Feb 1969 s 
25 Jan 1971 r 

Upon signature: 
 

The entry of the Republic 

of Iraq as a party to the 

International Covenant on 

Economic, Social and 

Cultural Rights and the 

International Covenant on 

Civil and Political Rights 

shall in no way signify 

recognition of Israel nor 

shall it entail anyobligation 

towards Israel under the 

said two Covenants. 

 

The entry of the Republic 

of Iraq as a party to the 

above two Covenants shall 

not constitute entry by it as 

a party to the Optional 

Protocol to the 

International Covenant on 

Civil and Political Rights. 

 

Upon ratification: 

 

Ratification by Iraq shall in 

no way signify recognition 

of Israel nor shall it be 

conducive to entry with her 

into such dealings as are 

regulated by the said 

Covenant. 

 

13. State of 
KUWAIT 

21 May 1996 a Declarations: 
 

1. Interpretative 

declaration regarding 

article 2, paragraph 1, 

and article 3: 

 

Although the 

Government of Kuwait 

endorses the worthy 

principles embodied in 

these two articles as 

consistent with the 

provisions of the 

Kuwait Constitution in 

Article 2 

1. Each State Party to 

the present Covenant 

undertakes to respect 

and to ensure to all 

individuals within its 

territory and subject to 

its jurisdiction the 

rights recognized in the 

present Covenant, 

without distinction of 

any kind, such as race, 

colour, sex, language, 

religion, political or 

other opinion, national 
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   general and of its article 
29 in particular, the 

rights to which the 

articles refer must be 

exercised within the 

limits set by Kuwaiti 

law. 

 

 

 

 

 

 

 
2. Interpretative 

declaration regarding 

article 23: 

The Government of 

Kuwait declares that 

the matters addressed 

by article 23 are 

governed by personal- 

status law, which is 

based on Islamic law. 

Where the provisions of 

that article conflict with 

Kuwaiti law, Kuwait 

will apply its national 

law. 

 

 

 

 

 

 

 

 

 

 

 

 
On 20 May 2016, the 

Government of the State of 

Kuwait notified the 

Secretary-General of its 

decision to partially 

withdraw the reservation to 

or      social      origin, 
property, birth or other 

status. 

 

Article 3 

The States Parties to 

the present Covenant 

undertake to ensure the 

equal right of men and 

women to the 

enjoyment of all civil 

and political rights set 

forth in the present 

Covenant. 

 

Article 23 

1. The family is the 

natural and 

fundamental group 

unit of society and is 

entitled to protection 

by society and the 

State. 

 

2. The right of men and 

women of 

marriageable age to 

marry and to found a 

family shall be 

recognised. 

 

3. No marriage shall be 

entered into withoutthe 

free and full consent of 

theintending spouses. 

 

4. States Parties to the 

present Covenant shall 

take appropriate steps 

to ensure equality of 

rights and 

responsibilities of 

spouses as to marriage, 

during marriage and at 

its dissolution. In the 

case of dissolution, 

provision shall bemade 

for the necessary 
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   article 25 (b) made upon its 

accession to the Covenant. 

The reservation made upon 

accession read as follows: 

 

Reservation: 

 

The Government of 

Kuwait wishes to 

formulate a reservation 

with regard to article 25(b). 

The provisions of this 

paragraph conflict with the 

Kuwaiti electoral law, 

which restricts the right to 

stand and vote in elections 

to males. It further declares 

that the provisions of the 

article shall not apply to 

members of the armed 

forces or the police. 

protection of any 
children. 

 
 

Article 25 

Every citizen shall 

have the right and the 

opportunity, without 

any of the distinctions 

mentioned in article 2 

and without 

unreasonable 

restrictions: 

 

b) To vote and to be 

elected at genuine 

periodic elections 

which shall be by 

universal and equal 

suffrage and shall be 

held by secret ballot, 

guaranteeing the free 

expression of the will 

of the electors. 

14. LIBYA 15 May 1970 a Declaration: 
 

The acceptance and the 

accession to this Covenant 

by the Libyan Arab 

Republic shall in no way 

signify recognition ofIsrael 

or be conducive to entry by 

the Libyan Arab Republic 

into such dealings with 

Israel as are regulated by 

the Covenant. 

 

15. Republic of 
MALDIVES 

19 Sep 2006 a Reservation: 
 

The application of the 

principles set out in Article 

18 of the Covenant shall be 

without prejudice to the 

Constitution of the 

Republic of Maldives. 

Article 18 

1. Everyone shall have 

the right to freedom of 

thought, conscience 

and religion. This right 

shall include freedom 

to have or to adopt a 

religion or belief of his 

choice, and freedom, 

either individually or 

in community with 

others and in public or 
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    private, to manifest his 
religion or belief in 

worship, observance, 

practice and teaching. 
 

2. No one shall be 

subject to coercion 

which would impair 

his freedom to have or 

to adopt a religion or 

belief of his choice. 

 

3. Freedom to manifest 

one's religion or beliefs 

may be subject only to 

such limitations as are 

prescribed by law and 

are necessary to protect 

public safety, order, 

health, or morals or the 

fundamental rights and 

freedoms of others. 

 

4. The States Parties to 

the present Covenant 

undertake to have 

respect for the liberty 

of parents and, when 

applicable, legal 

guardians to ensure the 

religious and moral 

education of their 

children in conformity 

with their own 

convictions. 

16. Islamic Republic 
of 

MAURITANIA 

17 Nov 2004 a Reservations: 
 

1. The  Mauritanian 

Government,  while 

accepting      the 

provisions set out in 

article 18 concerning 

freedom of thought, 

conscience    and 

religion, declares that 

their application shall 

be without prejudice to 

the Islamic Syariah. 

Article 18 

1. Everyone shall have 

the right to freedom of 

thought, conscience 

and religion. This right 

shall include freedom 

to have or to adopt a 

religion or belief of his 

choice, and freedom, 

either individually or 

in community with 

others and in public or 

private, to manifest his 
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2. The Mauritanian 

Government interprets 

the provisions of article 

23, paragraph 4, on the 

rights  and 

responsibilities of 

spouses as to marriage 

as not affecting in any 

way the prescriptions of 

the Islamic Syariah. 

religion or belief in 
worship, observance, 

practice and teaching. 
 

2. No one shall be 

subject to coercion 

which would impair 

his freedom to have or 

to adopt a religion or 

belief of his choice. 

 

3. Freedom to manifest 

one's religion or beliefs 

may be subject only to 

such limitations as are 

prescribed by law and 

are necessary to protect 

public safety, order, 

health, or morals or the 

fundamental rights and 

freedoms of others. 

 

4. The States Parties to 

the present Covenant 

undertake to have 

respect for the liberty 

of parents and, when 

applicable, legal 

guardians to ensure the 

religious and moral 

education of their 

children in conformity 

with their own 

convictions. 

 
Article 23 (4) 

States Parties to the 

present Covenant shall 

take appropriate steps 

to ensure equality of 

rights and 

responsibilities of 

spouses as to marriage, 

during marriage and at 

its dissolution. In the 

case of dissolution, 

provision shall be 

made for the necessary 

protection of any 

children. 
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17. Islamic Republic 
of PAKISTAN 

17 Apr 2008 s 
23 Jun 2010 r 

Reservations upon 
ratification: 

 

1. The Government of the 

Islamic Republic  of 

Pakistan  reserves  its 

right  to   attach 

appropriate 

reservations,    make 

declarations and state 

its understanding   in 

respect  of  various 

provisions  of   the 

Covenant at the time of 

ratification. 

 

These reservations are 

read as s follows : 

 

 
 

Article 3 

The Government of the 

Islamic Republic of 

Pakistan declares that the 

provisions of Article 3 of 

the International Covenant 

on Civil and Political 

Rights shall be so applied 

as to be in conformity with 

Personal Law of the 

citizens and Qanoon-e- 

Shahadat. 

Article 25 

The Government of the 

Islamic Republic of 

Pakistan states that the 

application of Article 25 of 

the International Covenant 

on Civil and Political 

Rights shall be subject to 

the principle laid down in 

Article 41 (2) and Article 

91 (3) of the Constitution 

of Pakistan. 

Article 3 
The States Parties to 

the present Covenant 

undertake to ensure the 

equal right of men and 

women to the 

enjoyment of all civil 

and political rights set 

forth in the present 

Covenant. 

 

 

 

Article 25 

Every citizen shall 

have the right and the 

opportunity, without 

any of the distinctions 

mentioned in article 2 

and without 

unreasonable 

restrictions: 

(a) To take part in the 

conduct of public 

affairs, directly or 

through freely chosen 

representatives; 

(b) To vote and to be 

elected at genuine 

periodic elections 

which shall be by 

universal and equal 

suffrage and shall be 

held by secret ballot, 

guaranteeing the free 

expression of the will 

of the electors; 

(c) To have access, on 

general terms of 

equality, to public 

service in his country. 
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   Subsequently,       in       a 

communication receivedon 

20 September 2011, the 

Government of Pakistan 

notified the Secretary- 

General that it had decided 

to partially withdraw the 

reservations, made upon 

ratification, to articles 6, 7, 

12, 13, 18, 19 and 40 of the 

Convention. 

These reservations read as 

follows: 

“Article 3, 6, 7, 18 and 19 
 

‘[The] Islamic Republic of 

Pakistan declares that the 

provisions of Articles 3, 6, 

7, 18 and 19 shall be so 

applied to the extent that 

they are not repugnant to 

the Provisions of the 

Constitution of Pakistan 

and the Syariah laws’. 

Article 12 
 

‘The Islamic Republic of 

Pakistan declares that the 

provisions of Articles 12 

shall be so applied as to be 

in conformity with the 

Provisions of the 

Constitution of Pakistan’. 

Article 13 
 

‘With respect to Article 13, 

the Government of the 

Islamic Republic of 

Pakistan reserves its right 

to apply its law relating to 

foreigners’. 
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   Article 40 

‘The Government of the 

Islamic Republic of 

Pakistan hereby declares 

that it does not recognize 

the competence of the 

Committee provided for in 

Article 40 of the 

Covenant’.” 

NOTE * 

 

The Netherlands (30 June 

2011) 

“The Government of the 

Kingdom of the 

Netherlands has examined 

the reservations made by 

the Islamic Republic of 

Pakistan upon ratification 

of the International 

Covenant on Civil and 

Political Rights 

The Government of the 

Kingdom of the 

Netherlands considers that 

with its reservations to the 

Articles 3, 6, 7, 12, 13,18, 

19 and 25 of the Covenant, 

the Islamic Republic of 

Pakistan has made the 

application of essential 

obligations under the 

Covenant concerning, 

amongst others, equality 

between men and women, 

the right to life, including 

restrictions on the 

imposition of the death 

penalty, the prohibition of 

torture, freedom of 

thought,   conscience   and 
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   religion,      freedom      of 

expression, the right to 

liberty of movement and 

freedom in the choice of 

residence, restrictions on 

the expulsion of aliens 

lawfully in the territory of 

a State Party, the right to 

take part in public affairs, 

the right to vote and to be 

elected and the right to 

have access to public 

service on terms ofequality 

subject to the Syariah laws 

and/or   the   constitutional 

and/or 

national laws in force in 

Pakistan. 

This makes it unclear to 

what extent the Islamic 

Republic of Pakistan 

considers itself bound by 

the obligations of the treaty 

and raises concerns as to 

the commitment of the 

Islamic Republic of 

Pakistan to the object and 

purpose of the Covenant. 

The Government of the 

Kingdom of the 

Netherlands considers that 

reservations of this kind 

must be regarded as 

incompatible with the 

object and purpose of the 

Covenant and would recall 

that, according to 

customary international 

law, as codified in the 

Vienna Convention on the 

Law of Treaties, 

reservations incompatible 
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   with the object andpurpose 

of a treaty shall not be 

permitted. 

The Government of the 

Kingdom of the 

Netherlands has also 

examined the reservation 

of the Islamic Republic of 

Pakistan with respect to 

Article 40 of the Covenant. 

The Government of the 

Netherlands considers that 

the supervisory machinery 

established under the 

Covenant, including the 

system of periodic 

reporting to the Human 

Rights Committee 

established pursuant to 

Article 40 forms an 

essential part of the treaty. 

Accordingly, a reservation 

such as the reservation of 

the Islamic Republic of 

Pakistan, in which a State 

Party declares not to 

recognize the competence 

of the Human Rights 

Committee to review and 

comment State periodic 

reports must be considered 

contrary to the object and 

purpose of the Covenant 

and shall therefore not be 

permitted. 

The Government of the 

Kingdom of the 

Netherlands therefore 

objects to the reservations 

of the Islamic Republic of 
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   Pakistan to the aforesaid 

Articles of the Covenant. 

This objection does not 

constitute an obstacle to 

the entry into force of the 

Covenant between the 

Kingdom of the 

Netherlands and the 

Islamic Republic of 

Pakistan.” 

Subsequently, in a 

communication received 

on 20 September 2011, the 

Government of Pakistan 

notified the Secretary- 

General that it had decided 

to partially withdraw the 

reservations, made upon 

ratification, to articles 3 

and 25 of the Convention. 

 

18. Qatar  Reservations upon 

accession: 

The State of Qatar does 

not consider itself bound 

by the following 

provisions of the 

International Covenant on 

Civil and Political Rights 

for the below mentioned 

reasons: 

1. Article 3 with regard 

to provisions related to the 

inheritance of power, for it 

contravenes the provisions 

of article 8 of the 

Constitution. 

2. Article 23.4, for it 

contravenes   the   Islamic 

Sweden ( 22 May 

2019) 

Sweden (22 May 2019) 

“The Government of 

Sweden has examined 

the statements and the 

reservation made by 

the State of Qatar upon 

accession to  the 

International Covenant 

on Civil and Political 

Rights. In this context 

the Government  of 

Sweden would like to 

recall, that under well- 

established 

international  treaty 

law, the name assigned 
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   Syariah. 

 
 

Statements upon 

accession: 

1. The State of Qatar 

shall interpret the term 

“punishment” in Article 7 

of the Covenant in 

accordance with the 

applicable legislation of 

Qatar and the Islamic 

Syariah. 

2. The State of Qatar 

shall interpret Article 18, 

paragraph 2, of the 

Covenant based on the 

understanding that it does 

not contravene the Islamic 

Syariah. The State of Qatar 

reserves the right to 

implement such paragraph 

in accordance with such 

understanding. 

3. The State of Qatar 

shall interpret that the term 

“trade unions” and all 

related matters, as 

mentioned in Article 22 of 

the Covenant, are in line 

with the Labor Law and 

national legislation. The 

State of Qatar reserves the 

right to implement such 

article in accordance with 

such understanding. 

4. The State of Qatar 

shall interpret Article 23, 

paragraph 2, of the 

Covenant in a manner that 

does not contravene the 

Islamic Syariah. The State 

of Qatar reserves the right 

to implement such 

to a statement whereby 

the legal effect of 

certain provisions of a 

treaty is excluded or 

modified, does not 

determine its status as 

a reservation to the 

treaty. Thus, the 

Government of 

Sweden considers that 

the statements in 

respect to Articles 7, 

18.2, 22, 23.2 and 27 

made by the State of 

Qatar concerning, in 

the absence of further 

clarification, in 

substance [constitute] 

reservations to the 

[Covenant]. 

The Government of 

Sweden notes that the 

interpretation and 

application of Articles 

3, 7, 18.2, 22, 23.2 and 

23.4 and 27 are made 

subject to general 

reservations by 

essentially referring to 

Islamic Syariah and/or 

national legislation. 

The Government of 

Sweden is of the view 

that such reservations, 

which do not clearly 

specify the extent of 

the derogations, [raise] 

doubt as to the 

commitment of the 

State of Qatar to the 
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   paragraph in accordance 

with such understanding. 

5. The State of Qatar 

shall interpret Article 27 of 

the Covenant that 

professing and practicing 

one's own religion require 

that they do not violate the 

rules of public order and 

public morals, the 

protection of public 

safe[t]y and public health, 

or the rights of and basic 

freedoms of others. 

object and purpose of 

the [Covenant]. 

According  to 

customary 

international law, as 

codified in the Vienna 

Convention on the Law 

of Treaties, 

reservations 

incompatible with the 

object and purpose of 

the [Covenant] shall 

not be permitted. It is 

in the common interest 

of states that treaties to 

which they  have 

chosen to  become 

parties are respected, 

as to their object and 

purpose, by all parties 

and that  states  are 

prepared to undertake 

any legislative changes 

necessary to comply 

with their obligations 

under the treaties. 

For this reason, the 

Government  of 

Sweden objects to the 

aforementioned 

reservations made by 

the Government of 

Qatar. The [Covenant] 

shall enter into force in 

its entirety between the 

two  States, without 

Qatar benefitting from 

its reservations.” 
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18. Republic of 
SENEGAL 

6 Jul 1970 s 
13 Feb 1978 r 

Declarations    recognising 
the competence of the 

Human Rights Committee 

under article 41. 
 

The Government of 

Senegal declares, under 

article 41 of the 

International Covenant on 

Civil and Political Rights, 

that it recognises the 

competence of the Human 

Rights Committee referred 

to in article 28 of the said 

Covenant to receive and 

consider communications 

submitted by another State 

Party, provided that such 

State Party has, not less 

than twelve months prior 

to the submission by it of a 

communication relating to 

Senegal, made a 

declaration under article 41 

recognising the 

competence of the 

Committee to receive and 

consider communications 

relating to itself. 

Article   41   –   Please 
refer to the People’s 

Democratic Republic 

of ALGERIA (Item 

No. 2) 

19. SYRIAN Arab 
Republic 

21 Apr 1969 a Declaration: 
 

1. The accession of the 

Syrian Arab Republic to 

these two Covenants shall 

in no way signify 

recognition of Israel or 

entry into a relationship 

with it regarding anymatter 

regulated by the said two 

Covenants. 

 

2. The Syrian Arab 

Republic considers that 

paragraph 1 of article 48 of 

the Covenant on Civil and 

Political Rights are 

Article 48 

1. The present 

Covenant is open for 

signature by any State 

Member of the United 

Nations or member of 

any of its specialised 

agencies, by any State 

Party to the Statute of 

the International Court 

of Justice, and by any 

other State which has 

been invited by the 

General Assembly of 

the United Nations to 

become a Party to the 

present Covenant. 
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   incompatible     with     the 
purposes and objectives of 

the said Covenants, in as 

much as they do not allow 

all States, without 

distinction or 

discrimination, the 

opportunity to become 

parties to the said 

Covenants. 

 

20. Republic of 
TUNISIA 

30 Apr 1968 s 
18 Mar 1969 r 

Declarations    recognising 
the competence of the 

Human Rights Committee 

under article 41. 

 

The Government of the 

Republic of Tunisia 

declares that it recognises 

the competence of the 

Human Rights Committee 

established under article 28 

of the said Covenant to 

receive and consider 

communications to the 

effect that a State Party 

claims that the Republic of 

Tunisia is not fulfilling its 

obligations under the 

Covenant. 

 

The State Party submitting 

such communications to 

the Committee must have 

made a declaration 

recognising in regard to 

itself the competence of 

the Committee under 

article 41 of the said 

Covenant. 

Article   41   –   Please 
refer to the People’s 

Democratic Republic 

of ALGERIA (Item 

No. 2) 

21. Republic of 
TURKEY 

15 Aug 2000 s 
23 Sep 2003 r 

Declarations: 
 

1. The Republic of Turkey 

declares that it will 

implement its 

obligations under the 

Covenant  in 

accordance to the 

obligations under the 

 

Article 27 

In those States inwhich 

ethnic, religious or 

linguistic minorities 

exist, persons 

belonging to such 

minorities shall not be 

denied the right, in 



167 
 

   Charter of the United 
Nations (especially 

Article 1 and 2 thereof). 
 

2. The Republic of Turkey 

declares that it will 

implement the 

provisions of this 

Covenant only to the 

States with which it has 

diplomatic relations. 

 

3. The Republic of Turkey 

declares that this 

Convention is ratified 

exclusively with regard 

to the national territory 

where the Constitution 

and the legal and 

administrative order of 

the Republic of Turkey 

are applied. 

 

 
 

Reservation: 

 

The Republic of Turkey 

reserves the right to 

interpret and apply the 

provisions of Article 27 of 

the International Covenant 

on Civil and Political 

Rights in accordance with 

the related provisions and 

rules of the Constitution of 

the Republic of Turkey and 

the Treaty of Lausanne of 

24 July 1923 and its 

Appendixes. 

community   with   the 
other members of their 

group, to enjoy their 

own culture, to profess 

and practise their own 

religion, or to use their 

own language. 

22. People's 
Democratic 

Republic of 

YEMEN 

9 Feb 1987 a Declaration: 
 

The Government of the 

People's Democratic 

Republic of Yemen 

declares that it does not 

consider itself bound by 

article 29, paragraph 1, of 

the said Convention, 

Article 29 
1. The members of the 

Committee shall  be 

elected by secret ballot 

from a list of persons 

possessing  the 

qualifications 

prescribed in article 28 

and nominated for the 
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   relating to the settlement of 
disputes which may arise 

concerning the application 

or interpretation of the 

Convention. 

purpose by the States 
Parties to the present 

Covenant. 

 

 

 

 

 

Although 51 OIC countries have ratified or acceded to the ICCPR, only 5 OIC countries have 

made declarations or reservations by reference to Syariah principles. Most of the declarations 

and reservations are related to freedom of religion and family law. With regard to the freedom 

of religion, the Human Rights Committee on Civil and Political Rights (CCPR) had in its 

General Comments241 Article 18 stated that the ICCPR permits restrictions on the freedom to 

manifest religion or belief only if limitations are prescribed by law and are necessary to protect 

public safety, order, health or moral, or the fundamental rights and freedom of others. However, 

restrictions may not be imposed for discriminatory purposes or applied in a discriminatory 

manner. 

 

 
3.5 Convergence and Divergence : Islamic Human Rights and ICCPR 

Despite the polemics over the universalism of the concept of human rights, there are stilla 

number of meeting points between the Islamic framework and the International Human 

rights standards. The points of convergence are based on universal standards laid downin 

Islam which are also present in other cultures which have been codified into international 

human rights instrument. Basic human rights in the International Human Rights law are 

prima facie compatible with  teachings of Islam . 

3.5.1 Areas of convergence are as follows : 
 

1. Basic individual rights 

The two paradigms established basic individual rights of mankind such as right to life 

in general terms and rights to security , liberty,human dignity. All forms of oppression 

are abolished including slavery and servitude through slave trade. All violations against 

the individuals or that which threaten the communal well being are not allowed in 

 

 

241 CCPR/C/21/Rev.1/Add.4 27 September 1993. 
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both frameworks. Through the conceptions of these rights and liberties and their 

interpretation are difference it is generally esablished that both paradigms provide for 

these fundamental rights. This would include right to life ( Article 6 ) , no torture , cruel 

and inhuman treatment ( Article 7 ), prohibition against slavery (Article 8) , prohibition 

against arbitarary arrest ( Article 9) of ICCPR. 

 
2. Equality of men and women 

 
Though both CDHRI and ICCPR agree to the equality of men and women before the 

law and in all financial and proprietary matters, the interpretation of such equality is 

both different in both regimes. Both declaration agree on the equality of right to human 

dignity , equal social standing and right to enter marriage without being coerced . Article 

5(a) of the CDHRI provides that both men and women have the right to marriage and 

none of should be prevented from exercising such rights. This agrees with Article 16 

(a) of the UDHR whcih provided that “ Men and women of full age ... have the right to 

marry and to found a family . They are entitled to equal rights as to marriage , during 

marriage and its dissolution. Article 23 ICCPR provide Article 23 

(1) The family is the natural and fundamental group unit of society and is entitled to 

protection by society and the State. (2) The right of men and women of marriageable 

age to marry and to found a family shall be recognized. (3) No marriage shall be entered 

into without the free and full consent of the intending spouses. 

 

 
3. Right to learning and education 

The right to learning and education is based on a universal value to develop the 

personality of mankind. The philosophy behind the right is the need to attain human 

perfection and this the initial duty of parents because the familty is ocnsidered as the 

first agent of socialiasation . Education develops the human personality and increases 

cross cultural understanding among people of idverse cultures. See Article 26 UDHR 

, Article 7 CDHRI. 

 

4. Freedom of thought and conscience 

Freedom of thought and conscience is respected by the two conventions subject to 

certain limitations. But in general terms, every person has the exclusive right to enjoy 

his or her scientific , literary and artistic acheivements . The moral and material 
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interest including the copyright of any great work will be the right of the creator unless 

he or she chooses to waive such right. This is clearly provided for for in Article 16 

of the CDHRI , Article 27(b) of the UDHR . 

 
5. Right to the presumption of innocence and rights of accused person 

In criminal trials, a fundamental guarantee for the accused person is presumption of 

innocence until it is otherwise proved through a fair and just judicial process in a court 

of law. Both paradigms generally agree that the punishment of crime must not be 

retroactive. Article 19(e) of the CDHRI confers the right to this important guarantee on 

the accused person and this is compatible with the provision of Article 11(a) of UDHR 

and Artcile10 , Article 14(2) of ICCPR. 

 
3.5.2 Areas of divergence 

Freedom of religion is one of the most controversial rights in international human rights 

law and the constitutions of states across the worl . It is difficult to reconcile the concept 

of International human rights and Islamic concept because the sources of law are different 

and divine revelation is a fundamental aspect of the Islamic law. 

 

 
a. Freedom of religion in the UDHR and the ICCPR 

Freedom of religion is provided in Article 18 of the UDHR242 and Article 18 of the ICCPR. 

Article 18 of the UDHR provides: 

Everyone has the right to freedom of thought, conscience and religion; tis right includes 

freedom to change his religion or belief, and freedom, either alone or in community with 

others and in public or private, to manifest his religion or belief in teaching, practice, 

worship and observance. 

 

Article 18 of the UDHR covers, not only freedom of religion, but also freedom of thought 

and conscience. The terms “thought”, “conscience” and “religion” are not defined int he 

UDHR. Karl Josef Partsch states that together the three terms cover “all possible attitude of 

the individual toward the world, toward society, and toward that which determines his 

 

 

 

 

 
 

242 GA Resolution 217A (III) see General Assembly Official Records, 3rd Session, Part 1, Resolutions, p 71. 
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fate and the destiny of the world, he it a divinity, some superior being or just reason and 

rationalism, or chance.”243 

 
Article 18 of the UDHR recognises that everyone has the right to, not only freedom of 

religion itself, but also freedom to manifest his/her religion. This right belongs to every 

individual and States should not deny this right. This provision states that a person’s right 

to freedom of thought, conscience and religion includes freedom to change his/her religon 

or belief. 

 

By virture of Article 29 of the UDHR, the right in Article 18 of the UDHR is balanced by 

everyone’s duties to the community244 and is subject to limitations determined by law for 

the purpose of securing respect for the rights and freedoms of others and of meeting the 

requirements of morality, public order and the general welfare. 

 
Article 18 of the ICCPR provides: 

 

1. Everyone shall have the right to freedom of thought, conscience and religion. This 

right shall include freedom to have or to adopt a relgion or belief of his choice, and 

freedom, either individually or in community with others and in public or private, 

to manifest his religion or belief in worship, observance, practice and teaching. 

2. No one shall be subject to coercion which would impair his freedom to have or to 
adopt a religion or belief of his choice. 

3. Freedom to manifest one’s religion or beliefs may be subject only to such limitations 

as are prescribed by law and are necessary to protect public safety, order, health, or 

morals or the fundamental rights and freedoms of others. 

4. The State Parties to the present Convention undertake to have respect for the liberty 

of parents and, when applicable, legal guardians to ensure the religious and moral 

education of their children in conformity with their own convictions. 

 

Article 18 of the ICCPR guarantees the right to freedom of religion as well as freedom of 

thought and conscience. This right includes freedom to have or adopt a religion or belief of 

one’s choice and freedom to manifest one’s religion or belief in worship, observance, practice 

and teaching. 

 
The freedom to have or adopt a religion or belief of one’s choice seems to be unrestricted. 

Article 18(2) prohibits coercion in the exercise of this freedom. Moreover, Article 4(2) of the 

 

243 Karl Josef Partsch, “Freedom of Conscience and expression, and Political Freedom” in Louis Henkin (ed), The 
International Bill of Rights: The Covenant on Civil and Political Rights (New York: Columbia University Press, 
1981), pp 209-245 at 213. 
244 Individuals’ duties to the community are, however, not listed in the UDHR. 
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ICCPR prohibits derogation by State Parties from Article 18 even in times of public 

emergency.245 

 
Freedom to manifest one’s religion or belief in worship extends to ritual and ceremonial acts 

and various practices integral to such acts e.g. building places of worship and displaying 

religious symbols; the observance and practice of religion include ceremonial acts and customs 

e.g. observing dietary regulations and wearing religious dress; the practice and teaching of 

religion includes acts integral to the conduct by religious groups of their basic affairs e.g. 

freedom to establish religious schools and prepare religious publications.246 

 
According to Article 18(3) of the ICCPR, freedom to manifest or practise one’s religion may 

be constrained. However, the limitations must be prescribed by law247 and only on the ground 

of public safety, order, health, or morals or the fndamental rights and freedom of others.248 For 

example, an issuance of a ban on a book that has caused or is likely to cause widespread riots 

in a religious community is a restriction justified on the grounds of public safety or order.249 

Limitation on ground such as national security which is not specified in article 18(3) are not 

allowed.250 

 
Concerning Article 18(4) of the ICCPR, the Human Rights Committee was of the view that 

public school instruction in subjects such as general history of religions and ethics should be 

givenin a neutral and objective way, and that provision must be made for non-discriminatory 

exemptions or alternatives that would accomodate the wishes of parents.251 

 

The freedom of religion is related to freedom of expression, freedom of assembly and 

association,252 right to education, non-discrimination and minority rights. Freedom of 

expression can be restricted for respect of the rights of others, including the others’ right to 

 
 

245 ICCPR, Article 4(2) 
246 Human rights Committee, general Comment 22, Article 18 (48th session, 1993), para 4. 
247 See also the Declaration on the elimination of All Forms of Intolerance and of Discrimination Based on 

Religion or Belief 1981, UNGA Resolution A/RES/36/55, Article 1(3). 
248 ICCPR, Article 18(3). See also the Declaration on the Elimination of All Forms of Intolerance and of 

Discrimination Based on Religion or Belief 1981, Article 1(3). 
249 Donna Arzt, “The Treatment of Religious Dissidents under Classical and Contemporary Islamic Law” in John 

Witte, Jr & Johan D van der Vyver (eds), Religious Human Rights in Global Perspective: Religious Perspective 

(The Hague Martinus Najhoff Publishers, 1996), pp 387-453 at 436. 
250 Human Rights Committee, General Comment 22, parra 8 
251 Ibid, para 6. 
252 See UDHR, Article 20; ICCPR, Articles 21-22 
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freedom of religion.253 Respecting the rights of others to freedom of religion includes respecting 

the right of religious persons not to be offended in their religous belief.254 Having laws that 

protect believers from matters that are bound to outrage them is a legitimate means of securing 

the right to freedom of religion.255 

 
State Parties to the ICCPR may have positive duties to protect religious believers from the 

intolerance, contempt and hatred of others.256Discrimination based on religion is prohibited by 

Articles 2(1), 4(1) and 26 of the ICCPR and Article 2(2) of the International Covenant on 

Economic, Social and Cultural Rights 1966. Article 27 of the ICCPR provides: 

 

In those States in which ethnic, religious or linguistic minorities exist, persons belonging 

to such minorities shall not be denied the right, in commnity with the other members of 

their group to enjoy their own clulture, to profess and practise their own religion, or to 

use their own language. 

 

Racial discrimination is also prohibited257 and it has a close connection with discrimination 

based on religion, because members of ethnic or racial minorities are very often members of 

religious minorities.258 In Islam , any from of racism in any form is also prohibited .Muslims 

believe that all people share in a common humanity.Racism whether as prejudice or 

disrimination undermines the dignity of people. In fact, Islam emphasizes humanity’s unity of 

origin and the essence of human fraternity which reinforces the general equality of all human 

beings regardless of differences in race, language, religion, gender or social status. 

 

 

 
b. Freedom to change religion 

 
Article 18 of the UDHR provides for “freedom to change ... religion or belief”, but such phrase 

is not repeated in Article 18 of the ICCPR. Instead the ICCPR used the phrase “to have or to 

adopt” in paragraphs (1)-(2) of Article 18 of the ICCPR. Martin Scheinin is of the view tha the 

phrase “to have or to adopt” in paragraphs (1)-(2) of article 18 of the ICCPR gives protection, 

 
253 ICCPR, Article 19(3)(a). 
254 Howard Davis, Human Rights Law Directions (Oxford: Oxford University Press, 2007), p 344. 
255 See Wingrove v United Kingdom (1997) 24 EHRR 1. 
256 See Davis, Human Rights Law Directions, p 320. 
257 International Convention on the Elimination of All Forms of Racial Discrimination, 1965, Article 5. 
258 Martin Scheinin, “Article 18” in Gudmunder Alredsson & Asbijim Eide (eds), The Universal Declaration of 

Human Rights: A Common Standard of Achievement (The Hague: Martinus Nijhoff Publishers, 1999), pp 379- 

392 at 385. 
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among other things, for the right to change religion.259 In 1993, the Human rights Committee 

observed that, “the freedom to ‘have or to adopt’ a religion or belief necessarily entails the 

freedom to choose a religion or belief, including the right to replace one’s current religion or 

belief with another or to adopt atheistic views.”260 

 
During the drafting of the UDHR, Saudi Arabia, with the support of a group of Muslim States, 

proposed an amendment to delete the phrase “freedom to change his religion or belief” from 

Article 18 but the proposal was rejected.261 Subsequently, at the time of its adoption, Saudi 

Arabia abstained from voting, objecting to the UDHR because the concept of human rights 

therein, in particular its provision of freedom to change religion, was contrary to Islam.262 

During the drafting of the ICCPR, as the express mention of the right to change one’s religion 

was opposed, the phrase “to have or to adopt” was used.263 The non-use of the phrase “to change 

relion or belief” shows that the drafters of the ICCPR recognised he Muslim States’ opposition 

to apostasy from Islam. It is submitted that article 18 of the ICCPR does not guarantee absolute 

freedom to change one’s religion or belief. Several Muslim States are not parties to the 

ICCPR,264 while several which are have made reservations with regard to Article 

18.265 As an alternative, Muslim States Members of the Organisation of the Islamic Conference 

(OIC) adopted the CDHRI,266 Article 10 thereof, regarding freedom of religion which declares: 

 

Islam is the religion of true unspoiled nature. It is prohibited to exercise any form of 

pressure on man or to exploit his poverty or ignorance in order to force him to change his 

religion to another religion or to atheism. 

 

The Islamic concept of human rights in the CDHRI is different from that in the UDHR and the 

ICCPR. Domestically, Muslim States generally prohibit or restrict Muslims from changing 

their religion to a non-Islamic religion. It is submitted that because of the inconsistent State 

 

 
259 Scheinin, “Article 18”, p 383 
260 Human Rights Committee, General Comment 22, para 5 
261 Scheinin, “Article 18”, p 381 
262 Arzt, “Treatment of Religious Dissidents under Classical and Contemporary Islamic Law,” p 425; Abdul Aziz 
Bari, “Isu Murtad dan Kebebasan Beragama dalam Kerangka Perlembagaan Persekutuan” in Farid Sufian Shuaib 
(ed), Murtad: Kedudukannya di Sisi Islam dan Perlembagaan Malaysia (Petaling Jaya: Intel Multimedia dan 
Publication, 2005), pp 43-58 at 44. 
263 Scheinin, “Article 18”, p 383 
264 Examples are Saudi Arabia and Malaysia. 
265 For example, Bahrain has made a reservation that it interprets Articles 3, 18 and 23 in a way not affecting the 

Shari’ah; Maldives has made a reservation tha the application of Article 18 of the ICCPR shall be without 

prejudice to its Constitution; and Mauritania has made a reservation that the application of Article 18 of the ICCPR 

shall be without prejudice to the Shari’ah. 
266 The CDHRI was adopted on August 5, 1990 by 45 foreign ministers of the OIC. 
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practice including in drafting provisions on freedom of religion in international human rights 

documents, freedom to change religion is not a rule of customary international law.When one 

compare between provision of Article 18 of UDHR and Art of ICCPR and Article 10 of the 

CDHRI, a remarkable difference will be noticed because the concept of the freedom of religion 

is not recognized in the Islamic concept of rights.Article 10 of the CDHRI and ArticleXIII of 

the UIDHR respect the religious identity of the others but uphold the Quranic priciple of no 

“compulsion in religion” . But Muslims consider religion as an untouchable area which must 

be respected by all means. Muslims are not free to change their religion or belief becausehaving 

entered oneself into the religion of Islam, which includes administration of states , anyattempt 

to apostatise will be tantamount to blasphemy or even treason. This will aways bethe 

position of Islam whcih cannot be reconciled with the position of ICCPR and UDHR. 

 

c. Gender Equality 

Another differing position between the two systems is Article 6 of the CDHRI and Article 3 

of ICCPR and Article 7 of UDHR ( Equality before the Law). The provision relating to equality 

between women is interpreted differently in Islam. The Western concept of human rights has 

often been emphasized as gender equality . Equality of mankind is a concept recognised and 

accepted in Islam, but Islam also provide the differing responsibilities given to both men and 

women which are complementary to each other rather than competitive. Hence, it is gender 

equity that is emphasized in Islam rather than gender equality. 

 

 

 
d. Freedom from discrimination and rights to marriage and family life 

The UDHR( Article 16) and ICCPR ( Article 23) provide for freedom from discrimination and 

rights to marriage and family life. However, there are some points of divergence which are 

irreconcilable between the two concepts of human rights. A significant case is the issue of gay 

marriage ( same sex marriage) which has attracted significant attention on the global scene. 

The Islamic concept of human rights is clear on this issue; gay marriage is prohibited in Islam 

as the rights to marriage and family life are only conferred on two mature and sane persons of 

the opposite sex who possess the legal capacity to marriage contract. Gay marriage, 

homosexuality and lesbianism are prohibited in Islam just as solemnization of such marriage is 

illegal under the law. 
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A related issue is freedom from discrimination ( Article 23 and Article 26 ICCPR). The civil 

rights of the gays have been advocated by gay activitists under different provision of the State 

constitutions and international human rights .From an Islamic standpoint on issues of marriage, 

gays can never have the right confered on other human beings in the Islamic state since their 

condition is not only considered as as a gross violation of Islamic law but a punishable act under 

the Law. 

 

 
3.6 Civil and Syariah Framework on Religious Issues 

 

While the Constitution and laws of Malaysia do provide protections for freedom of religion or 

belief, they fall short of the protections required under international human rights law and 

standards. This is due in part to a conception of religious freedom that is centred on the 

administration of religious affairs, rather than on the protection of individual rights. 

Constitutional protection of Islam as the State religion, and lack of clarity regarding the 

jurisdiction of civil courts vis-à-vis Syariah courts, further complicate how the right to freedom 

of religion or belief is protected in practice in the country. 

 

3.6.1 Islam as a State religion 

 
The 1957 Federal Constitution of Malaysia accords a special status for Islam. Article 3(1) 

states that “Islam is the religion of the Federation; but other religions may be practiced in 

peace and harmony in any part of the Federation”. Practice and recognition of a “State 

religion” is not per se contrary to international law. However, the authorities must ensure 

that any establishment of a State religion does not impair the enjoyment of any rights, and 

does not produce outcomes that discriminate against those who profess a religion other 

than Islam, or those who do not profess any religion at all.267 

 
The interpretations as to what the establishment of a ‘religion of the Federation’ entails 

are wide ranging and varied. At play are questions such as: how does the establishment 

of a State religion impact those who profess that religion? How does it impact those who 

 

 
267 The Human Rights Committee in setting out the scope of limitations under Article 18 of the 

ICCPR has recognized that a “State religion” must not result in “any impairment of the freedoms 

under Article 18.” The Committee has emphasized that those who do not accept the official 

ideology of the State must be protected against discrimination. 
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do not profess the State religion? To what extent can providing special protection and 

status to a State religion impede protection of the rights of religious minorities and other 

marginalized and at-risk groups? 

 
Some of these questions have been considered by the judiciary, including the Supreme 

Court of Malaysia. For instance, in the case of Che Omar bin Che Soh v Public Prosecutor 

(‘Che Omar’), the Court found that the framers of the Constitution understood Islamic 

law to apply narrowly to law pertaining to personal matters, such as marriage, divorce 

and inheritance. The Court rejected arguments that the operation of Article 3 would 
268 

essentially void laws that are contrary to Islamic law as a general matter. However, 

despite the ruling, the interpretation and application of Article 3(1) remains contested, and 

judicial actions continue to be brought seeking to invalidate laws on similar grounds.This 

ambiguity over the scope and interpretation of Article 3(1), which has intensified asa 

result of the introduction of Article 121(1A) into the Constitution in 1988 as noted below, 

has had implications for the question of whether and when jurisdiction lies with civil 

versus Syariah courts – including in cases involving human rights violations. 

 
3.6.2 Freedom of religion 

 
 

The Constitution provides a number of important protections for the right to freedom of religion 

or belief. Article 11 of the Constitution guarantees the right of every person to “profess and 

practice [their] religion, and to propagate it”, subject to constitutional limitations set out in 

Article 11(4). Article 11(3) of the Constitution also recognizes the right of each religious group 

to “manage its own religious affairs, to establish and maintain institutions for religious or 

charitable purposes, and to acquire and own, hold and administer property”.269 Thus, while the 

Constitution recognizes an individual right to freedom of religion, it is defined within the ambit 

of Article 11(3), which protects the rights of religious groups to manage their own affairs. 

Notably, Article 12(2) of the Constitution further provides that “every religious group has the 

right to establish and maintain institutions for the education of children in its own religion. 

 

 

 
268 In the case, the Court rejected an appeal from a lower court that had ruled against a petition seeking a ruling 
that the death penalty was unconstitutional because it violated Islamic law and principles. See Che Omar bin 
Che Soh v Public Prosecutor ( 1988) 2 MLJ 55, paras 55 to 56. 
269 Article 11(3) of the Federal Constitution. 
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Equality and non-discrimination are addressed in Article 8, which provides that “all persons 

are equal before the law and entitled to the equal protection of the law”. Article 8 further 

provides that “except as expressly authorized by this Constitution, there shall be no 

discrimination against citizens on the ground only of religion, race, descent, place of birth or 

gender in any law or in the appointment to any office or employment under a public authority 

or in the administration of any law relating to the acquisition, holding or disposition of property 

or the establishing or carrying on of any trade, business, profession, vocation or 

employment.”270 While these provisions create a strong basis for the protection of freedom of 

religion or belief, as well as non-discrimination, they are subject to limitations that are 

incompatible with international human rights law and standards. 271For instance, the definition 

of ‘freedom of religion’ in Article 11 of the Constitution, limited to the ‘profession, practice 

and propagation’ of one’s religion, is overly narrow and does not expressly include the freedom 

to have or adopt a religion or belief of one’s choice. Article 11 does not provide for the freedom 

to manifest one’s religion or belief in ‘worship, observance, practice and teaching,’ 

fundamental elements of the right to freedom of religion and belief under the Article 18 of the 

UDHR and the ICCPR. 

 

In addition, Article 11(4) imposes limitations on the right to propagate any religious 

doctrine or belief “among persons professing the religion of Islam” in line with state and 

federal laws, and gives state and federal legislative bodies the power to promulgate laws 

that restrict and control the propagation of religious doctrine to Muslims.272 Article 11(5) 

includes a more general limitation, prohibiting “any act contrary to any general law 

 
270 Article 8(5), however, omits certain measures from the ambit of this general protection, namely “any 
provision regulating personal law” and “any provision or practice restricting office or employment”. Article 
8(5): 
271 In General Comment 22, the Human Rights Committee has affirmed that the freedom to “have or to adopt” a 

religion or belief necessarily entails the freedom to choose a religion or belief, including the right to replace 

one’s current religion or belief with another religious belief or to adopt atheistic views, and the right to retain 

one’s religion or belief. It further stressed that “the practice and teaching of religion or belief includes acts 

integral to the conduct by religious groups of their basic affairs…the freedom to establish seminaries or 

religious schools and the freedom to prepare and distribute religious texts or publications." Human Rights 

Committee, General Comment 22, paras 4-5. 

272 Article 74(2) of the Constitution provides that “Without prejudice to any power to make laws conferred 

on it by any other Article, the Legislature of a State may make laws with respect to any of the matters 

enumerated in the State List (that is to say, the Second List set out in the Ninth Schedule)) or the Concurrent 

List.” The State List includes “Islamic law and personal and family law of persons professing the religion 

of Islam, including the Islamic law relating to succession, testate and intestate, betrothal, marriage, divorce, 

dower, maintenance, adoption, legitimacy, guardianship, gifts, partitions and non-charitable trusts.” 



179 
 

relating to public order, public health or morality,” the ambiguity of which makes it prone 

to inconsistent or arbitrary enforcement. The language of Article 11(3), along with other 

provisions that protect the rights of religions groups (such as 12(2)), also create a tension 

between the protection of individual rights and the rights of religious communities, 

illustrated in the case of the right of religious groups to provide religious education to 

children (see Indira Gandhi case). 

 
Article 8 of the Constitution recognizes the right to equality and freedom from non- 

discrimination, there are no laws that specifically protect religious minorities from 

discrimination or unequal treatment. The Constitution also provides no specific 

protections for the freedom of ‘thought and conscience’, which includes the freedom to 

have a theistic, non-theistic or atheistic beliefs and the freedom from coercion to adopt a 

religion or belief of one’s own choice. 

 
Article 11 is also bolstered by other constitutional provisions. First, to combat subversion, 

Article 149 permits the enactment of laws which would otherwise be inconsistent with 

selected fundamental rights such as freedom of speech or personal liberty. However, it 

does not permit any encroachments on religious freedom. Second, even if a state of 

emergency is declared, any emergency laws enacted thereafter cannot curtail freedom of 

religion. Third, Article 8 prohibits discrimination on the grounds of religion against public 

sector employees; in the acquisition or holding of property; and in any trade, business or 

profession. 

 
It is also notable that freedom of religion is in no way affected by Article 3 namely 

establishment of Islam as the religion of the Federation. Article 3(4) states that nothing in 

Article 3 derogates from any other provision in the Constitution. Be that as it may, the 

freedom of religion is subject to several restraints. Article 11(5) limits this freedom on 

grounds of public order, public health or morality. Thus, any religious act deemed contrary 

to general laws relating to these grounds is unsustainable under Article 11. In thecase of 

Muslim citizens, there may be additional restraints to religious freedom by virtue of 

Schedule 9, List II, Item I of the Constitution. This grants power to State Assemblies to 

enact laws to punish Muslims for offences against the precepts of Islam, such as 
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khalwat, adultery, apostasy, gambling, drinking and deviationist activities.273 

 

A more controversial provision is Subsection 4’s limitation on the propagation of religion 

among Muslims. It would appear that this subsection contradicts the ideaof 

religion freedom, especially for those religions that regard proselytizing as a crucial part 

of worship. Contrary to this view are some important arguments.   First,  laws 

controlling propagation are meant “to prevent Muslims from being exposed to heretical 

religious doctrines, be they of Islamic or non-Islamic origin,  and 

irrespective of whether the propagators are Muslims or non- Muslims.” Second, 

Subsection 4 does not in and of itself restrict propagation. Sheridan and Groves argue 

that it merely renders that it constitutional for state law (or federal law in the case of the 

Federal Territories) to control or restrict propagation. Case law has to a certain extent, 

been instrumental in developing restraints on religious freedom. This is particularly true 

of the word ‘practice’ in Article 11, culminating in the non- mandatory practices 

doctrine. In essence, this means that freedom of religion extends only to those practices 

and rituals that are essential and mandatory. 

 
In Hjh Halimatussaadiah bte Hj Kamaruddin v Public Services Commission274, 

Malaysian & Another the court rejected a woman’s appeal to wear a purdah (a headdress 

covering a woman’s entire face except the eyes) to work because the government was 

entitled to forbid non –essential and optional religious traditions in the interest of the 

public service. Similarly, in Meor Atiqulrahman bin Ishak & Others v. Fatimah Sihi & 

Others,275 the court rejected demands by Muslim boys to be allowed to wear turbans to 

school. 

 
3.6.3 State and Federal Laws 

The power to promulgate laws at the federal level applicable to the entire country rests 

with Parliament, pursuant to Article 66 of the Constitution,276 while laws applicable to 

 

273 Article 11(5) of the Federal Constitution . See also Masum , Freedom of Religion under the Malaysian 
Federal Constitution, 2 CLJ 1 (2009) 
274 (1994) 3 MLJ 61 
275 (2006) 4 MLJ 605 
276 Article 66(1) of the Constitution provides “The power of Parliament to make laws shall be exercised by 

Bills passed by both Houses (or, in the cases mentioned in Article 68, the House of Representatives) and 
except as otherwise provided in this Article, assented to by the Yang di-Pertuan Agong.” 
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states are enacted by State Legislative Assemblies, pursuant to Article 73.277 Article 74 of 

the Constitution provides for division of power between Parliament and State Legislative 

Assemblies.278 

A wide range of religious and family matters fall within the jurisdiction of the states, including 

Islamic law pertaining to personal and family matters. Article 74(2) of the Constitution confers 

power on State Legislative Assemblies, through the ‘State List’, to make laws pertaining to 

Islamic personal law, including “personal and family law of persons professing the religion of 

Islam, including Islamic law relating to succession, testate and intestate, betrothal, marriage, 

divorce, dower, maintenance, adoption, legitimacy, guardianship, gifts, partitions and non- 

charitable trusts.”279 . Islamic law, including laws on the administration of Islamic affairs and 

Syariah Criminal Enactments, is enacted by State Legislatures and is exclusively applicable to 

persons professing the religion of Islam. At the federal level, Chapter XV of the Penal Code 

covers ‘Offences relating to religion’, including ‘disturbing a religious assembly’ and defiling 

a place of worship.280 Section 3 of the Sedition Act 1948, which criminalizes acts that “promote 

feelings of ill will and hostility between different races or classes of the population of 

Malaysia”,281 has also been used to suppress religious freedom or punish actions deemed to 

offend religious sensitivities. 

 

277 Article 73 of the Constitution provides for the distribution of competencies as between of federal and 

State authorities. Article 73(a) provides that Parliament may make laws for the whole or any part of the 
Federation and laws having effect outside as well as within the Federation; 73(b) stipulates that “the 

Legislature of a State may make laws for the whole or any part of the State”. 

 
 

278 Article 74 of the Constitution provides that “Parliament may make laws with respect to any of the matters 

enumerated in the Federal List or Concurrent List, (that is to say, the First or Third List, set out in the Ninth 
Schedule). Examples contained in the First List include “external affairs, including (a) treaties, agreements 
and conventions with other countries and all matters which bring the Federation into relations with any 
other country, Defence of the Federation or any part thereof, internal security.” 

 
 

279 Article 74(2) Article 74(2) of the Constitution provides that “Without prejudice to any power to make laws 

conferred on it by any other Article, the Legislature of a State may make laws with respect to any of the matters 
enumerated in the State List (that is to say, the Second List set out in the Ninth Schedule)) or the Concurrent 
List.” The State List includes “Islamic law and personal and family law of persons professing the religion of 
Islam, including the Islamic law relating to succession, testate and intestate, betrothal, marriage, divorce, dower, 
maintenance, adoption, legitimacy, guardianship, gifts, partitions and non-charitable trusts.” 

280 Section 295 of the Penal Code: ‘Injuring or defiling a place of worship with intent to insult the religion 

of any class’, Section 296: Disturbing a religious assembly, Section 297: Trespassing on burial places, etc., 

Section 298: Uttering words, etc., with deliberate intent to wound the religious feelings of any person, 

Section 299: Causing, etc., disharmony, disunity, or feelings of enmity, hatred or ill will, or prejudicing, 

etc., the maintenance of harmony or unity, on grounds of religion. 

 
 

281 Section 3(1)(e) of Sedition Act 1948 
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3.6.4 Jurisdiction of the Courts on religious matters 

Malaysia has a dual legal system comprising both a common-law system applying general 

law applicable to all persons throughout the country, and Islamic law, applicable only to 

people professing the Islamic faith. This means that many cases concerning religious 

freedom are the subject of jurisdictional disputes – often decided in favour of the 

jurisdiction of Syariah courts. 

In 2018 the Committee on the Elimination of Discrimination against Women issued its 

Concluding observations on the combined third to fifth periodic reports of Malaysia. The 

Committee stated that it was “concerned about the existence of a parallel legal system of 

civil law and multiple versions of Syariah law, which have not been harmonized in 

accordance with the Convention, as previously recommended by the Committee (see 

CEDAW/C/MYS/CO/2, para. 14), which leads to a gap in the protection of women 

against discrimination, including on the basis of their religion.”282 

 
Cases concerning limits to or protection of religious freedom have often been a subject of 

jurisdictional dispute – particularly surrounding the question of whether Art 121 (1A) grants 

exclusive jurisdiction, including in respect of judicial review, to the Syariah courts in all matters 

relating to Islam. This confusion within the legal framework places the well-being of children 

and families, in particular, at risk. This situation has been complicated further by a 1988 

amendment to Article 121(1) of the Constitution. 

 
In 1988, the Constitutional Amendment Act amended Article 121(1) of the Constitution to 

remove judicial powers ‘vested’ in the High Courts to supervise and review lower subordinate 

courts.283 Article 121(1) now provides that the High Courts and lower courts have “jurisdiction 

 

282 Para 11 of the Concluding observations of the Committee on the Elimination of Discrimination against 

Women: Malaysia, CEDAW/C/MYS/CO/3-5, 14 March 2018. 

 
283 Subject to Clause (2) the judicial power of the Federation shall be vested in two High Courts of co- 

ordinate jurisdiction and status, namely—(a) one in the States of Malaya, which shall be known as the High 

Court in Malaya and shall have its principal registry in Kuala Lumpur; and (b) one in the States of Sabah 

and Sarawak, which shall be known as the High Court in Borneo and shall have its principal registry at such 

place in the States of Sabah and Sarawak as the Yang di-Pertuan Agong may determine; (c) (Repealed), and 

in such inferior courts as may be provided by federal law. 
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and powers as may be conferred by or under federal law”. This amendment was brought into 

force by the former Prime Minister in the context of a constitutional crisis, following a series 

of judicial decisions challenging Executive’s decisions and powers, and has been the subject of 

significant criticism for infringing on judicial independence.284 

The Constitutional Amendment Act 1988 further amended Article 121 (1A) of the 

Constitution, providing that civil courts “shall have no jurisdiction in respect of any matter 

within the jurisdiction of the Syariah courts”. This amendment has resulted in a lack of 

clarity in law as to whether civil High Courts would retain powers of judicial review, 

including over matters involving Islam.285 These amendments and their subsequent 

judicial interpretations have given rise to an expansion of the jurisdiction of Syariah courts 

at the expense of civil courts. 

 
In the 2007 case of Subashini Rajasingam v Saravanan Thangathoray (‘Subashini’), the 

Federal Court noted that “although the Syariah courts are state courts, they are not lower 

in status than the civil courts… they are of equal standing under the (Federal Constitution) 

(and) this recognition of the Syariah courts was largely due to Article 121(1A)”.286In the 

case of Lina Joy v Majlis Agama Islam Wilayah Persekutuan (‘Lina Joy’) in the same 

year, the Federal Court held that Syariah courts, and not civil courts, had jurisdiction to 

consider cases of conversion out of Islam, even though such cases were not expressly 

covered under state laws.287 

 
In 2018, however, in a landmark ruling in the case of Indira Gandhi Mutho v Pengarah Jabatan 

Agama Islam Perak & Ors And Other Appeals (‘Indira Gandhi’), the Federal Court clarified 

 

284 Tew , Y. The Malaysian Legal system : A Tale of two Courts, 19 Commonwealth Jud. J. 3-7 (2011) pp 3 to 
4; Foo. Richard S.K,Malaysia – Death of a Separate Constitutional Judicial power ‘ , Singapore Judicial 
Studies (2010) pp 227- 230. 

 
285 Some commentators have suggested that Article 121 (1A) does not exclude powers of civil High Courts to 

judicially review Syariah Court decisions. See Tew, Y., ‘The Malaysian Legal System: A Tale of Two Courts’, 
19 Commonwealth Jud. J. 3-7 (2011), p. 5; Harding, A. (1996) ‘Law, Government and the Constitution of 
Malaysia’, pp. 136 to 137; Sivaperegasam, R., Rajanthiran, P., ‘The Impact Of Art.121 (1a) 1988 On Art. 11 - 
The Freedom Of Religion In The Federal Constitution Of Malaysia: The Apostasy case Of Lina Joy’, Sejarah, 
No. 26, Bil. 1, Jun 2017, p.118. 

 
286 Subashini Rajasingam v Saravanan Thangathoray (2007) 7 CLJ 584, at para. 23. 

 
287 Lina Joy v Majlis Agama Islam Wilayah Persekutuan (2007) 4 MLJ 585, at paras 15 and 16. Note 

dissenting opinion of Richard Malanjum FCJ. 
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that Parliament could not remove the power of judicial review by civil courts through a 

constitutional amendment, and that “judicial power cannot be conferred on any other body 

whose members do not enjoy the same level of constitutional protection as civil court judges 

do to ensure their independence”.288 The judgment further expressly noted that “under Article 

121(1) of the Federal Constitution, judicial power is vested exclusively in the civil High Courts. 

The jurisdiction and powers of the courts cannot be confined to federal law.”289Civil courts have 

also often pre-emptively removed themselves from deciding on cases involving the issue of 

Islamic faith, most notably in cases involving apostasy or conversion out of Islam, such as a 

case in which a person sought the deletion of the word “Islam” from a National Identification 

Card.290 

 
3.6.5 Issues on Conversion, interfaith conflict and apostasy 

Constitutionally, religious conversion does not only involve questions of religious freedom, but 

also the role of Islam as religion of the Federation, specific Islamic rules on apostasy, the role 

of Syariah courts, as well as one’s ethnic status. The most pertinent issue is whether the exercise 

of this freedom includes the freedom of Muslims to renounce the Islamic faith. The Malaysian 

courts have dealt with conversions and apostasy many times over the years, and the results are 

quite varied. For one, there is the notable case of Soon Singh. Soon Singh was brought up as a 

Sikh but converted to Islam, later renounced Islam, and sought a declaration in the Kuala 

Lumpur High Court that he was no longer a Muslim. The court dismissed his application on the 

grounds that the subject matter in the application fell within the jurisdiction of the Syariah 

Courts. In Kamariah bte Ali,291 a cult member was sentenced to two years in jail for apostasy. 

There is also the case of Siti Fatimah Tan Abdullah v. Majlis Agama Islam Pulau Pinang, 292 

which saw the courts exercising some degree of leniency in allowing the appellant, who 

converted to Islam to marry an Iranian, to later renounce the religion. 

 
 

288 Indira Gandhi A/P Mutho v Pengarah Jabatan Agama Islam Perak and 2 Others, and 2 Other Appeals 

(2018) MYFC 3, at paras 42, 47. 

 
 

289 Indira Gandhi A/P Mutho v Pengarah Jabatan Agama Islam Perak and 2 Others, and 2 Other Appeals (2018) 
MYFC 3, at para 52. 

 

290 Lina Joy v Majlis Agama Islam Wilayah Persekutuan & lain (2007) 3 CLJ 557. 

 

291 (2002) 3 MLJ 657 
292 (2006) Cas 07100-043-0191-2006 (Syariah High Court of Pulau Pinang) 
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However, it was Lina Joy that has gained international attention and widespread local debate. 

293 Joy argued that the National Registration Department’s (NRD’s) requirement of a Syariah 

court’s confirmation of her conversion violated her constitutional right to freedom of religion. 

The Federal Court, however, upheld the NRD’s requirement before Joy could officially change 

her religious status on her identity card. The majority opinion also held that one can renounce 

Islam but still must follow Islam’s procedure to do so, and agreed with submissions of various 

Muslim Non-Governmental Organizations (NGOs) that wilful and whimsical conversions could 

cause chaos to Islam and its adherents. Although this case was largely an administrative law 

matter, it was also rife with important constitutional questions. 

First, if we view the rights provisions as a mechanism of preventing State interference with a 

citizen’s fundamental liberties, Joy’s argument is plausible. Indeed, civil and political rights, 

such as religious freedom, are of a negative nature; that is, the State simply must not encroach 

upon a citizen’s exercise of those rights. Second, the fact that the majority required adherence 

to particular procedures for renouncing Islam (namely, a Syariah court confirmation), and that 

considering the effect on Muslims is contestable, this suggests that Article 11 is being read in 

light of Article 3. The constitutional basis of this approach is because Article 3(4) clearly states 

that the establishment of Islam as the religion of the Federation does not affect other provisions 

of the Constitution. The majority holding also treads on the constitutional guarantee of equality 

regardless of race or religion. From an Islamic perspective, it is worth mentioning that apostasy, 

once committed (for instance, by pronouncing oneself to have or intend to renounce Islam), is 

considered valid regardless of its endorsement by any particular authority. 

 
State laws criminalize acts of apostasy, often making those convicted liable to large fines and 

even prison sentences. In the state of Perak, for example, apostasy is defined as "any Muslim 

who by his word or conduct whatsoever intentionally claims to cease to profess the religion of 

 

 

293 Carolyn Evans, Constitutional Narratives: Constitutional Adjudication on 

Religious Clauses in Australia and Malaysia, 23 EMORY INT’L L. REV. 437, 

460 (2009). 
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Islam or declares himself to be non-Muslim”, and is punishable with up to two years’ 

imprisonment or a fine of RM 3,000 .294 The state of Pahang criminalizes the act of ‘claiming 

to be a non-Muslim’, an ‘attempt to leave the religion of Islam’, and the act of ‘declaring to 

leave the religion of Islam for any purpose’295 with a penalty of up to three years’ imprisonment, 

a fine of RM 5,000 , or both, and to whipping of not more than six strokes.296 The states of 

Malacca, Sabah and Terengganu criminalize apostasy with fines and/or imprisonment, as in 

Perak and Pahang.297 

State laws do permit the act of renouncing Islam, though the implementation of these 

regulations in practice effectively prevents a Muslim from leaving the religion. While the state 

of Negeri Sembilan provides for a process of ‘Renunciation of the Religion of Islam’, a 

declaration from the Syariah High Court must be obtained in order to renounce Islam, it must 

be made in open court and the person in question must undergo counselling sessions.298 The 

state of Malacca contains a similar provision for the “attempt to leave Islam” that requires an 

individual to spend time in a counselling session for ‘education’ and to ‘repent’.299 

 

 

 
294 Section 13 of the Perak Islamic Criminal Law Enactment of 1992. Note that even though this Perak law 

is technically a law criminalizing blasphemy, as there is no clear distinction between apostasy and 

blasphemy in Malaysian jurisprudence, this offence is also one criminalizing apostasy. See Mohamed Azam 

Mohamed Adil, ‘Law of Apostasy and Freedom of Religion in Malaysia’, Asian Journal of Comparative 

Law 2(1), January 2007, pp. 177 to 199. Available at: https://core.ac.uk/download/pdf/78276405.pdf 

 

295 Section 8, 9 and 10, Pahang Enactment No. 11 of 2013, Syariah Criminal Offences Enactment 2013. 
296 Section 185 of the Administration of the Religion of Islam and the Malay Custom Enactment of 1982 

provides "Any Muslim who states that he has ceased to be a Muslim, whether orally, in writing or in any 

other manner whatsoever, with any intent whatsoever, commits an offence, and on conviction shall be liable 

to a fine not exceeding five thousand ringgit or to imprisonment for a term not exceeding three years or to 

both and to whipping of not more that six strokes." 

 
 

297 See Sections 55(1) and 55(2) of Sabah state’s Islamic Criminal Law Enactment of 1995; Section 29 of 

the Terengganu Administration of Islamic Law Enactment of 1996 

 
 

298 Section 119 of the Administration of the Religion of Islam (Negeri Sembilan Enactment) 2003. 

 
 

299Section 66 of the Syariah Offences Enactment (Malacca) 1991, in Malay at, 
http://www2.esyariah.gov.my/esyariah/mal/portalv1/enakmen2011/State_Enact_Ori.nsf/100ae747c72 
508e748256faa00188094/3f927e711202b1c54825707d002b3805?OpenDocument; Section 209 (2) of the Melaka 
Administration of Islamic Law Enactment of 1986 provides that any Muslim declaring him or her self to leave 
the religion of Islam will be treated as insulting Islam, and upon be subject to a fine not exceeding RM 3,000 or 
imprisonment for a term not exceeding one year or both. 

http://www2.esyariah.gov.my/esyariah/mal/portalv1/enakmen2011/State_Enact_Ori.nsf/100ae747c72508e748256faa00188094/3f927e711202b1c54825707d002b3805?OpenDocument
http://www2.esyariah.gov.my/esyariah/mal/portalv1/enakmen2011/State_Enact_Ori.nsf/100ae747c72508e748256faa00188094/3f927e711202b1c54825707d002b3805?OpenDocument
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The dual jurisdiction issue again arises in the context of conversion cases. When the issue of 

conversion is brought before civil courts, they have often ceded jurisdiction to Syariah courts, 

which wield considerable power over personal and family matters. Syariah courts have the 

power to deny applications submitted by Muslims to convert out of Islam, and have often 

ordered applicants into ‘rehabilitation’, counselling sessions, and other interventions. 

 
In a recent case, a Malay appellant filed an appeal with the Court of Appeal to determine 

whether Sarawak’s Syariah Court had the jurisdiction to deal with a case of apostasy. In this 

case, the appellant had sought to change her name in her identification card from Syarifah 

Nooraffyzza binti Wan Hosen to Vanessa Elizabeth after converting to Christianity. The 

Sarawak Islamic State Department denied her request, ordered her to attend counselling 

sessions, and refused to provide the ‘letter of release from the religion of Islam.’ The appellant 

sought a mandamus order to compel state authorities to issue the letter of release.300 

 
In its decision delivered in July 2017, the Court of Appeal, noting that “Malaysia has a unique 

system of legal pluralism”, held that Syariah courts had jurisdiction to deal with the issue of 

conversion out of Islam as Federal Courts had “consistently spoken that apostasy is a matter 

within the jurisdiction of the Syariah Court”.301 Notably, this decision also rejected appeals by 

three other joint appellants, all of whom were non-Malays who had converted to Islam to marry 

and had sought to leave Islam after divorce or death of their partner.302 

 
300 Syarifah Nooraffyzza Wan Hosen v Director of the Sarawak Islamic State Dept & Ors (2018) 3 CLJ 620. 

 

 
301 See Syarifah Nooraffyzza Wan Hosen v Director of the Sarawak Islamic State Dept & Ors (2018) 3 CLJ 620, 

paras 5, 20, 36. The Court Identified the following cases as precedent: Soon Singh Bikar Singh v. 

Pertubuhan Kebajikan Islam Malaysia (PERKIM) Kedah & Anor [1999] 1 MLJ 489; Majlis Ugama Islam 

Pulau Pinang dan Seberang Perai v. Shaik Zolkaffily bin Shaik Natar & Ors [2003] 3 MLJ 705; (Lina Joy 

lwn. Majlis Agama Islam Wilayah Persekutuan Dan Lain-Lain [2007] 4 MLJ 585; Hj Raimi bin Abdullah 

v. Siti Hasnah Vangarama Abdullah And Another Appeal [2014]. 

 

 
302 Tiong Choo Ting of Chinese-Bidayuh parentage and a Christian who converted to Islam to facilitate his 

marriage, decided to return to Christianity after his wife passed away; Salina Jau – a Kayan/Kenyah by 

ethnicity and a Christian who converted to Islam to facilitate her marriage, decided to return to Christianity 

after she divorced; Jenny Peter – a Melanau by ethnicity and a Christian who converted to Islam to facilitate 

her marriage, decided to return to Christianity after her divorce. See Churchill Edward, Anasathia Jenis, 

‘Apostasy cases under Syariah Court’, Borneo Post, 28 February 2018, 

http://www.theborneopost.com/2018/02/28/apostasy-cases-under-syariah-court/. 

http://www.theborneopost.com/2018/02/28/apostasy-cases-under-syariah-court/
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3.6.6 Issues of Child Marriage 

 
Child marriage is a serious violation of children’s rights and places children subject to it at risk 

of further human rights violations. As a form of forced marriage, child marriage violates 

numerous rights of the child. Furthermore, it undermines children’s rights to health, education, 

and contravenes the principles of non-discrimination, development, best interests and 

participation. Child marriage may also undermine the child’s rights to an adequate standard of 

living, leisure, and protections from violence and exploitation. 

 
Child marriage is a serious problem in Malaysia where it is exacerbated by the dual 

jurisdictional structure described above. Under civil law, the Law Reform (Marriage and 

Divorce) Act 1976 provides that a marriage is void if either party to the marriage is below 18 

years of age.303 However, Muslim marriages are governed by state Syariah laws, which often 

allow for girls under the age of 16 to be married with the approval of a Syariah court judge.304 

Furthermore, no clear guidelines exist for Syariah judges who have full discretion to determine 

whether a child is ‘suitable’ for marriage.305 It was in this context that the Malaysian Human 

Rights Commission, SUHAKAM, expressed concern that a 2016 amendment to the Child Act 

2001 in Malaysia did not include any specific provision to prohibit and criminalize child 

 

 

 

 
303 Section 10 of the Law Reform Act (Marriage and Divorce) 1986 states: “Any marriage purported to be 

solemnized in Malaysia shall be void if at the date of the marriage either party is under the age of eighteen years 

unless, for a female who has completed her sixteenth year, the solemnization of such marriage was authorized by 

a licence granted by the Chief Minister under subsection 21(2)”. Section 21(2) thereafter clarifies: “The Chief 

Minister may in his discretion grant a licence under this section authorizing the solemnization of a marriage 

although the female party to the marriage is under the age of eighteen years, but not in any case before her 

completion of sixteen years”. 
304 For example, Section 8 of the Islamic Family Law Enactment 2002 (Kelantan) provides: “No marriage 

may be solemnized under this Enactment where either the man is under the age of eighteen or the woman 

is under the age of sixteen except where the Syariah Judge has granted his permission in writing in certain 

circumstances.” The Islamic Family Law (Federal Territory) Act 1984, Section 8 provides: “No marriage 

may be solemnized under this Act where either the man is under the age of eighteen or the woman is under 

the age of sixteen except where the Syariah Judge has granted his permission in writing in certain 

circumstances.” Similar provisions exist in Perak, Pahang and Negeri Sembilan (Section 8, Islamic Family 

Law (Perak) Enactment 2004; Pahang Islamic Family Law Enactment 2005; Islamic Family Law, (Negeri 

Sembilan) Enactment 2003). 

 
 

305 See also End of mission statement of the UN Special Rapporteur on the sale and sexual exploitation of 
children, Maud de Boer-Buquicchio on her visit to Malaysia (24 Sept-1 Oct): 
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23675&LangID=E 

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23675&LangID=E
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marriage.306 

 
In July 2018, a marriage between a 41-year-old Malaysian man and an 11-year-old Thai girl 

was widely reported in the media, bringing Malaysia’s child protection legislation and its dual- 

jurisdictional system to the fore.307 Rather than being charged under the civil jurisdiction for 

child marriage, the man was charged under Sections 19 and 124 of the Islamic Family Law 

Enactment 1983 of the state of Kelantan for solemnizing the polygamous marriage without the 

permission of the Syariah court (the child was his third wife), and he was fined RM1,800 by 

the Kelantan Syariah Criminal Court. In August 2018, the girl was returned to Thailand, to be 

placed under social welfare care. Unfortunately, this is far from the only case in Malaysia of 

child marriage.308 

 
In her end of mission statement in October 2018, following an eight-day visit to Malaysia, 

the UN Special Rapporteur on the sale and sexual exploitation of children, Maud de Boer- 

Buquicchio, highlighted child marriage as a primary area of concern requiring urgent 

attention of the authorities. She stated that the situation was made worse by a lack of 

comprehensive data and statistics on child marriages in Malaysia, low reporting rates and 

the absence of effective identification and assistance mechanisms for children in 

marriages. She pointedly noted that this problem was “further exacerbated by the 

existence of a parallel legal system of civil law and multiple versions of the Syariah law, 

and the implications of the dual legal system in family and religious matters.”309 

 

306Malay Mail, ‘Suhakam concerned child marriages still legal’, 18 April 
2016,https://www.malaymail.com/s/1102455/suhakam-concerned-child-marriages-still-legal. 

 
307 Statement on shocking report on child marriage, https://www.unicef.org/malaysia/media 27744.html. 

 

 
 

308 For example, in September 2018, a 15-year-old girl was married to a 44-year-old man in Kelantan state, 

see Statement on child marriage between 15-year old girl to 44-year old man: 

https://www.unicef.org/malaysia/media_27896.html; in February 2013, a 40-year-old man was charged 

with the rape of a 13-year-old girl, whom he thereafter married as a second wife, see Girls not Brides, ‘Child 

Marriage Case Draws Attention In Malaysia’, 24 May 2013, https://www.girlsnotbrides.org/child- 

marriage-case-draws-attention-in-malaysia/; in 2012, a 12-year- old girl and her 19-year-old boyfriend were 

married, see Voice of the Children, ‘Child Marriage In Malaysia, A Child Rights Issue’, 

https://www.girlsnotbrides.org/tackling-child-marriage-in-malaysia-a- child-rights-activists-perspective/. 

 

 
309 End of mission statement of the UN Special Rapporteur on the sale and sexual exploitation of children, Maud 
de Boer-Buquicchio on her visit to Malaysia (24 Sept-1 Oct): 
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23675&LangID=E 

https://www.malaymail.com/s/1102455/suhakam-concerned-child-marriages-still-legal
https://www.unicef.org/malaysia/media
https://www.unicef.org/malaysia/media_27896.html
https://www.girlsnotbrides.org/child-marriage-case-draws-attention-in-malaysia/
https://www.girlsnotbrides.org/child-marriage-case-draws-attention-in-malaysia/
https://www.girlsnotbrides.org/tackling-child-marriage-in-malaysia-a-child-rights-activists-perspective/
https://www.girlsnotbrides.org/tackling-child-marriage-in-malaysia-a-child-rights-activists-perspective/
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23675&LangID=E
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3.6.7 Unilateral Conversion of Children 

 
The trend of side-stepping issues of constitutional importance and obscuring the boundaries of 

religious freedom in Malaysia continued in a recent child conversion case.310 In that case, a 

Hindu woman appealed against a High Court decision affirming the validity of her children’s 

conversion to Islam without her consent. Shamala and her husband were both Hindus at the time 

of their marriage, but her husband later converted to Islam along with their minor children.The 

High Court ruled that Shamala’s application to invalidate the conversion was not within its 

jurisdiction because the children were now Muslims and as such, they were subject to the 

Syariah jurisdiction. The High Court accepted that Shamala, being a non-Muslim, was without 

recourse, as she was not within Syariah jurisdiction. The Court only suggested that Shamala 

seek assistance from the Islamic Council of the Federal Territories. The case was referred to the 

Federal Court. One of the crucial questions on appeal was whether the Syariah court has 

exclusive jurisdiction to determine the validity of minors’ conversions to Islam once they have 

been registered as Muslims. The Court was also called upon to determine the appropriate forum 

for a non-Muslim parent to assert his or her rights and remedies in cases of unilateral conversion 

of children. In November 2010, the Federal Court rejected Shamala’s referral application on the 

basis that Shamala was in contempt of a High Court order requiring her to bring her childrento 

Malaysia. This is another issue affecting children that has emerged in the context of the 

jurisdictional debate in Malaysia is the question of which laws apply when one party unilaterally 

converts his or her child and the issue of custody over the child then follows. Articles 11(3) and 

12(2) of the Constitution appear to protect the right to freedom of religion on the basis of a 

group right. This can pose problems particularly in cases involving custody or guardianship of 

children of divorced parents. 

In another case related to unilateral conversion of children, namely the case of Indira 

Gandhi,311 the court had to decide on the unilateral conversion of a non-Muslim child by the 

father without the consent of the mother. The mother, Indira Gandhi, and her husband were 

married under civil law. Her husband converted to Islam in 2009, and officially converted their 

three children to Islam. She filed a judicial review at the High Court for an order to quash the 

certificates of their conversion. 

 
310 (2004) 2 MLJ 648 
311 (2018) 3 CLJ 145 
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The High Court found that the Syariah courts could not confer jurisdiction upon themselves 

over the matter, if it was not specifically listed in Item 2 of the State List in the Federal 

Constitution (which lists the matters that fall under the jurisdiction of state courts). In relation 

to the family, it found that if either spouse in a civil marriage converted to Islam, they were 

nonetheless still subject to the operation of the civil law and any children of the marriage would 

remain members of the religion of their parents at the time of their marriage- Hinduism in the 

Indira Gandhi case – and that the children could not be converted unilaterally.312 

 

 
3.6.8 Issues of equality-LGBT and transgender 

 
Issues relating to the rights of transgender is related to Article 5 of the Federal Constitution 

which provides that : 

 
“No person shall be deprived of his life or personal liberty in accordance with law”. Article 8 

(1) of Federation Constitution provides that “all persons are equal before the law and entitled 

to the equal protection of the law” and “there shall be no discrimination against citizens on 

the ground only of religion, race, descent, place of birth or gender in any law or in the 

appointment to any office or employment under a public authority or in the administration of 

any law relating to the acquisition, holding or disposition of property or the establishing or 

carrying on of any trade, business, profession, vocation or employment”313. 

 

However, it is essential to note that the “gender” provided by Article 8(1) of Federal 

Constitution translated into national language is “jantina” (which means “sex”). The 

interpretation of these two words have brought different arguments to the provision. Bearing in 

mind that although the Federal Constitution is meant to uphold the fundamental liberties of all, 

for a Muslim, Syariah criminal laws applies to them which also often referred to as “moral 

laws”. Moreover, article 8(5) (a) of the Federal Constitution states that the Article 8 “does not 

invalidate or prohibit any provision regulating personal law”, which relates to Islamic affairs 

enumerated in the state list under item 1 of List II of the Ninth Schedule to the Federal 

Constitution which includes …”creation and punishment of offences by persons professing the 

religion of Islam against precepts of that religion, except in regard to matters included In the 

Federal list…”. 

 
 

312 See also Viran Nagapan v Deepa Subramaniam & Other Appeal, Federal Court, Putrajaya (2016) 3 CLJ 505 
313 Article 8(2) of Federal Constitution 
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In addition, since Article 3(1) states that Islam is the religion of the Federation; the impact on 

diverse gender and sexualities orientation are very significant. Nevertheless, it is imperative to 

note that even though Islam is the religion of the Federation, article 3 (4) of the Federal 

Constitution stated that “nothing in this Article derogates from any provision of this 

Constitution”. As provided in the Article 74(2) of the Federal Constitution that “without 

prejudice to any power conferred on it by any other Article, the Legislature of a State may make 

laws with respect to any of the matters enumerated in the State List (that is to say, the Second 

List set out in the Ninth Schedule) or the Concurrent List”, which include matters related to 

precepts of religion of Islam. Malaysia has their own Syariah laws at the various state level 

which penalised the behaviour of “cross dressing”, “transvestitism” and other acts which are 

seen as not in line with Islamic teachings which only apply to a Muslim. 314 

 

3.7 Survey of Public Perceptions 

This section will analyse the views and public perception of the ICCPR. The method adopted 

is by using the non-probability sampling in collecting the data to get the opinion from the 

general public. This method was suitable for this exploratory study, given the impossibility to 

draw random probability sampling due to time constraint. It is one of the most convenient non- 

probability sampling methods given its speed, cost effectiveness and ease of sample 

availability. Data collection is from population members who are conveniently available to 

participate in this study. The data were collected from the researchers’ social media and 

working populations. No exclusive criteria for selection of respondents, all available 

Malaysians are open to participate. The researchers sent the link to the online questionnaires 

created in google form to individuals on the researchers’ contact list via social media 

networking; and those whom the researchers know in person. 

 
The questionnaire for this study was developed by the researchers. The questionnaire was 

divided into three sections (See Appendix 1). The first section was designed to collect 

demographic data for respondent profile and consisted of five questions on the basic human 

 

314 Cases involving transgender issues include Mohammed Juzaili bin Mohd. Khamis & 2 Others v. Kerajaan 

Negeri Sembilan & 4 Others[2015] MLJ 65, Wong Chiou Yong v. Pendaftar Besar/Ketua Pengarah Jabatan 
Pendaftaran Negara [2004] 3 MLRH 127.136, Kristie Chan v Ketua Pengarah Jabatan Pendaftaran Negara[ 
2013 ]1 MLRA 113, Fau En ji v Ketua Pengarah Jabatan Pendaftaran Negara [2014] MLRHU 1, Re JG, JG v. 
Pengarah Jabatan Pendaftaran Negara314[2005] 1 MLRH 760 ,Tan Pooi Yee v Ketua Pengarah Jabatan 
Pendaftaran Negara [2016] 5 MLRH 501 
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rights in Malaysia. Respondents were asked to choose from three simple answers such as “yes”, 

“no” or “may be”. This section is to examine how well the public is aware of the basic human 

rights in Malaysia. The second section of the questionnaire covers on a list of social and 

political rights stated under the ICCPR to examine the public perception on the current situation 

in Malaysia. The third section was designed to explore the public knowledge on ICCPR and 

the perception of Malaysia acceding to ICCPR. 

 
The questionnaire respondents involved were Malaysian from various races and backgrounds. 

To ensure confidentiality, there is no question included for the name and identity of the 

respondents. All the questionnaires were composed in google form and a google link was 

created. The google link was then shared on social media, sent via emails and online messages. 

The whole process was done online since Malaysia was put under the movement control order 

due to the Covid-19 pandemic. In total, 163 respondents responded to the questionnaires 

distributed. Simple statistical techniques were used to tabulate the results on this study. The 

primary data were analysed using percentage computation of the responses. To compute the 

percentage of responses, the number of responses to each choice was divided by the total 

number of respondents who answered the question. 

 
3.7.1 Demographic of the Respondents 

 
 

The respondents were from different age group and all age ranges were represented in the 

results as show in Figure 1. The breakdown consisted of 8% below 21, 48.5% between 21 and 

20, 23.9% between the ages of 30 and 40 and 19.6% were above 40. 
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Figure 1: Age Distribution of Respondents 

 
 

Out of 163 respondents, 63.2% represents female and 36.8% represents male as shown in 

Figure 2 below. 

 

 

 

Figure 2: Gender Distribution of Respondents 

Race distribution of the respondents can be seen in the Figure below. 

 

 

 

 

 
Figure 3: Race Distribution of Respondents 

 
 

The respondents were also asked to answer on their working status. As can be seen from the 

below Figure 4, majority of the respondents were working, a small percentage were not 

working and the rest were students. 
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Figure 4: Working Status of the Respondents 

 

 

 
3.7.2 Knowledge of Respondents on the Basic Human Rights in Malaysia 

 
 

The respondents were given a list of questions covering the basic human rights to identify their 

knowledge and perception of the basic human rights in Malaysia. The findings are shown in 

figures below. Majority of the respondents believe that there is freedom of religion in Malaysia 

as stated in Figure 5. 

 

 

 
Figure 5: Freedom of Religion in Malaysia 
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It is interesting to note the responses on the issue of freedom expression in Malaysia as stated 

in the Figure 6. 

 

 

 
Figure 6: Freedom of Expression in Malaysia 

Majority of the respondents were of the view that not everyone in Malaysia is equally protected 

as shown in the Figure 7. 

 

 

 
Figure 7: Equal Protection in Malaysia 

 
 

Although majority of the respondents believe that the basic human rights are guaranteed in the 

Federal Constitution of Malaysia, nearly 30% of the respondents stated that it is not the case as 

can be seen in Figure 8. 
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Figure 8: Guarantee in the Federal Constitution of Malaysia 

 
 

It is alarming to find that majority of the respondents do not know what is ICCPR. Out of 163 

respondents, nearly 70% do not have the knowledge of ICCPR which means there is lack of 

information on ICCPR among the general public. All the respondents have basic higher 

education or more since half of the respondents were from the higher learning institutions and 

the other half composed of working professionals. 

 

 

 

 

 
Figure 9: Knowledge of ICCPR 
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3.7.3 Rights Protected in ICCPR 

 
 

The questions in the Section 2 were designed to explore the knowledge of general public in the 

basic rights protected under the ICCPR. The findings can be seen in the figures stated below. 
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3.7.4 Acceding of ICCPR 

 
 

Majority of respondents which is the 54.3% were of the view that Malaysia should accede to 

the ICCPR while 38.9% answered “may be” and 6.8% do not think that Malaysia should accede 

to ICCPR. The details can be seen in the following figure. 
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Figure 10: Protection by ICCPR 
 

 

u 
 
 

 
 
 

On the basis of the findings, several conclusions can be drawn. The findings indicated that 

majority of Malaysian do not have the basic understanding of ICCPR and the implications to 

the existing human rights situation in the country. More than 90% agrees that everyone deserves 

to have their human rights protected. However, only 53% agrees that human rights for every 

person is protected throughout Malaysia. 29% selected neutral and 18% disagrees that human 

rights for every person is protected in Malaysia. 

 
From this study, it can be concluded that there should be more educational programmes to 

promote the awareness of ICCPR in Malaysia. If the general public do not have the sufficient 

knowledge of the ICCPR then the effort in facilitating the adoption and incorporation of the 

ICCPR into domestic laws will be fruitless and face the same fate like ICERD in 2018. 
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3.8 Interviews of selected respondents 

 
 

This section presents the findings from the interviews with selected respondents on ICCPR. 

The list of questions is attached with the report. (Appendix 2). International law scholars are of 

the view that although Malaysia is not a State Party to ICCPR, but the government remain 

committed towards ensuring that Malaysia’s legislative framework complies with the 

fundamental principles expounded in the Convention. The extract of National Report UPR 3rd 

23 August 2018 provide that “As any accession to a treaty is the sovereign right of the State, 

Malaysia will only decide on the possible accession when the relevant policies, administrative 

and operational procedures as well as the domestic legal framework are in place to ensure full 

compliance with international obligations”. There is some progress made by Malaysia in 

addressing issues related to the accession of the ICCPR as this can be seen through its National 

Report to the UPR report 2013 and 2018. However, according to Malaysian Government, 

accession to the ICCPR by Malaysia can only be carried out after a clear policy direction is 

made followed by amendments to key provisions of the Federal Constitution of Malaysia (the 

Constitution). 

 
Children protection, child marriage issues and shifting social attitude were also discussed 

namely in relation to Article 24 of ICCPR. In its effort to address child marriage, the 

Government established the Child Marriage Task Force under the Coordinating Council for the 

Protection of Children. The task force consists of relevant government agencies, academics and 

activists to identify issues in child marriage. The task force had proposed the production of 

medical reports and social reports to be considered by Syariah Judges and the Chief Minister 

as well as the indigenous chief before approving a child marriage application. The Government 

is still considering on the pressure from many stakeholders and public for legal reform to a 

complete banning of child marriage in Malaysia. 

 
They also expressed that the government has implemented several improvements with respect 

to guarantee gender equality (Article 3 of ICCPR). This included the establishment of the 

Women’s Advisory and Consultative Council in 2015 to empower women in line with the 

National Policy on Women and its Plan of Action for the Advancement of Women. Their focus 

is on the 5 strategic clusters (health, safety, economy, culture and education) of the Women 

Empowerment Year 2018. The recent development would be an initiative under the Ministry 
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of Women Affairs for the proposed Gender Equality Act which was initiated during the 

previous government of PH. 

 
In response to whether legal improvements have been made in order to meet the needs of 

persons with disabilities and which further measures are planned, it was stated that in terms of 

institutional reform, the National Council for Persons with Disabilities (MKBOKU) formed 6 

committees on specific areas, such as education, transportation, quality life care, employment, 

registration of PWD, and universal design and build environment. There were four scope of 

programmes developed by the Employment Committee with the overall aim of increasing 

PWDs participation in the workforce, namely Job-Coach Programme, Economic 

Empowerment Programme, Business Enhancement Assistance Scheme and PWD Talent 

Enhancement Programme. 

 
In relation to freedom of information (Article 19 of ICCPR) and what measures have the 

government taken to ensure that the media can continue to exercise their responsibilities as 

guarantors of freedom of information and press with full independence, the reply was that the 

Government is currently reviewing the Printing Presses and Publications Act, which has been 

seen to be a tool to muzzle the media and limit access to information. In relation to this, the 

Government has recently established a Media Council with the participation from relevant 

parties with a view to establish an independent media regulatory body. The 15 members of the 

Council includes, Malaysian Representative to the AICHR, Eric Paulsen. 

 
In terms of the protection of refugees and migrants, regardless of the status (Article 27 of 

ICCPR); Malaysia is working through the UNHCR to find new homes for all refugees 

identified by UNHCR through resettlement to third countries. A Joint Task Force between the 

Government and the UNHCR was established to provide closer cooperation and information 

sharing to address the challenges on migration management issues in Malaysia. Although 

Malaysia is not a party to the Refugee Convention 1951, the Government provided temporary 

refuge to refugees and asylum seekers and continues to cooperate with the UNHCR to manage 

these issues on humanitarian grounds. However, there are instances where Malaysia declined 

to accept refugee groups entering the Malaysia territories via sea or land and this tantamount 

to violation of the customary law principle of the non-refoulment. While it is understood that 

Malaysia is currently hosting the highest number of refugees and asylum seekers compared to 
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other ASEAN member states, it is not justified for Malaysia to adopt such approach in lessening 

its burden. 

 
Article 17 of the ICCPR guarantees that “No one shall be subjected to arbitrary or unlawful 

interference with his privacy,” and further guarantees the right to protection from such 

interference. Within this context, they were asked whether Penal Code should be amended to 

decriminalise and providing imprisonment for consensual sodomy, and should there be 

implementation of laws forbidding discrimination based on sexual orientation and gender 

identity. The response was an extensive study should be made on decriminalising act of sex 

against order of nature. This is to ensure such idea will not contradict moral and religious 

aspects as uphold by Malaysian judiciary and based on the provisions of Malaysian 

Constitution. The equality and non-discriminatory principles in Malaysia under Article 8 of the 

Constitution should be uphold. 

 
In addition, it was also expressed that it is important for Malaysia to accept all non-derogable 

provision of the ICCPR. However, Malaysia has to take gradual approach in complying to the 

non-derogable articles of the ICCPR. There are legislative reforms to be undertaken for 

Malaysia to be completely complying to those provisions. On whether Malaysia is ready to 

amend the legal instruments to be in line with the Convention, the response was that it will 

depend on political will. Although Article 2(2) of the ICCPR does not specifically allowed for 

gradual implementation of the standards in ICCPR, graduality is better than nothing (if 

immediate changes is required). When there is political will, Malaysia could be a state party 

and start prioritising the legal instruments to be amended. 

 
In response to provisions in ICCPR such as equality and right of religion which seems to 

contradict to Syariah Law, and how should the government approach/ view this conflict 

between the two principles, the reply was that, for the time being the Government is to uphold 

the Constitution and Syariah law in its commitment towards international law standards. This 

is line to the concept of relativism of human rights in which the scope and applications of human 

rights vary according to religion and traditions. Qatar and Pakistan for example, accededthe 

ICCPR but entered reservations on certain provisions of the ICCPR according to the 

Constitution and Syaria Law. While Malaysia may follow their footsteps, it may be challenged 

byother state parties because such reservation may be incompatible with the object and purpose 



207 
 

of the Covenant and shall not be permitted and inadmissible under the CIL and Vienna 

Convention Law of Treaty. 

 
A major point was their views in submitting that it is important for Malaysia to accede to the 

ICCPR. Nevertheless, it was also admitted that Malaysia will never be ready completely. 

Article 2(2) of the ICCPR provides that, where not already provided for by existing legislative 

or other measures, each State Party to the present Covenant, undertake to take the necessary 

steps, in accordance with its constitutional processes and with the provisions of the present 

Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights 

recognized in the present Covenant. This provision does not specifically require immediate 

implementation of the measures. Thus, arguably, Malaysia may prioritise legislative reforms 

according to existing constitutional processes. Furthermore, according to practices of other 

State Parties to the ICCPR, they acceded or ratified the Covenant with relevant reservations 

and in good faith take necessary steps towards withdrawing the reservations. 

 
Selected Islamic scholars were also interviewed to evaluate their views on ICCPR. Several 

interviewees have expressed their concern about possible spread and open floodgates of deviant 

teaching if provision of freedom of religion is adopted namely Article 18 of ICCPR. This is 

one of the strongest opposition against ICCPR namely against the principle or freedom of 

religion. They are of the opinion that deviant teachings and practices hold no place in the 

Malaysian Federal Constitution and as such should never be recognised. Malaysian religious 

authorities have certainly done their very best in monitoring and combating such threat and 

their actions, intelligence-wise and enforcement-wise, have been swift. However, the battle is 

far from over. Several ongoing challenges must be resolved in order to monitor and combat 

deviant teachings constantly and effectively. Some of the challenges include the lack of 

manpower in enforcement. This problem is never ending as religious enforcement units under 

states' religious authorities are constantly understaffed. There are also responses on 

transforming and restructuring the Syariah enforcement unit as to ensure religious officers are 

well equipped with skill to deal with disputes in Syariah cases. 

 
Another aspect of concern is the conflict between ICCPR and Syariah principles on issues of 

liberty and equality (Article 3 and Article 16 of ICCPR). The Islamic scholars are of the view 

that in general, Islam and its principles have always uphold liberties, rights and freedoms of 

Muslims and non-Muslims alike. However, as opposed to modern man-made theories and 
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principles which champion total and unrestricted liberties, rights and freedoms, Syariah 

principles have always maintained that all liberties, rights and freedoms are to remain 

conditional. In other words, all liberties, rights and freedoms are curtailed by Syariah 

restrictions. These Syariah restrictions may appear in forms of Quranic injunctions, Prophetic 

traditions, as well as jurisprudential principles by the Muslim jurists which have undergone 

strict jurisprudential methods of principle enactment (tanzim al istinbat al hukm). Such 

restrictive liberties, rights and freedoms of course differ from those of unrestrictive modern 

man-made principles. 

 
Another point of comparison between the two opposing principles would be, the modern man- 

made principles on liberties, rights and freedoms are shaped up in accordance with the society’s 

current wishes and aspirations. This could only mean that modern legal principles are the 

product of the society’s aspirations and accepted norms are dictated and guided by society’s 

current acceptance and wishes. The Syariah principles on liberties, rights and freedoms are 

totally different in the sense that the legal principles and developments must remain in sync 

with the Quranic injunctions and Prophetic traditions. The Islamic group interviews has 

repeatedly reiterated the importance of reverting to the Syariah principles. 

 
As far as rights to equality and fairness for the LGBT people is concerned, their strong view 

are that their rights are not recognized by the Syariah principles as LGBT activities are deemed 

prohibited and 'haram’. This is in stark contrast with the man-made principles which beg 

recognition and equal treatment for this group. It is unthinkable to persuade the Syariah front 

to be flexible in its perception towards LGBT, as the prohibition of LGBT related activities 

under Syariah principles are clearly expressed. The only Syariah aspect that can and must be 

improved is the preventive and rehabilitative treatments on the LGBT group. It is suggested 

that a Syariah blue print of strategies on how to tackle LGBT issues must be drafted and issued. 

This is to ensure that when Syariah enforcement is carried out by the Syariah enforcement 

agency. Whereby, intentional transgressors could be differentiated from offenders who commit 

the crime out of pure ignorance. While intentional commission of the offence must be punished, 

those who are ignorant should issue instead be counselled tactfully, gracefully and in dignified 

manner. On the issue of equality for the LGBT groups, there is no conciliation either as both 

the man-made and Syariah principles stand on opposite sides on this. Instead, Islam and Syariah 

should work seriously towards proving and providing effective and dignified rehabilitative 

programmes for LGBT people. 
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Regarding Syariah measures for combating discrimination against other marginalized group, 

especially the minority group (Article 27), the response on the issues, particularly against 

migrant workers and refugees and other minority groups would be to balance up between the 

need to protect our country’s borders against any illegal migrant workers and refugees with the 

act of kindness and humanity. While we should remain humane and treat them kindly when 

they are caught; it is also important for them to be sent home as we have to protect the nation’s 

interests as well. Some are of the view that allowing these illegals to stay in our country would 

be a big mistake as the country would be more overburden than ever, economically and socially. 

In response to whether Malaysia should accede to ICCPR, the position seems to indicate that 

Malaysia should not succumb to/adhere to the calls to accept ICCPR and that Malaysia is not 

ready to accede ICCPR. 

 

 
Some of the government agencies` stance on the ratification of ICCPR seems to be shared by 

several other government agencies. The common view of these agencies is that the Government 

of Malaysia guarantees the fundamental liberties of Malaysians as stipulated in Article 5 to 

Article 13 of the Federal Constitution, which encompasses the basic human rights principles as 

stated in the Universal Declarations of Human Rights (UDHR). In this case, although Malaysia 

is not a State Party to the remaining six international human rights instruments including 

International Covenant on Civil and Political Rights (ICCPR), the Government remains 

committed towards ensuring that Malaysia’s legislative framework complies with the 

fundamental principles expounded in the core Conventions. 

 
Furthermore, as any accession to a treaty is the sovereign right of the State, Malaysia will only 

decide on the possible accession when the relevant policies and domestic legal framework are 

in place to ensure full compliance with international obligations. In addition, all possible 

accessions must be carefully considered as they must be in line with the country's Constitution 

and other relevant laws while protecting the values of the people and the national interest of the 

State.” This would include the Legal Affairs of the Prime Minister Department and the Attorney 

General Chambers. The Ministry of Foreign Affairs is also of the view supportive ofprogramme 

to enhance the understanding of the concept of freedom of religion within the context of Article 

18 ICCPR. This include extending invitation for an official visit to the Special Rapporteur on 

the Freedom of Religion and Belief to Malaysia and other Special 
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Rapporteurs as part of the program to ensure that the domestic legal framework is in line with 

the international instruments before accession to the instruments. While there are still other 

provisions of concern in ICCPR, that include Articles 2.1 (equality and non-discrimination), 

Article 4.2 (non-derogable rights), Article 6.2 and 6.6 (capital punishment) Article 7 (torture 

and cruel, degrading and inhumane punishment), 18.2 (freedom of religion) and 26 (equality 

and non- discrimination). 

 
3.9 Recommendations 

The relationship between religion and human rights are complex. In some sense they can appear 

to be in normative competition because they both assert a particular worldview. Each has its 

own ideology and they are sometimes opposed. Armed with the promise of respect for 

pluralism, equality and non-discrimination, successive documents built on the UDHR’s 

provisions in greater detail. For instance, Article 18(2) of the International Covenant on Civil 

and Political Rights (“ICCPR”) prohibits coercion that would impair a person’s freedom to 

choose his religion or belief. This right, however, is not absolute. Article 18(3) of the ICCPR 

allows limitations on manifestations of religious beliefs that are prescribed by law and are 

necessary to protect public safety, order, health, or morals or the fundamental rights and 

freedoms of others. Thus, according to the Human Rights Committee (“HRC”), Article 18 does 

not permit any limitations whatsoever on the freedom of thought and conscience or on the 

freedom to have or adopt a religion or belief of one’s choice. The HRC also states that 

limitations may be applied only for those purposes for which they were prescribed and must be 

directly related and proportionate to the specific need on which they are predicated. 

 

Despite the constitutional grounding of religious freedom in Malaysia, this issue remains very 

complicated in practice. The frontiers of freedom of religion are not always clear, and this is 

further obscured by political, social and racial elements. The problem arises not only between 

Muslim and non-Muslim citizens, but also within the Muslim community. This implicates a 

contest between those intent upon a modern liberal interpretation of universal human rights 

principles, and those insistent on communally-based, constitutional-contract politics in 

Malaysia. Perhaps the most problematic aspect of the decision is the apparent side-stepping of 

constitutional issues and deference to the Syariah court in matters implicating one’s freedom of 

religion. It reveals a crucial lacuna in the legal system due to the overlapping of civil and Syariah 

jurisdictions. On the one hand, constitutional rights and interpretation fall squarely 
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within the purview of the civil courts. Matters which are within the Islamic jurisdiction are 

personal rather than constitutional, and that the constitutional law requires that jurisdiction of 

the ordinary courts to rule finally on matters of legality should be preserved. On the other hand, 

conversions out of Islam are deemed a matter for the Syariah courts due to the separation of the 

civil-Syariah jurisdiction in 1988. The problem here is that state-enacted Islamic laws 

regulating conversions are not always consistent with the notion of religious freedom. 

Moreover, barring a few states, there is no clear legislative enactment on how to deal with 

apostates or those who seek to convert. 

 
In November 2018, the UN Human Rights Council undertook Malaysia’s third Universal 

Periodic Review (UPR). During the UPR process, Malaysia received numerous 

recommendations on the question of freedom of religion or belief, including that it should: 

 
 Enhance protections for the right of freedom of religion or belief for all 

people in Malaysia, including the right to freely choose and practice their 

faith (United States  of America); 

 Guarantee freedom of religion or belief to all, stemming racial and 

religious intolerance, including against the Christian community 

(Croatia); and 

 Undertake administrative, policy and legislative measures to guarantee 

freedom of religion and belief for all in Malaysia consistent with their 

constitution (Kenya). 

Malaysia has agreed to examine these recommendations and provide its responses by the 

40th Session of the Human Rights Council. Perhaps the most problematic aspect of the 

decision is the apparent side-stepping of constitutional issues and deference to the Syariah 

court in matters implicating one’s freedom of religion. It reveals a crucial lacuna in the 

legal system due to the overlapping of civil and Syariah jurisdictions. On the one hand, 

constitutional rights and interpretation fall squarely within the purview of the civil courts. 

Matters within the Islamic jurisdiction are personal rather than constitutional, and that the 

constitutional law requires that jurisdiction of the ordinary courts to rule finally on matters 

of legality should be preserved. On the other hand, conversions out of Islam are deemed 

a matter for the Syariah courts due to the separation of the civil-Syariah jurisdiction in 

1988. The problem here is that state-enacted Islamic laws regulating conversions are not 
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always consistent with the notion of religious freedom. Moreover, barring a few states, 

there is no clear legislative enactment on how to deal with apostates or those who seek to 

convert. In Lina Joy, the government did not produce any evidence that the courts ever 

granted the requested certificates, considering apostasy is a serious sin in Islamic law and 

one that the community of believers is obliged to prevent. The outcome of Lina Joy 

restricts freedom of religion and, to a certain extent, puts it in a state of flux. There is no 

clear answer to whether the Federal Court would be willing to fight tooth and nail to 

uphold Article 11 and permit conversions among Muslims. 

 

 
Despite the constitutional grounding of religious freedom in Malaysia, this issue remains 

very complicated in practice. The frontiers of freedom of religion are not always clear, 

and this is further obscured by political, social and racial elements. The problem arises 

not only between Muslim and non-Muslim citizens, but also within the Muslim 

community. This implicates a contest between those intent upon a modern liberal 

interpretation of universal human rights principles, and those insistent on communally- 

based, constitutional-contract politics in Malaysia. 

The following recommendations are proposed to address some of the weaknesses and 

gaps in existing Syariah law: 

 

 End the harassment, arrest, detention, forced “rehabilitation” and selective 

targeting of religious minorities and allow them to exercise their right to 

freedom of religion or belief freely without State intrusion, including through 

ending the use of security laws against religious minorities; 

 Harmonization and review of Syariah laws and empowerment of the 

administration of Syariah laws 

 Adopt a process of engagement with Islamic religious authorities, including 

by establishing a commission or working group aimed at preventing actions 

that threaten the rights of religious minorities, punish apostasy and place 

limitations on the religious practices; 

 Repeal or amend legal provisions that allow children under the age of 18 to 

be married with the permission of a Syariah judge; 

 Amend the Child Act 2001 to include a specific provision criminally 
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sanctioning adults responsible for child marriage; 

 Implement legal measures, including departmental regulations, instructing 

the National Registration Department that matters involving voluntary 

conversion must be resolved in a manner consistent with the protection of the 

right of persons to choose their own religion or belief; 

 Organize official visit for the UN Special Rapporteur on various thematic 

areas of the ICCPR to Malaysia as part of learning and awareness process 

to various stakeholders. 

 

Establishing human rights in Islam as individual rights seems to be necessary to introduce the 

concept of rights and to shift away from the concept of duties. To achieve this, drastic religious- 

cultural reforms are required. In fact, it is not simply a reform, but rather the accommodation 

of cultural modernity in Islam. 

 
First of all, there is not any single religion, but rather a plurality of religions. Different religious 

traditions obviously relate differently to human rights. Secondly, each of the major religious 

traditions itself relates to human rights in a variety of ways. The same religion can be invoked 

to support widely divergent practices. Whatever is the view of the relationship between religion 

and human rights, the reality is that in many parts of the world religion has not disappeared 

because of modernity and secular reason. It seems beyond question that many tensions between 

traditional Islamic norms and international human rights standards exist. While the political 

and legal philosophy of Islam may differ in certain respects from that of the secular 

international order, it does not necessarily mean a complete discord with the international 

human rights regime. Removing the traditional barriers of distrust and apathy could reveal that 

diversity is not synonymous to incompatibility. 
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CHAPTER 4 
 

Compatibility Analysis of Malaysian Civil and Syariah Laws to ICCPR 
 

4.1 Introduction 

 
This section covers the compatibility analysis of Malaysian civil and Syariah laws to 

the ICCPR. Results of the analyses of issues in preceding sections are complemented 

with outcomes of research interviews that provide a mapping structure of all instruments 

discussed. This is to construct a roadmap comprising of approaches and strategies to 

formulate subsequent changes and amendments of relevant laws to facilitate the government 

accession to ICCPR. 

 
4.2 Compatibility of Malaysian Civil laws and ICCPR 

 

 
The ICCPR, similar to the UDHR, articulates the right to freedom of expression, stating 

specifically that this includes the right to seek, receive and impart information and ideas “orally, 

in writing or in print, in the form of art, or through any other media”. The ICCPR states that 

the freedom of expression may be subject to certain restrictions, but only those that are provided 

by law and are necessary “for the respect of the rights or reputations of others” or “for the 

protection of national security or of public order, or of public health or morals.” 

The rights under the ICCPR can be summarised as follow; Freedom of expression (Arts.9 & 

19, Persons deprived of their liberty and conditions in detentions (Arts.6, 7, 9, 10, 13, 14, 24, 

17), Equality between men and women (Arts. 2, 3, 25, 26), Migrants, Refugees and Asylum 

Seekers (Arts. 2, 3, 7, 14, 16, 23, 25, 26), Rights of Individual belonging to Minorities (Art. 

27) , Rights of Vulnerable (Arts. 2, 7, 17, 26), Elimination of human trafficking, slavery and 

servitude (Arts. 3, 7, 8 and 14), counter-terrorism measures (Arts. 9, 14, 15 and 17), right to 

participate in public life (arts. 19, 22, 25 and 26), peaceful assembly (arts. 6, 7, 9 and 21). 

 

 
The fundamental liberties provided in Part II of the Constitution of Malaysia consists of nine 

areas of civil and political rights: 

 

 right to life and personal liberty (Article 5); 

 freedom from slavery and forced labour (Article 6); 
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 protection against retrospective criminal laws and double jeopardy (Article 7); 

 equality (Article 8); 

 freedom of movement and prohibition of banishment from the Federation (Article 

9); 

 freedom of speech, assembly and association (Article 10); 

 freedom of religion (Article 11); 

 non-discrimination and other rights in respect of education (Article 12); and 

 rights of property (Article 13). 

 
Based on the second chapter, despite the fact that there are basic fundamental liberties 

enshrined in Part II (Article 5 – 13) of the Malaysian Federal Constitution, these provisions are 

not absolute as it is also subjected to various restrictions. This is due to the fact that the Federal 

Constitution of Malaysia subordinates individual rights to the needs for social stability, security 

and public order. It permits the Executive and Legislative to impose restrictions on fundamental 

freedoms in the following ways: 

1. Restrictions may be imposed by ordinary legislations enacted under the 

authority of the constitutional provisions conferring the right. For example, 

police powers in relation to public assemblies and possession under the Peaceful 

Assembly Act 2012 are derived from Article 10 of the Federal Constitution 

which grants the right to assembly but subject to security or public order. Some 

of the legislations that affects civil political rights include Sedition Act 1948, 

the Penal Code, Printing Presses and Publication Act 1984, Peaceful Assembly 

Act 2012, Official Secret Act 1972, and Communication and Multimedia Act 

1998. 

 
2. Fundamental rights which include civil and political rights may be curtailed by 

legislations against subversion enacted under Article 49. 

3. Legislation to combat an emergency may suspend all fundamental rights except 

freedom of religion. These vast powers authorised by Article 150, can be 

employed to eclipse and circumvent most of the provisions in the Constitution. 

4. Constitutional amendments may be enacted to curtail or abolish a guaranteed by 

the basic law. 
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In summary, regardless of the provisions of fundamental liberties which incorporate the civil 

and political rights in Malaysia, the Constitution also authorises the Parliament to restrict 

fundamental rights on many grounds including public order and national security. It is 

understandable that a constitution drafted during the communist insurgency would show a deep 

concern for security and stability. Nevertheless, the overall scheme of the constitution appears 

to put some fetters on the power of the state, to entrench some human rights and to endow the 

courts with some powers to safeguard citizen’s entitlement against unauthorized encroachment. 

Consequentially, efforts to review the Constitution and the relevant laws affecting civil and 

political rights is crucial in the process towards accession to the ICCPR. This is an important 

agenda which requires the commitment of all the relevant executive bodies of the Cabinet, such 

as the Ministry of Home Affairs, Ministry of Foreign Affairs, the Law Division of the Prime 

Minister Department and other states, federal and enforcement agencies. 

 

 
4.3 Compatibility of Malaysian Syariah Laws and ICCPR 

 

 
Despite the polemics over the universalism of the concept of human rights, there are still a 

number of meeting points between the Islamic framework and ICCPR. This was analysed in 

depth in the third section of this report.The points of convergence are based on universal 

standards laid down in Islam which are also present in other cultures which have been codified 

into international human rights instrument. Basic human rights in the International Human 

Rights law are prima facie compatible with teachings of Islam. The areas of convergence 

include concept of basic human rights such as right to life , no torture , cruel and human 

treatment , prohibition against slavery and prohibition against arbitrary arrest. 

Nevertheless, there are also visible inconsistencies and divergence between ICCPR and Syariah 

especially on the issue of freedom of religion, gender equality and freedom from discrimination 

and rights marriage and family life. In relation to freedom from discrimination and rights to 

marriage and family life, there are prominent points of divergence which are irreconcilable in 

the two concepts of human rights. The case in question is the issue of gay marriage ( same sex 

marriage) which has attracted significant attention on globally. The Islamic concept of human 

rights is clear on this issue; gay marriage is prohibited in Islam as the rights to marriage and 

family life are only conferred on two mature and sane persons of the opposite sex who possess 

the legal capacity to marriage contract. Gay marriage, homosexuality and lesbianism are 
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prohibited in Islam. Solemnization of such marriage is illegal under the law. From an Islamic 

standpoint on issues of marriage, gays can never have the right confered on other human beings 

in the Islamic state since their condition is not only considered as as a gross violation of Islamic 

law but a punishable act under the Law. 

On the issue of freedom of religion , Article 11 of the Federal Constitution guarantees the 

freedom of religion, which on its face seems comprehensive enough to safeguard this 

fundamental right for the pluralistic Malaysian society. A citizen reserves the right to profess, 

practice and but this is subject to Article 11(4) namely to propagate his religion. Religious 

groups have the right to manage their own religious affairs or any matters relating to the 

properties and the establishment of religious institutions. But most importantly, Article 11 

prohibits the conversion of a Muslim. At the same time, unlike the international human rights 

instruments on religious freedom, it does not explicitly include the right to change one’s 

religion. 

 
Article 11 is also bolstered by other constitutional provisions. First, to combat subversion, 

Article 149 permits the enactment of laws which would otherwise be inconsistent with selected 

fundamental rights such as freedom of speech or personal liberty. However, it does not permit 

any encroachments on religious freedom. Secondly, even if a state of emergency is declared, 

any emergency laws enacted thereafter cannot curtail freedom of religion. Third, Article 8 

prohibits discrimination on the grounds of religion against public sector employees; in the 

acquisition or holding of property; and in any trade, business or profession. It is also notable 

that freedom of religion is in no way affected by Article 3 of the Federal Constitution 

establishment of Islam as the religion of the Federation. Article 3(4) states that nothing in Article 

3 derogates from any other provision in the Constitution. 

 

In summary, freedom of religion in Malaysia is subject to several restraints. Article 11(5) limits 

this freedom on grounds of public order, public health or morality. Thus, any religious act 

deemed contrary to general laws relating to these grounds is unsustainable under Article 11. In 

addition, for Muslim citizens, there may be additional restraints to religious freedom by virtue 

of Schedule 9, List II, Item I of the Constitution. This grants power to State Assemblies to enact 

laws to punish Muslims for offences against the precepts of Islam, such as khalwat, adultery, 

apostasy, gambling, drinking and deviationist activities. There is also clear divergence between 

some fundamental principles of Syariah and ICCPR namely conversion, interfaith conflicts and 
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apostasy and issues on child marriage which has been discussed in the 3rd section of this report. 

 

 

 
4.4 Opinion Interviews 

 
 

Several interviews were conducted with the CSOs and Government official on the issues 

relating to ICCPR. Convenience sampling method was used. Questionnaires were emailed to 

those who have been involved in human rights issues in Malaysia. All interviews were 

conducted in a semi-structured format; most of them were conducted via phone and one 

interview was via WhatsApp and email. The interviews were recorded and the researcher then 

sorted those data into a rage of categories and these are reported below. The details of the 

interview are as outlined in Appendix 5. 

 
Some of the government agencies stance on the ratification of ICCPR seems to be shared by 

several other government agencies. The common view of these agencies is that the Government 

of Malaysia guarantees the fundamental liberties of Malaysians as stipulated in Article 5 to 

Article 13 of the Federal Constitution, which encompasses the basic human rights principles as 

stated in the Universal Declarations of Human Rights (UDHR). In this case, although Malaysia 

is not a State Party to the remaining six international human rights instruments including 

International Covenant on Civil and Political Rights (ICCPR), the Government remains 

committed towards ensuring that Malaysia’s legislative framework complies with the 

fundamental principles expounded in the core Conventions. Furthermore, as any accession to 

a treaty is the sovereign right of the State, Malaysia will only decide on the possible accession 

when the relevant policies and domestic legal framework are in place to ensure full compliance 

with international obligations. In addition, all possible accessions must be carefully considered 

as they must be in line with the country's Constitution and other relevant laws while protecting 

the values of the people and the national interest of the State.” This would include the Legal 

Affairs of the Prime Minister Department and the Attorney General Chambers. The Ministry 

of Foreign Affairs is also of the view supportive of program to enhance the understanding of 

the concept of freedom of religion within the context of Article 18 ICCPR. This include 

extending for the official visit to the Special Rapporteur on the Freedom of Religion and Belief 

to Malaysia and other Special Rapporteurs as part of the program to ensure that the domestic 

legal framework is in line with the international instruments before accession to the 
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instruments. Other provision of concern in ICCPR include Articles 2.1 (equality and non- 

discrimination), Article 4.2 (non-derogable rights), Article 6.2 and 6.6 (capital punishment) 

Article 7 (torture and cruel, degrading and inhumane punishment), 18.2 (freedom of religion) 

and 26 (equality and non- discrimination). 

 
However, a more supportive and positive commitment is more invisible from the standpoint of 

the CSOs. From the interviews conducted (See Appendix 1 for the details of the interviews), 

all the CSOs selected for interview supported ICCPR and agreed that ICCPR is one of the 

international human rights treaties that gives legal force to the Universal Declaration of Human 

Rights. They also unanimously reiterated that ICCPR affords protection to a wide range of civil 

and political rights and Malaysia should accede to it without delay. The question as to whether 

Malaysia is ready to ratify the ICCPR, all the respondents stated that Malaysia is ready to ratify 

the ICCPR. All the respondents were also of the view that it is not necessary to amend the 

national legislations to ensure that it is in accordance with international human rights 

instruments prior to acceding to the ICCPR. They further elaborated that national legislation 

can be gradually amended after the acceding to the ICCPR since none of the ICCPR member 

country were in that position before complying with all the provisions of the ICCPR. It should 

be rather an on-going exercise to review the national legislation to be in accordance with the 

ICCPR. However, the government is of the view that in relation to accession to international 

human rights treaties, the Government’s practice has always been to ensure legal compliance 

at the national level before acceding to the treaty. The respondents representing the CSOs, 

however, were of the view that there is no legislation which requires amendment or 

modification to facilitate the accession to the ICCPR because the ICCPR itself does not stipulate 

anypreconditions for becoming a State Party, apart from compliance with the nationallegislative 

mechanisms to approve becoming a State Party. 

 
With regards to the challenges or barriers that may hinder to the amendment of national 

legislation, all the respondents from CSO stated the lack of political will, unfounded fears of 

international human rights norms and standards, misplaced concern about the impact of 

signing/ratifying or acceding to international human rights instruments on national sovereignty, 

and a misplaced sense of Malaysian exceptionalism. 

 
All the respondents; both CSOs and the Government, agreed that there should be better and 

more effective way of raising public awareness on the ICCPR and its contents since currently, 
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majority of the public do not know anything about ICCPR. With regards to the steps to facilitate 

the adoption and incorporation of the ICCPR into domestic laws, CSOs reiterated that Malaysia 

should accede to the ICCPR first and only after that establish/task a Law Reform Commission 

to review all legislation that is contrary to the principles enshrined in the ICCPR and propose 

the amendments to the legislation to go through the process. The representative from the 

Government maintained that Malaysia Government’s position in acceding to international 

human rights instruments remains to ensure that the domestic legal framework is in line with 

the international instruments before accession to the instruments. The Government has been 

studying and considering the accession to ICCPR since 2011 and identified concerns relating 

to Articles 2.1 (equality and non-discrimination); 4.2 (non-derogable rights); 6.2 and 6.6 

(capital punishment); 7 (torture and cruel, degrading and inhumane punishment); 18.2 (freedom 

of religion) and 26 (equality and non-discrimination, due to “illegal immigrants” and LGBT 

persons). 

 
All the respondents from CSOs were of the view acceding to the ICCPR will result in a 

progressive ending to unjust and unfair laws, regulations and policies, and the prohibition of 

the enactment of new laws which transgress international human rights norms and standards 

and a great respect for the human rights and human dignity of our fellow human beings. It was 

further added that international human rights norms and standards should be taught and 

practised in schools, in government, and in law enforcement agencies. National campaigns to 

highlight respect for human rights and fundamental liberties could be carried out as remedial 

strategies to address the implications of acceding to the ICCPR. 

 
On the question as to whether it is acceptable for the government to make a general 

declaration/exemptions to the ICCPR, for example provisions relating to Syariah, all the 

respondents from CSOs were of the view that it is not necessary since human rights and human 

dignity are protected by the Qur`an. Whereas, the respondent from the Government was 

concerned of the corporal punishment to replace the death penalty since canning is a 

punishment for Syariah offences within the jurisdictions of the states. 

 
On the issue relating to freedom of expression and information, all the respondents from CSOs 

were of the view that the laws restricting freedom of expression in Malaysia includes Official 

Secrets Act 1972, Sedition Act 1948, the Communications and Multimedia Act 1998, Printing 

Presses and Publications Act 1894, State-based religious law governing Islamic Publications, 
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Film Censorship Act 2002 and Penal Code should be reviewed and amended to be in line with 

the ICCPR and ensure the freedom of expression and information in Malaysia. One of the 

respondents from CSO was of the view that more importantly a Freedom of Information Act 

which mandates freedom of access to information should be enacted. 

 
Relating to right to liberty and freedom from arbitrary arrest or detention, all the respondents 

from CSOs agreed to review Special Offences (Special Measures) Act 2012 (SOSMA), the 

Prevention of Crime Act 1959, Prevention of Terrorism Act 2015, Dangerous Drugs (Special 

Preventive Measures) Act 1985 and National Security Council Act (NSC). One of the 

respondents from CSO added that there is a need to accede to the ICCPED and domesticize it. 

 
Regarding equality between men and women/non-discrimination, all the respondents from 

CSOs agreed in reviewing section 12 of Immigration Act 1959/1963, the Immigration 

Regulations 1963 and the Law Reform (Marriage and Divorce) Act 1976 which are 

discriminatory on the ground of gender. One of the respondents from CSO further stated that 

amendment to the Federal Constitution has to be done to remove discrimination with respect to 

the passing of nationality by a Malaysian woman to her children, and with respect to children 

from an unregistered marriage. The discrimination against co-habitation and children resulting 

from such a relationship will have to be abolished as well. 

 
Concerning the position of migrants, refugees and asylum seekers, most of the respondents 

from CSOs were of the view that the protection under the Employment Act 1955 should be 

extended to all types of workers including the migrants, refugees and asylum seekers. However, 

one of the respondents from CSO was of the view that some of the so-called protections in the 

Employment Act 1955 are manifestly insufficient and it should not be simply extended for 

protections to all workers. Instead, there should be a comprehensive overhaul of existing 

legislation dealing with workers’ rights and protections, and terms and conditions of 

employment. In fact, all the necessary amendments have already been prepared by the BN 

government in anticipation of the TPPA, but were never introduced to Parliament and ICRMW 

should be acceded and domesticise it. All the respondents, however, agree to review section 34 

and 35 of the Employment Act 1955 and the Workmen’s Compensation Act 1952 to remove 

the discriminatory against women and to include protection for all migrant workers. 
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On the issue of the rights of individuals belonging to minorities, all the respondents from CSOs 

were of the view that Malaysia should also accede to ICERD and implement its provisions in 

national legislation. Malaysia should enact a Non-Discrimination Act and domestic legislation 

that brings the provisions of UNDRIP into law, both at a federal and state level. 

 

As for the rights of vulnerable, all the respondents were of the view that there should be legal 

protection of the right to privacy under the federal constitution and ICERD should be acceded 

and all its provisions should be implemented in national legislation. One of the respondents 

from CSO is of the view that death penalty should be abolished and establish a truly 

independent oversight mechanism for the police, and a separate one for other law enforcement 

agencies. “Disability”, “sexual orientation” and “gender identity” should be inserted as non- 

acceptable grounds for discrimination in the constitution. 

 

 
4.5 Roadmap Proposal for Accession of ICCPR 

 

 
In lieu of the issues and challenges in the existing Malaysian laws (civil and Syariah)that 

contravene the provisions of ICCPR, this section will provide the relevant recommendations 

and strategies towards the accession of ICCPR as in the following: 

 

1. A strong commitment by the Government for the success of the accession of ICCPR. 

This will require the support of the relevant ministries (MOHA, MOFA, the Legal 

Division of the Prime Minister’s Department, Ministry of Communication and 

Multimedia). The commitment from other ministries, state and federal and enforcement 

agencies are also crucial in supporting and implementing the accession process. 

2. Develop a clear plan and timetable for the repeal or amendment of the laws identified 

below; where legislation is to be amended, consult various stakeholder groups in a 

transparent and public way. 

3. Develop a time line for the accession process of the International Convention on Civil 

and Political Rights, the International Convention on the Elimination of all Forms of 

Racial Discrimination, and the International Convention on the Protection and 

Promotion of the Rights of All Migrant Workers and Members of Their Families—all 

of which contain protections for freedom of expression. 
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4. Capacity building and dissemination of knowledge on ICCPR to the various groups of 

stakeholders and the public on various aspects and components of the ICCPR. As 

indicated by the findings of the survey conducted for this project (third report) has 

indicated that majority of Malaysian do not even have the basic understanding at all of 

ICCPR and the implication to the existing human rights situation in the country. More 

than 90% agrees that everyone deserves to have their human rights protected. However, 

only 53% agreed that human rights for every person is protected throughout Malaysia. 

About 29% selected neutral and 18% disagreed that human rights for every person is 

protected in Malaysia. Public awareness is essential to ensure support for the 

government effort in this process. The public need to understand and must be educated 

on the rationale and concept of ICCPR, the protection of human rights and the benefit 

it confers to individual and the society. 

5.  A continuous proactive role by the National Human Rights Commission of Malaysia 

(Suhakam) as the medium in advising the government on the accession and ratification 

of ICCPR as provided under Human Rights Commission Act 1999. 

6. A continuous support and engagement by the various civil society groups and 

organizations for the success process of the accession and ratification of ICCPR. As 

indicated from the survey, the CSOs were very vocal and strongly support the 

ratification of ICCPR for Malaysia. 

7. Engagement with the judiciary and the courts through judicial colloquium and 

workshops on fundamental issues and areas relating to ICCPR. This should be 

conducted as part of the integral agenda on capacity building and empowerment of 

judges on important principles on civil and political rights. The objective is to ensure 

that reference to the ICCPR and other international human rights instruments are 

referred to in judicial decisions and pronouncements. 

8. Religion is an important feature of Malaysia by reason of tradition and history that will 

continue to be important in the social, political and legal discourse. There are points of 

convergence between universalism concept of human rights and the International 

Human rights standards and the Islamic framework. The points of convergence are 

based on universal standards laid down in Islam which are also present in other cultures 

which have been codified into international human rights instrument. Basic human 

rights in the International Human Rights law are prima facie compatible with teachings 

of Islam and this among others include provsion on right to life ( Article 6) , no torture 

, cruel and inhuman treatment ( Article 7 ), prohibition against slavery (Article 8) , 
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prohibition against arbitarary arrest ( Article 9) of , right to the presumption of inocense 

and rights of accused person (14(2) of ICCPR. 

 
Divergence and visible differences between ICCPR and Syariah especially on the issue 

of freedom of religion, gender equality and freedom from discrimination and rights 

marriage and family life, call for continuous efforts and engagement that must be made 

with specific groups of stakeholder relating to Syariah Laws. This would include 

continuous engagement and program with the Islamic religious authorities, Syariah 

Courts, state and federal religious agencies, Islamic scholars and Islamic NGOs. 

 

 

 
9. Amend relevant Malaysian laws to conform to international standards for freedom of 

expression and freedom of assembly as set forth in the Universal Declaration of Human 

Rights and elaborated on in the International Covenant on Civil and Political Rights. 

 
10. Initiate buy-in and commitment from relevant ministries to agree on specific 

recommendations for repeal or revision of laws which are as follows: 

a. Sedition Act 1948 

b. Penal Code 

c. Printing Presses and Publication Act 1984 

d. Peaceful Assembly Act 2012 

e. Official Secret Act 1972 

f. Communication and Multimedia Act 1998 

g. Evidence Act 1950 

 
11. Enact a federal Freedom of Information law in which government information is 

presumed to be subject to disclosure unless there are compelling reasons that are 

consistent with human rights law to withhold them from the public. The right to 

information should be interpreted and applied broadly, and the burden of demonstrating 

the legitimacy of any restriction on disclosure should rest with the public authority 

seeking to without information. The law should withhold from disclosure only narrowly 

defined areas of information, such as defence plans, weapons development, and the 

operations and sources used by intelligence services. All oversight, ombudsmen, and 

appeal bodies, including courts and tribunals, should have access to all information, 
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including national security information, regardless of classification level, relevant to 

their ability to discharge their responsibilities. 

 
12.  Identify specific provisions in legislations to be reviewed/repealed in order to ensure 

compatibility with ICCPR as suggested in the following part: 

 

 

i. Repeal the Sedition Act 

Freedom of expression is essential to the good working of the entire human rights system. It is 

inevitable that so fundamental a human right as freedom of expression is also among the most 

violated of rights. Responding to the array of assaults, abuses, concerns and gaps requires multi- 

faceted action from many actors. Crucial to the effectiveness of all such responses will be the 

existence of a strong normative framework in the form of international human rights lawin 

support of freedom of expression. One should thus enquire as to whether the existing standards 

are adequate to their function. There is no need to have various laws highlighting/restricting 

the right to freedom of speech and expression. It is enough for the Government to have a law 

that covers all requirements on the matter. 

It is proposed that the Sedition Act be repealed and to be replaced with a new Act that comprise, 

among others, the spirit of right to freedom of expression and speech, the limitation of such 

rights as well as the elements of national harmony and security. Further the following 

suggestions are made: 

i. Specifically, Article 19 of the ICCPR prohibits State Parties from limiting an 

individual’s right to hold opinions even in a state of emergency. In addition, the 

ICCPR states that individual freedom of expression includes the right to “seek, 

receive and impart information and ideas of all kinds,” and that it may only ever be 

restricted as “provided by law[,]” and only where the restrictions imposed are 

“necessary…[f]or respect of the rights or reputations of others” or “[f]or the 

protection of national security or of public order…or of public health or morals.” 

 
ii. Freedom of expression also shall be restricted based on Article 20 of the ICCPR which 

mentions that any propaganda for war or any advocacy of national, racial or religious 

hatred that constitutes incitement to discrimination, hostility or violence shall be 

prohibited by law. 
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- The limitation of freedom of expression or speech is legitimate if it falls within the 

very narrow conditions of Article 19(3) of the ICCPR and passes the following 

three-part test provided by law: Limitation must be provided by law, in sufficiently 

clear terms to make it foreseeable whether or not statements are permissible; 

- Legitimate aim: Limitation must be directed to one of the following goals i.e. 

ensuring respect of the rights of others, or protecting national security, public order, 

public health or public morals; 

- Necessary: Limitation on freedom of expression must be “necessary to protect the 

interest defined by the law . Even if a limitation is in accordance with a clear law 

and serves a legitimate aim, it will only pass the test if it is truly necessary for the 

protection of that legitimate aim. The European Court of Human Rights had further 

narrowed the third test by requiring the limitation to be ‘necessary in a democratic 

society’ and clarified that the purpose of the limitation must never be to shield 

governments from either criticism or peaceful opposition. 

iii. Even though Article 20 of the ICCPR permit States to enact laws that prohibit any 

activities or acts that constitute incitement to discrimination, hostility or violence; 

it is hoped that the scope of such laws is confined strictly to the punishment of the 

crimes and not the expression of any opinions or views. 

iv. Freedom of expression includes political discourse, commentary on one’s own and 

public affairs, canvassing, discussion of human rights, journalism, cultural and artistic 

expression, teaching and religious discourse. It may also include commercial 

advertising and even expression that may be regarded as deeply offensive, although 

such expression may be restricted in accordance with the provision of Article 19.3 and 

Article 20. 

v. Controversial ideas and opinions made in the context of academic debates, political 

engagement or similar activity and without incitement to hatred, contempt, violence or 

discrimination should be regarded as legitimate exercises of the right to freedom of 

expression and speech. 

vi. The obligation to respect freedoms of expression and opinion must be obliged by every 

branches of the State including Executive, Judiciary, Legislative, Semi-Governmental 

as well as Private Entities and information of remedies must be available if such rights 

have been violated. 
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ii. Review specific provisions of the Penal Code 

i. Section 504 of the Penal Code to eliminate the criminal penalties 

for “insulting” speech; 

ii. Amend section 505(b) of the Penal Code to criminalize onlyspeech 

that is intended to incite violence or serious public disorder, and 

clearly define those terms to ensure that they conform to 

international standards; 

iii. Amend section 505(c) of the Penal Code to limit application of the 

provision to speech intended to and likely to incite violence, 

discrimination, or hostility against an individual or clearly defined 

group of persons in circumstances in which such violence, 

discrimination, or hostility is imminent and alternative measures to 

prevent such conduct are not reasonably available; 

iv. Repeal sections 499-502 of the Penal Code to eliminate the offence 

of criminal defamation; 

v. Repeal section 203A of the Penal Code, which criminalizes the 

disclosure of any government information regardless of whether 

that information is secret or whether the disclosure of said 

information poses a real risk to national security or public order; 

vi. Repeal sections 298 and 509 of the Penal Code to eliminate the 

criminal penalties for “offensive” speech; 

vii. Amend section 124G of the Penal Code to eliminate the 

criminalization of posting or distributing placards or other 

materials that government officers determine are “likely to lead to 

any breach of the peace;” and 

viii. Revise section 124I of the Penal Code to limit application of the 

law to cases in which the government can prove that the publisher 

of the “false” news acted with knowledge the news was false and 

that its publication would cause actual damage to an individual, 

and that the publication did cause such damage. 

 
iii. Repeal the Printing Presses and Publications Act 
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Hate speech should only be restricted where it clearly constitutes direct and 

intentional incitement to violence, discrimination or hostility against an 

individual or clearly defined group of persons in circumstances in which such 

violence, discrimination or hostility is imminent and alternative measures to 

prevent such conduct are not reasonably available.Any further amendments to 

“strengthen” the Communications and Multimedia Act that are proposed by the 

government should be consistent with the international standards for freedom of 

expression 

 
iv. Amend The Peaceful Assembly Act 

 

This would include the following: 

 
i. Repeal section 9(5); 

ii. Repeal the limitation on street protests in section 4(1)(c) and the 4(2)(c); 

iii. Repeal sections 4(1)(a) and 4(1)(e), which exclude children and aliens 

from the right to participate in assemblies, and sections 4(2)(a) and 

4(2)(e), which impose criminal penalties on a non-citizen who organizes 

or participates in an assembly and on anyone who brings a child to an 

assembly; 

iv. Amend section 10 to limit the information required to be provided in 

advance of an assembly to that required to facilitate the assembly and 

ensure public safety, such as date, time, location and expected number 

of participants; 

v. Amend section 9 to shorten the time period for advance notice and to 

provide an exception to the notice requirement for spontaneous 

assemblies where it is not practicable to give advance notice; and 

vi. Revise the law to make clear that the police do not have the authority to 

impose conditions on what is said at an assembly other than to restrict 

speech that constitutes direct and intentional incitement to violence, 

discrimination or hostility against an individual or clearly defined group 

of persons in circumstances in which such violence, discrimination, or 

hostility is imminent and alternative measures to prevent such conduct 

are not reasonably available. 
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v. Amend the Official Secrets Act 

 

The Official Secrets Act (OSA) is a broad ranging law bill that penalizes receiving or 

disseminating a wide and undefined range of documents, particularly government documents. 

The OSA also includes a very broadly worded offence of “spying.” Although, the law is only 

infrequently used, the breadth of its language and the severity of the penalties that can be 

imposed place a chill on freedom of expression. The OSA puts severe limitations on the ability 

of anyone in or connected to government to disclose government information. Section 8(1) of 

the Act makes it an offense for any person who holds or has held office or has worked under 

contract for the government or been employed by any such person to: 

 

1. Communicate any “official secret or any secret official code word, countersign or 

password” that he received or had access to by virtue of his position to anyone other 

than those to whom he is specifically authorized to disclose it; 

2. Retain any such document or information when he has no right to retain it; or 

3. Fail to take reasonable care of such document or information. 

 
It is also an offence for anyone to receive such a document or information “knowing or having 

reasonable ground to believe” that it is communicated in contravention of the OSA. Section 9 

of the Act makes it an offense for “any person for any purpose prejudicial to the safety of 

Malaysia,” to (1) retain any official document, (2) allow any other person to have possession of 

any official document, or (3) fail to return any official document that he finds or that otherwise 

comes into his possession. Each of these offenses carries a possible penalty of up toseven years 

in prison. 

 

Although purporting to control access to “official secrets,” the statute provides no limitation on 

what may be classified as secret.]The imposition of criminal penalties for the disclosure of 

documents by public employees, without any requirement that the disclosure pose a real risk of 

harm, violates international standards for the protection of freedom of expression. Accordingto 

the Global Principles on National Security and the Right to Information (the Tshwane 

Principles), criminal cases against those who leak information should be considered only if the 

information disclosed poses a “real and identifiable threat of causing significant harm” to 

national security. Moreover, public interest in the disclosure should be available as a defense 

in any such prosecution. By criminalizing the disclosure, possession, or receipt of documents 

or information without the necessity of demonstrating that disclosure of such a document or 

https://www.hrw.org/report/2015/10/26/creating-culture-fear/criminalization-peaceful-expression-malaysia#_ftn387
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information would threaten national security or public order, section 8 of the OSA fosters a 

culture of secrecy that runs counter to the public’s interest in access to information about 

government activity. 

 

The breadth of the Act is even more troubling in the context of its definition of “spying,” which 

carries a penalty of life imprisonment. The OSA defines the offence of “spying” extremely 

broadly to include the making or receiving of any document that is “calculated to be,” “might 

be” or is “intended to be” “directly or indirectly useful to a foreign country.” The statute does 

not require that the conduct result in any actual harm to national security, or even that it create 

an objective risk of such harm. Rather, it requires only that the individual be acting “for any 

purpose prejudicial to the safety or interest of Malaysia” and that the material be potentially 

“useful” to another country. 

 

As a result of the implication of the Act, it is proposed that the following amendments to be 

made to the Act : 

 

 
i. Amend section 8(1) to criminalize only disclosures of clearly defined categories 

of documents, to require proof by the government that the disclosure poses a 

real and identifiable threat risk of causing significant harm to national security, 

and to allow for a defence of public interest; 

ii. Repeal section 8(2) to eliminate the criminal penalties for receipt or disclosure 

of information by persons who are not government personnel; 

iii. Amend section 3 to penalize only conduct that the government can establish 

poses a real risk to national security. 

iv. Amend section 16 to eliminate the use of “known character” as a basis for 

showing that the defendant’s purpose in acting was one prejudicial to the safety 

or interests of Malaysia. 

v. Enact a federal Freedom of Information law in which government information 

is presumed to be subject to disclosure unless there are compelling reasons that 

are consistent with human rights law to withhold them from the public. The right 

to information should be interpreted and applied broadly, and the burden of 

demonstrating the legitimacy of any restriction on disclosure should rest withthe 

public authority seeking to without information. The law should withhold from 

disclosure only narrowly defined areas of information, such as defence 
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plans, weapons development, and the operations and sources used by 

intelligence services. All oversight, ombudsmen, and appeal bodies, including 

courts and tribunals, should have access to all information, including national 

security information, regardless of classification level, relevant to their ability 

to discharge their responsibilities. 

vi. Review the Communication and Multimedia Act 1998 

 

Communications and Multimedia Act must not be used to restrict public discussion of matters 

of public interest. Disputes regarding the specifics of information posted online should be 

addressed in the public forum rather than through blocking access to that information. Pending 

the amendment of the Communications and Multimedia Act by the government, give clear 

guidance to the investigating officers that application of sections 211(1) and 233(1) should be 

strictly limited to speech that poses a real and significant risk to national security or public 

order. Commission officers should be specifically informed that offensive or annoying speech 

should not be subjected to prosecution, and that hate speech should only be restricted where it 

constitutes direct and intentional incitement to violence, discrimination or hostility against an 

individual or clearly defined group of persons in circumstances in which such violence, 

discrimination or hostility is imminent and alternative measures to prevent such conduct are 

not reasonably available. 

 

Section 211 of the Act should be thoroughly revised to more narrowly and precisely define 

what qualifies as prohibited content under the Act, in line with the three-part test under 

international law. Further, a distinction should be made between private communications and 

content that is publicly available; the former should be explicitly excluded from the scope of 

the Act. The liability of online intermediaries under the Act should be clarified. Service 

providers should not be held criminally liable for content produced by others. Instead, they 

should be granted immunity from liability. Further, Section 233(1)(a) should be thoroughly 

revised to more narrowly and precisely define what constitutes “improper use of network 

facilities or services” under the Act. The licensing scheme under the Act should establish clear 

criteria for the awarding of licenses, as well as the grounds for their withdrawal, eliminating 

the discretionary powers of government in the process. It is also proposed to establish an 

independent regulatory body with full powers to implement the Act’s licensing scheme, as well 

as the ability to receive and resolve complaints about its implementation. Decisions from this 

regulatory body should be subject to an appeal to an independent and impartial judicial body. 
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vii. Amend the Evidence Act 

 

In May 2012, the Malaysian government pushed through parliament an amendment to the 

country's Evidence Act that has profound implications for online freedom of expression. 

The stated purpose of the amendment, which inserted a new section 114A into theEvidence 

Act, is to identify and hold liable the individuals responsible for allegedly illicit (i.e., 

defamatory, seditious, or libellous) content published on the Internet. However, the amendment 

as drafted goes far beyond what can be justified by that goal. 

 

Applying to both civil and criminal cases in which allegedly illicit content is published on a 

webpage, section 114A presumes that the following groups or individuals are guilty of 

publishing the content in question: 

 

1. Anyone whose name, photograph or pseudonym depicts him or her as the owner, host, 

administrator, or editor of the website on which the content appears, or anyone who in 

any way facilitated the publishing or re-publishing of the content; 

2. Anyone who is registered with a network service provider as a subscriber of a network 

service from which the content originated; and 

3. Anyone who has in his or her “custody or control” any computer from which the content 

originated. 

 

Given the law’s breadth, many people can be “presumed liable” for the publication of illegal 

content−including many who are not, in fact, responsible. The law can be used against bloggers 

based on comments posted by their readers, victims of hacking or identity theft, web hosts from 

sites that invite public comment based on comments by readers, and even those who subscribe 

to the network that originated the content. For example the recent Federal Court decision in 

February 2021 has found news portal Malaysiakini guilty of contemptuous publication. Social 

media services and other internet intermediaries that host significant amounts of user-generated 

content could be held liable for third party content under this law, along with anyone who re- 

posts social media content found to be illicit. 

 

While the presumption of liability created by the statute can be rebutted, by placing the onus 

on the defendant to disprove responsibility for publication the act subverts one of the 

fundamental protections for human rights—the presumption of innocence. Given the broad 
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definition of those presumed liable for content, many innocent people may find themselves 

under arrest and be placed in the difficult position of trying to prove their innocence. Fear of 

being presumed liable for content will have a substantial chilling effect on freedom of 

expression online, with users fearful of allowing comments on web pages or blogs, or even of 

allowing others to use their wireless networks. Social media websites and other internet 

intermediaries that host user content could refuse to offer service in Malaysia or proactively 

self-censor user content out of fear of broad liability under this law. In furtherance of the above, 

it is proposed that to review section 114A of the Evidence Act, which imposes liability on 

intermediaries for online content posted by others. 

 

 

 
viii. Amendments to Communication and Multimedia Act 1998 

 

 

Section 211 should be thoroughly revised to more narrowly and precisely define what qualifies 

as prohibited content under the Act, in line with the three-part test under international law. 

Distinction should be made between private communications and content that is publicly 

available; the former should be explicitly excluded from the scope of the Act. The liability of 

online intermediaries under the Act should be clarified. Service providers should not be held 

criminally liable for content produced by others. Instead, they should be granted immunity from 

liability. Sections 212 and 213 should clearly set out what the position of the content forum 

namely other enforcement mechanisms and define its powers in this regard. It should bemade 

explicit that protection of the right to freedom of expression will be part of any self- regulation 

regime. 

 
In addition, Section 233(1)(a) should be thoroughly revised to more narrowly and precisely 

define what constitutes “improper use of network facilities or services” under the Act. Section 

233(1)(b) should be thoroughly revised to narrowly define the circumstances under which 

anonymous speech can be penalised under the Act. Section 233(2) should more precisely and 

narrowly define what constitutes “obscene” communication and raise the threshold for liability 

of intermediaries to one of actual and specific knowledge of illegal use of their facilities. 

Further, Section 234 should be redrafted to afford proper protection to legitimate whistle- 

blowing activities and those involved in journalistic activity who obtain and disclose 

information and data in the public interest. 
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The licensing scheme should establish clear criteria for the awarding of licences, as well as the 

grounds for their withdrawal, eliminating and reducing the discretionary powers of government 

in the process. The Act should also explicitly exclude online intermediaries from the licensing 

scheme and create an independent regulatory body with full powers to implement the Act’s 

licensing scheme, as well as the ability to receive and resolve complaints about its 

implementation. Finally, to ensure transparency, decisions from this regulatory body should be 

subject to an appeal to an independent and impartial judicial body. 
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CONCLUSION 

 

 
This report has shown that there are some similarities of concepts and fundamental issues 

between Malaysian laws and international human rights law and instrument of the ICCPR. 

Nevertheless, there are also prominent inconsistency of principles and underlying value 

contradiction between Malaysian civil laws and Syariah with the principles of ICCPR. In order 

to remedy the situation, the incompatibility between the two differences must be first addressed 

prior to the ratification process. Thus, a road map is proposed as a reference point and indicator 

for the government to adopt in the effort to facilitate the process. 

Public views and position of the state and non-state stakeholders are also divided on this matter. 

As such intensive engagement process, capacity building and awareness program is crucial in 

ensuring the ratification agenda of ICCPR. In addition, an effective enforcement mechanism is 

crucial to the human rights quest. In Malaysia, human rights provision contained in the local 

laws are enforceable in the courts on the petition on any aggrieved party. Denial of personal 

liberty authority of law can attract habeas corpus. Violations of liberties can also be investigated 

by the Malaysian Human Rights Commission and by special tribunals andenquiries appointed 

for the purpose. Investigative journalism, proceedings in Parliament and the intervention of non- 

governmental organizations (NGOs) and service centres run bypoliticalparties can be also assist 

to provide an informal means of redress against human rights abuses. 

Within this context, religious issues in a plural society such as Malaysia must be open to debates 

by all sections of the community. Sensitivities can only be resolved through civilized 

deliberation and dialogue between races in which decision must be reached in consensus and 

compromise. While concerns of social stability are understandable, actions must be reasonable 

and not at the expense of human dignity. If there are genuine concerns about a pandemic of 

conversions and apostasy in a particular religion, then the root cause of the problem should be 

examined, and not by the simplistic solution of curtailing rights of others for political 

convenience. 

A strong grounding on values, through both human rights and duties to the community, is the 

key to tolerance and social stability. As discussed in the first report, we must leave the 

chauvinism on relativity of norms and focus instead on the common morality that can be derived 

from both Universalist and Relativist conceptions of human rights. Instead of getting bogged 

down in ideological antagonisms and arrogant dismissals, freedom of religion, freedom of 
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expression and speech have to be understood in proper context in order to promote progressive 

reconciliation , equality , non - discrimination with religious precepts. For one to believe that 

the other has the right to practice their faith freely, the conviction must begin from the firm 

morality of respecting human dignity and beliefs. Religious issues in a plural society such as 

Malaysia must be open to debates by all sections of the community. 
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APPENDIX 1 

SURVEY QUESTIONNAIRES 

 

Name : 

Gender : 
Race : 

Profession : 

 

All human beings are born with equal and inalienable rights and fundamental freedoms. The 

fundamental rights are enshrined in the Federal Constitution of Malaysia. This survey to 

examine how well these rights are protected in Malaysia and what can be done to advance the 

basic human rights in Malaysia. 

 

Based on your knowledge of conditions as they now exist in Malaysia, respond to each of the 

following items by choosing the number that best reflects your agreement or disagreement with 

each statement. 

 
Section I - Equality 

Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 
 

1. All people are free and equal and are treated with respect and dignity. 

 

2. Equal rights are extended to people regardless of race, colour, religion, social origin, or 

natural origin. 

 

3. Equal rights are extended to people regardless of their political opinions, property 

ownership status, birth circumstances, and language spoken. 

 

4. Equal rights are extended to all adult women. 

 

5. Equal rights are extended to people of all sexual orientations. 

 
Section II – Security 

Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 
 

1. People in Malaysia feel safe. 

2. Liberty is guaranteed for everyone in Malaysia. 

3. Safety and security is important for all in Malaysia. 

 
Section III – Slavery 

Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 
 

1. Slavery does not exist in Malaysia. 

2. Servitude does not exist in Malaysia in any form. 

3. Slave trade does not exist in Malaysia. 

4. No one in Malaysia is a slave. 

 
Section IV – Torture 

Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 
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1. No one is subjected to torture in Malaysia. 
2. No one is subjected to cruel, inhuman, or degrading treatment or punishment in 

Malaysia. 
3. No one deserves to be tortured. 
4. Torture cannot be justified. 

 
Section V – Equal Protection 

Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 
 

1. Everyone in Malaysia is protected equally by the law. 

2. Malaysia law does not discriminate against anyone. 

3. Everyone deserves equal protection under the law. 

 
Section VI – Arbitrary Arrest 

Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 
 

1. No one in Malaysia is subjected to arbitrary arrest, detention or exile. 

2. People are only arrested for good and sufficient cause. 

3. It is wrong to arrest someone arbitrarily or without cause. 

 
Section VII – Fair Hearing 

Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 
 

1. Anyone charged with a crime can get a fair and public hearing by a court or tribunal. 

2. The court or tribunal is independent and impartial. 

3. The court or tribunal makes clear the rights and obligations of the accused. 

4. The court system is fair. 

5. Everyone deserves a full and fair hearing. 

 
Section VIII – Privacy Protections 

Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 
 

1. People charged with a crime are presumed innocent until proven guilty. 

2. Guilt can only be established after presenting a thorough defense at a fair trial. 

3. Guilt or innocence is determined based on the laws that were in effect at the time of the 

alleged offence, not retroactively based on laws passed or amended since that time. 

4. People are presumed innocent and given a fair trial. 

5. Everyone deserves to be presumed innocent until proven guilty. 

 

Section IX – Freedom of Movement 

Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 
 

1. Everyone can move freely within the borders of Malaysia. 

2. Everyone can live where they want to, anywhere within Malaysia. 

3. Everyone is free to leave and return to Malaysia as they wish. 

4. Everyone deserves to travel as they please. 

 
Section X – Asylum 

Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 
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1. Anyone can seek asylum in Malaysia to avoid persecution from another country. 

2. Anyone from Malaysia can seek asylum from another country to avoid persecution. 

3. Asylum protection is only granted for political crimes or for attempts to uphold the 

purposes and principles of the United Nations. 

4. Asylum protection is an important right. 

 

Section XI - Rights of Nationality 
Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 

 
1. Everyone has the right to citizenship. 

2. No one can be arbitrarily deprived of their citizenship. 

3. Everyone has the right to change citizenship. 

4. I am a citizen of my chosen country. 
5. Everyone deserves to become a citizen. 

 
Section XII – Marriage 
Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 

 
1. Adults in Malaysia are free to marry, have children, and raise a family. 

2. Marriage results only from the free-will and full consent of both intending spouses. 

3. The State recognizes the importance of the family and provides adequate protection for 

family units. 

4. Family bonds are respected and protected. 

5. All adults deserve to make their own free choice in marriage. 
6. Families deserve to be protected. 

 
Section XIII - Property Ownership 
Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 

 
1. Anyone can own property privately or in association with others. 

2. Privately-owned property is never arbitrarily seized. 

3. Property ownership is an important right for all. 

 
Section XIV - Religious Freedom 
Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 

 
1. Everyone is granted the freedoms of thought, conscience, and religion. 

2. Everyone is free to choose their own religion and to practice it in worship, observance, 

and teaching. 

3. Religious observances and worship are free to be practiced in public or private, alone 

or in community. 

4. Everyone is free to change their religion or beliefs. 

5. I am free to believe whatever I want. 

6. I am free to practice my chosen religion as I please. 

7. It is important for all people to be able to practice the religion of their choice. 

 
Section XV - Freedom of Expression 
Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 
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1. Everyone is free to form their own opinions and to express their thoughts, opinions, 
concerns, and questions publicly and privately. 

2. Ideas can be freely expressed, without State censorship, through any media, and 

distributed across any boundaries. 

3. Opinions can be held and expressed without fear of reprisal. 

4. I am free to say or write whatever I want. 

5. It is important for people to be able to express themselves freely in public and private. 

 
Section XVI - Rights of Assembly 
Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 

 
1. In my country people are free to associate and to assemble peacefully into groups. 

2. No one in my country is compelled to join any association. 

3. I can meet with whomever I please. 

4. People deserve to meet with whomever they choose. 

 
Section XVII - Government by the People 
Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 

 
1. Everyone in my country is free to participate in government, directly or through 

their freely-chosen representative. 

2. Everyone has equal access to public services. 

3. The will of the people create Government's only authority. 
4. The will of the people is expressed in genuine elections, with universal and equal 

suffrage, and secret ballot. 

5. The government does a good job of representing me. 

6. It is important for government to represent the people. 

7. It is important for government to serve the people. 

 
Section XVIII - Economic, Social, and Cultural Security 
Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 

 
1. Everyone in my country has adequate fresh air, clean water, nutritious food, 

protective shelter, and sanitary waste disposal. 

2. In my country, everyone's cultural needs are met. 

3. In my country, everyone's social needs are met. 

4. People in my country feel respected and are free and able to develop their own 

personalities. 

5. People don't go hungry. 

6. Wealth is distributed fairly. 

7. Each of us gets enough before anyone gets too much. 

8. Everyone deserves to have their basic needs met. 

 
Section XIX - Preserving Human Rights 
Each of these is rated on a scale ranging from 1 = Strongly Disagree through 5=Strongly Agree 

 
1. Human rights for every person are protected throughout my country. 

2. Everyone deserves to have their human rights protected. 
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APPENDIX 2 

 
Interview Questionnaires of Selected Respondents 

 

1. When does the government plan to ratify the International Covenant on Civil and 

Political Rights (ICCPR)? Is there an expected timeframe for the ratification of ICCPR? 

 

2. What are the steps that the government is taking toward acceding to or ratifying ICCPR? 

 
3. What progress has the government made in addressing the issue of acceding to ICCPR? 

 
4. What assessment has the government made in helping to reverse the growing trend of 

child marriage and shift social attitude? 

 
5. Which improvements have been made with respect to guaranteeing gender equality? 

Which further measures are planned in order to improve women’s rights and prevent 

discrimination? 

 
6. What kind of legal improvements have been made in order to meet the needs of persons 

with disabilities and which further measures are planned? 

 

7. What measures have the government taken to ensure that the media can continue to 

exercise their responsibilities as guarantors of freedom of information and press with 

full independence? 

 
8. What measures has the government taken to combat discrimination against other 

marginalized group? ( transgender, migrant workers, refugees etc) 

 

 
9. Article 17 of the ICCPR guarantees that “No one shall be subjected to arbitrary or 

unlawful interference with his privacy,” and further guarantees the right to protection 

from such interference. Do you think that Penal Code should be amended to 

decriminalise and providing imprisonment for consensual sodomy, and should there be 

implementation of laws forbidding discrimination based on sexual orientation and 

gender identity? 

 

10. Do you think Malaysia is in a position to accept the non-derogable articles in the 

Convention? If no, then what would be best way to go about it? 

 

11. To what extent do you think that Malaysia is ready to amend the legal instruments to 
be in line with the Convention? 

 

12. What do you think about deviant teachings in Islam? What are your views relating this 

issue based on the Federal Constitution and current situation in Malaysia? 
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13. What do you think about provisions in ICCPR such as equality and right of religion 

which seems to contradict to Shariah Law? How should the government approach/ view 

this conflict  between the two principles? 

 
 

14. Do you think that it is important for Malaysia to accede ICCPR? 

 
15. Do you think that Malaysia is ready to accede ICCPR? 
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APPENDIX 3 

 
 

Report on Interview Questionnaires (for CSOs) and reference to related workshop on 

ICCPR (attended by ministries and other non- state stakeholders) 

 
All the CSOs selected for the interviews supported the ICCPR and agreed that ICCPR is one 

of the international human rights treaties that gives legal force to the Universal Declaration of 

Human Rights. They also unanimously reiterated that ICCPR affords protection to a wide range 

of civil and political rights and Malaysia should accede to it without delay. The question as to 

whether Malaysia is ready to ratify the ICCPR, all the respondents stated that Malaysia is ready 

to ratify the ICCPR. The rest of the questionnaires are open ended questions and thus, it is 

elaborated further in detail as follow. Report on Workshop on Rights-Based Hate Speech and 

Anti-Discrimination Law Reforms and Inter-Agency and Commission Side Meetings with 

Chair of UN Human Rights Committee held on 17 and 18 of December 2019 have been 

incorporated in this report. 

 
(i) The question as to whether national legislations should be amended first as to 

ensure it is in accordance with international human rights instruments prior to acceding 

to the convention. All the respondents were of the view that it is not necessary to amend the 

national legislations to ensure that it is in accordance with international human rights 

instruments prior to acceding to the ICCPR. Mr. Khoo further elaborated that national 

legislation can be gradually amended once Malaysia has made the public commitment by 

acceding to the ICCPR itself. Talking about amending the national legislation first before 

acceding to the Convention is a mere ploy to delay the accession. No country is in a position to 

saythat all its laws are fully comply with all the provisions of the ICCPR before the accedingand 

it is an on-going exercise of progressive realisation. Mr. Chew from SUARAM added thatlaw 

reform can take place at any point of time and not ratifying on the grounds that Malaysia is not 

ready is irrelevant as human rights issues are constantly developing and evolving. No country’s 

legislation would ever be fully compliant and it will always be an on-going process.Ms. Faribel 

from KOMAS was of the opinion that to accede any international human rights instruments, 

the national legislations need not be amended. Instead, reservations can be made in the 

instruments acceded. However, Datuk Engku Nor Faizah stated that in relation to accession to 

international human rights treaties, the Government’s practice has been to ensure legal 

compliance at the domestic level before acceding to the treaty. Mr. Adlan also stated that 
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Malaysian Government’s position in acceding to international human rights instruments 

remains to ensure that the domestic legal framework is in line with the international instruments 

before accession to the instruments. In relation to ICCPR, Mr. Adlan further stated that the 

Malaysian Government has been studying and considering the accession to ICCPR since 2011 

and identified concerns relating to Articles 2.1 (equality and non-discrimination); 4.2 (non- 

derogable rights); 6.2 and 6.6 (capital punishment); 7 (torture and cruel, degrading and 

inhumane punishment); 18.2 (freedom of religion) and 26 (equality and non-discrimination), 

due to “illegal immigrants” and LGBT persons). 

 
Mr. Ahmed stated that Malaysia should consider itself ready in this regard even at 80 percent 

because the bigger challenge for Muslim Member States in his observation is often the inability 

to respond well to the Committee during the review process. He had suggested the Government 

to study the interpretation of the ICCPR articles through the Human Rights Committee’s 

General Comments. He further stated that no State is perfect, and no State is 100% compliant. 

Therefore, Malaysia should consider itself ready as it could best prepare itself through the 

Committee’s General Comments and observations of the Committee’s proceedings. 

 
(ii) The question as to the legislation/s which requires amendments and/or 

modifications to facilitate the accession to the ICCPR. Most of the respondents were of the 

view that there is no legislation which requires amendment or modification to facilitate the 

accession to the ICCPR because the ICCPR itself does not stipulate any preconditions for 

becoming a State Party, apart from compliance with the national legislative mechanisms to 

approve becoming a State Party. Mr. Chew, however, pointed out that death penalty related 

offences, Child Act, Sedition, Communication and Multimedia Act, Security Offences (Special 

Measures) Act (SOSMA), Prevention of Crime Act 1959 (POCA), Prevention of Terrorism Act 

2015 (POTA), Dangerous Drugs (Amendment) Act 1984, Dangerous Drugs Act 1952, Printing 

Presses and Publications Act, Peaceful Assembly Act, implementation of Syariah lawsand many 

more areas needed to be reviewed. Ms. Faribel added Multimedia Communication Act, Official 

Secret Act, laws relating to sedition and Press and Publications Act. 

 
(iii) The question as to the challenges or barriers that may hinder to the amendments 

and/or modifications of the legislation/s to facilitate the accession to the ICCPR, most of 

the respondents agreed on the lack of political will. Mr. Andrew further added that unfounded 

fears of international human rights norms and standards, misplaced concern about the impact 
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of signing/ratifying or acceding to international human rights instruments on national 

sovereignty, and a misplaced sense of Malaysian exceptionalism. Ms. Fribel stated lack of 

public awareness and extremist groups sharing inaccurate information on ICCPR as the 

challenges and barriers. 

 
(iv) The question as to the remedial strategies to address the challenges and barriers 

in amendments and/or modifications to facilitate the accession to the ICCPR, all 

respondents agreed that there should be better and more effective way of raising public 

awareness on the ICCPR and its contents since currently, majority of the public do not know 

anything about ICCPR. Mr. Andrew added that better public awareness/ information/ 

understanding/ education of the ICCPR and its contents, and a change of government to one 

that is fully supportive of a comprehensive realisation of human rights in Malaysia. Mr. Chew 

further elaborated that it is important for government to acknowledge the need for reform, 

especially on dated legislations which are not effective to deal with current issues but are prone 

to abuse by selected individuals or institution and set development roadmap for reform. Ms. 

Faribel stated that numerous reports and recommendations have been submitted to the 

government on remedial strategies to address the barriers and need to be executed. One of the 

reports was submitted by CSO Platform for Reform NGOs to the IRC (Institutional Reform 

Committee). She further added that Government should be the sole player in raising public 

awareness of the rights of the people to be able to express their rights whilst not taking away 

the rights of another person. Mr. Ahmed Fathalla also stressed on the importance of public 

awareness and education at schools and universities. 

 
(v) The question as to the steps to facilitate the adoption and incorporation of the 

ICCPR into domestic laws, Mr. Andrew reiterated that Malaysia should accede to the ICCPR, 

and then establish/task a Law Reform Commission to review all legislation that is contrary to 

the principles enshrined in the ICCPR and propose the amendments to the legislation to go 

through the process to be passed by the Parliament. Whereas Mr. Chew suggested an enabling 

act or constitutional amendment to provide judiciary with the leeway or requirement to adopt 

interpretation from ICCPR or other human rights treaties ratified by Malaysia directly. Whereas 

Ms. Faribel stated that firstly a special committee should be set up which includes government, 

legal advisors (Attorney General Chamber – AGC and Bar Council), civil societies and 

religious groups to iron out matters on the issues which they are not comfortable with the 

ICCPR. And secondly, through research studies on the compatibility of the current legislation, 



249  

Federal Constitution and the ICCPR. However, the Government maintained that Malaysia 

Government’s position in acceding to international human rights instruments remains to ensure 

that the domestic legal framework is in line with the international instruments before accession 

to the instruments. 

 
(vi) On the question on the direct implications of acceding to the ICCPR, Mr. Andrew 

stated that there will be a progressive ending to unjust and unfair laws, regulations and policies, 

and the prohibition of the enactment of new laws which transgress international human rights 

norms and standards. Whereas Mr. Chew stated that it will result in another layer or route for 

government accountability by independent actors and additional safeguard for victim of human 

rights violations. Ms. Faribel stated that the right to freedom of speech and expression can be 

exercised without being a fearful citizen and the society will grow more maturely in exercising 

their democratic rights. 

 
(vii) The question on the indirect implications of acceding to the ICCPR, Mr. Andrew 

stated that there will be greater respect for the human rights and human dignity of fellow human 

beings. Mr. Chew stated that there will be changes to civil service policy formulation as the 

ICCPR would require a national review as opposed to piecemeal (i.e. CRC only handled by 

one specific ministry). Ms. Faribel was of the view that a matured society that enables people 

to have a critical mind and opinions. 

 
(viii) The question on the remedial strategies which should be introduced to address the 

implications of acceding to the ICCPR, Mr. Andrew stated that international human rights 

norms and standards should be taught and practised in schools, in government, and in law 

enforcement agencies. National campaigns to highlight respect for human rights and 

fundamental liberties could be carried out. Mr. Chew stated that a structure ratification plan 

that included bi-partisan engagement in Parliament and a roadmap for reform is required to 

ratification. Pre-ratification will need to prioritise education of civil service and other related 

actors and at the same time, introduce immediate reform of problematic laws. Ms. Fribel, on 

the other hand, stated that firstly there should be increase dialogue with key stakeholders on the 

ICCPR, secondly, public campaign of the benefits of the ICCPR and thirdly, lobbying 

government to accede the treaty. Mr. Ahmed Fathalla stressed on the importance of public 

awareness and education and training for law enforcement agencies and judiciary. 
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The question on whether it is acceptable for the government to make a general 

declaration/exemptions to the ICCPR, for example provisions relating to Syariah, all the 

respondents were of the view that it is not necessary. Mr. Andrew further added human rights 

and human dignity are protected by the Quran. Ms. Faribel, however, stated that exemptions 

are possible but at some point, the exemptions should be able to be removed. She further stated 

that the Government should take necessary measures to work towards national laws and policies 

that would enable the treaty to be in full acceptance. 

 
Mr. Ahmed Fathalla stated that the participation to the ICCPR is now almost universal and it is 

quite common to find countries with dual legal systems being party to the ICCPR particularly 

Muslim countries. However, he believes these countries could do better in justifying their treaty 

implementation to the Committee and engaging public opinion, particularly in terms of 

domestic application of Syariah laws and issues e.g. freedom of religion. There are more legally 

sound and strategic ways to do so, including without making illegal reservations on non- 

derogable rights. He also recommended for the Government to study the responses of other 

Muslim State Parties before the Committee in relation to issues such as polygamy and 

inheritance in terms of application of the Syariah Laws. He also further recommended that the 

Government participate in the meetings of the Human Rights Committee as an observer to gain 

better understanding of the review process. In terms of Syariah laws and ICCPR, Mr. Ahmed 

Fathalla stressed that the Human Rights Committee views Syariah laws as internal matters of 

State Parties and indefensible against any failure to fulfil its obligations under ICCPR as 

interpreted in the General Comments. Mr. Ahmed further stated that, as stated in the 

Committee’s General Comment no. 22, Article 18 ICCPR protects theistic, non-theistic and 

atheistic beliefs and is not limited to traditional religions. He emphasized that this Article 

should be read with other Articles e.g. Articles 26 (equality and non-discrimination) and 27 

(protection of religious minorities). In this regard, any interpretation of Article 18 that 

effectively privileges the predominant religion over other belief or religious minorities may 

amount to religious discrimination. 

 
On freedom of religion, he stated that there is no punishment imposed for change of religion 

by a Muslim in Egypt, just as there is no legal distinction or consequence for one to be Sunni, 

Shia or otherwise. He referred to Article 18 – Right to freedom of thought, conscience and 

religion and stated that the Committee has described this right as far-reaching and profound. 

The right encompasses freedom of thought on all matters, personal conviction and the 
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commitment to religion or belief whether manifested individually or in community with others. 

The right is also one of the non-derogable rights under Article 4(2) ICCPR, which means it 

must be protected even in times of emergency or war and no treaty reservation could be validly 

made to this Article. The freedom to have or adopt a religion or belief necessarily entails the 

freedom to choose a religion or belief; including the right to change one’s current religion or 

belief to another, the right to adopt atheistic, polytheistic, agnostic or other beliefs. The term 

belief and religion are not limited to traditional religions or to religions or beliefs with 

institutional characteristics or practices analogous to those of traditional religions. Reading this 

Article with rights protected under other ICCPR Articles such as Articles 26 and 27, the 

recognition of the state’s religion shall not result in any impairment of the enjoyment of any 

rights of other religions or non-believers. Measures discriminating the state religion against 

another relatively minor religion or belief, e.g. measures restricting eligibility for government 

service to members of the predominant religion or giving economic privileges to them or 

imposing special restrictions on the practice of other faiths, are thus untenable. Nevertheless, 

the freedom to manifest one’s religion or belief (i.e. to practice and propagate) may be qualified 

in law to the extent necessary and proportionate to achieve the four legitimate aims as stated in 

Article 18(3) ICCPR. Article 18(4) ICCPR focuses on the obligation of state parties to respect 

the liberty of parents and/ or legal guardians to ensure the religious and moral education of their 

children in both curriculum and extracurricular activities. Relating to Article 18 and the risk of 

opening the floodgates for deviant teachings, Mr. Ahmed explained that freedom to manifest 

one’s religion or beliefs that may still be subjected to legal limitations necessary and 

proportionate to protect public safety, order, health or morals or the fundamental rights of 

others. However, a State Party would have to provide an explanation to the Human Rights 

Committee on any imposition of such limitations. 

 
On capital and corporal punishment, Datuk Engku Nor Faizah stated that the current issue is 

that one of the alternative punishments considered to replace the death penalty is corporal 

punishment and the fact that in Malaysia, caning is also a punishment for Syariah offences 

within the jurisdictions of the States. Mr. Ahmed shared his view that there is space for ICCPR 

Member States not to abolish the death penalty because Article 6 of ICCPR allows the death 

penalty to be retained for the most serious crimes and with application of the prohibitions in 

relation to pregnant and child offenders. Death is still the penalty for treason and drug offences 

in Egypt, but whipping is not a punishment. 
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I. Freedom of Expression and Information 

 
 

Article 19 of ICCPR protects the rights to freedom of opinion to which no exception or 

restriction is permitted. The laws restricting freedom of expression in Malaysia includes 

Official Secrets Act 1972, Sedition Act 1948, the Communications and Multimedia Act 1998, 

Printing Presses and Publications Act 1894, State-based religious law governing Islamic 

Publications, Film Censorship Act 2002. 

 
The question was whether these legislations should be reviewed to be in line with the ICCPR 

and ensure the freedom of expression and information in Malaysia. All the respondents agreed 

that all these legislations should be reviewed. Mr. Andrew further added Penal Code and stated 

that more importantly, a Freedom of Information Act which mandated freedom of access to 

information should be enacted. Mr. Chew stated that Article 19 of the ICCPR does provide for 

exceptions and freedom of expression is not absolute. However, the current legislation in 

Malaysia fall out of the realm of accepted exceptions. 

 
Freedom of expression is recognised in the Universal Declaration of Human Rights (UDHR), 

ICCPR and the ASEAN Human Rights Declaration (AHRD). In Malaysia, freedom of speech 

and expression is guaranteed under Article 10(1)(a) FC. However, it is not absolute as 

limitations are allowed in the interest of national security, public order and morality, among 

others. Freedom of expression in Malaysia has been restricted by laws including the Penal 

Code, Sedition Act 1948, Printing Presses and Publications Act 1984 (PPPA), Universities and 

University Colleges Act 1971 (UUCA), and certain provisions of the Communications and 

Multimedia Act 1998 (CMA). The previous Government in its elections manifesto among 

others made commitments to abolish oppressive laws including the Sedition Act 1948, UUCA 

and PPPA and draconian provisions in laws including the Penal Code, Peaceful Assembly Act 

2012 and CMA. 

 
While Article 19 ICCPR guarantees freedom of expression, Article 20 ICCPR prohibits 

propaganda for war and any advocacy of national, racial or religious hatred that may incite 

discrimination, hostility or violence. Therefore, hate speech that is prohibited under ICCPR and 

international human rights standards would be speech and expressions that fall within thesestrict 

parameters. 
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Commissioner Dato’ Mah was of the view that there is a need for new or amended law 

dedicated to address hate speech and protection gaps under current laws. The new or 

amendment law should make clear what amounts to hate speech, i.e. advocacy of national, 

racial or religious hatred amounting to incitement to discrimination, hostility or violence per 

ICCPR. Such a law should not be used to protect privileged groups to persecute minority or 

unpopular views. He then went into detail of specific protection gaps in the Sedition Act 1948, 

PPPA and CMA, and how they could be overcome. He also suggested the enactment of specific 

laws (e.g. concerning racial and religious hate crimes and special national harmony and 

reconciliation commission) and some considerations that should be factored in when assessing 

whether a speech could be reasonably deemed as hate speech. In any event, he stressed that the 

enforcement of good law is always paramount to ensure its effectiveness. 

 
Reverend Dr. Hermen Shastri was of the view that in terms of hate speech, politicians and 

religious leaders have great influence in the society. Politicians make speeches that get them 

votes while the latter gain respect through their religious teachings in public. In this regard, he 

questioned the possibility to control these actors in terms of the polarising speeches and 

comments they make in the public, especially on differing religious or political views. 

 
Mr. Andrew Khoo was of the view that there is common misconception that freedom of speech 

and hate speech includes one’s right not to be annoyed by others saying something contrary to 

his/her personal opinion. He stressed that there is no right to be annoyed and there is a need for 

re-education of this. Ms. Shareena Sheriff of Sisters in Islam (SIS) stated that the confluence 

of freedom of speech, freedom of religion, limited state jurisdiction on the personal law of 

Muslims and expansive interpretation of Islam as the official religion of Malaysia under the 

Federal Constitution. She cited the state fatwa issued declaring SIS as deviant Muslims due to 

their liberal approach and ideology to Islam as example and asked how to reconcile these issues 

to uphold constitutional rights while minimising the risk of inciting religious hatred. As it is, 

she also raised the issue of de facto discrimination against Muslim women in which they cannot 

have legal guardianship of their children, unlike Muslim men and non-Muslims. 

 
Mr. Eric Paulsen expressed his concern that the actual issue of hate speech may not be 

addressed should there be more laws be introduced. He added that there must be a middle 

ground approach to deal with the issue, i.e. with education and without criminalising every type 

of speech that touches on the sensitivities of certain groups of the Malaysian society. Tuan 
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Mohd Nazri, Vice-Chairman of Penggerak Malaysia, was of the view that the law reforms 

should be just one of the tools to deal with hate speech. Ensuring the implementation and 

enforcement of such reformed laws is just as important. He further suggested for the return to 

Rukun Negara as the guiding philosophy for the re-education and the way back to respectful 

and tolerant Malaysia. Mr. Louis Liaw, Member of the Malaysian Bar, pointed out the need to 

also look into regulating digital platforms when considering hate speech legislation e.g. 

Germany’s Network Enforcement Act. Other methods to deal with online hate speech should 

also be considered such as collaboration with digital platform owners and service providers. 

 
Ms. Wathshlah was of the view that the focus should be on amending and repealing draconian 

laws which hamper freedom of expression, speech and media. She highlighted the risk of a new 

law combining elements of draconian laws such as CMA and PPPA instead of one which 

promotes freedom of expression. She also acknowledged that the establishment of the Media 

Council and the move to replace the Official Secrets Act with a new law on right to information 

are progressive steps in the right direction. Ms. Nalini Elumalai, Project Officer of Article 19 

shared Ms. Wathshlah’ s concern on the risks with coming up with a new law to address hate 

speech and added that Article 19 has always promoted policy-driven approaches to deal with 

the issue instead. She shared that in Tunisia, Article 19 has worked closely with the country’s 

Ministry of Education to come up with modules to teach children in primary schools on how to 

respect and accept cultural differences. She also suggested the Rabat Plan of Action and the 

2011 United Nations Human Rights Council (HRC) Resolution 16/18 on “Combating 

intolerance, negative stereotyping and stigmatization of, and discrimination, incitement to 

violence and violence against, persons based on religion or belief” be used as point of reference 

when considering potential amendments to laws to address hate speech. 

 
Ms. Azirul Liza Abdullah, Legal Adviser at the Ministry of Communications and Multimedia, 

expressed her personal view that there is a need to seriously consider the objective and rationale 

on any law reforms to deal with hate speech to ensure that the provision introduced is necessary 

and adequate to address the arising problem. Without this serious consideration, she is 

concerned that other problems might be created through the introduction of the new law. 

 
Ms. Faribel stressed the need for clear language in any laws or regulations on hate speech to 

avoid manipulation or exploitation by scrupulous parties and suggested referring to best 

practices from other countries in the region in addressing hate speech. She also highlighted the 
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need to deal with racial slurs by MPs in Parliament sessions and suggested more awareness 

programmes with MPs. Mr. Rajsurian Pillai, Member of the Bar, is of the view that the society 

in general still lacks maturity in dealing with criticisms and backlashes and this may lead to 

anger and hateful speeches in return. He also highlighted that freedom of expression extends 

beyond speech and writing to art forms e.g, comics, posters, music and movies and that artists 

are also being curtailed by laws and regulations in expressing their views and opinions through 

their work. 

 
Mr. Ahmed Fathalla stressed the importance of public awareness and education at schools and 

universities to address hate speech and its wider impact to society. He also reiterated his 

suggestion in the morning regarding training for law enforcement agencies and the judiciary. 

He also reminded the participants that hate speech in terms of ICCPR is incitement to 

discrimination, hostility or violence and is only prohibited when it is an advocacy of national, 

racial or religious hatred. 

 
II. Right to Liberty and Freedom from Arbitrary Arrest or Detention 

 
Article 9 of the ICCPR protects the right to liberty and freedom from arbitrary arrest or 

detention. Legislation relating to this issue are Special Offences (Special Measures) Act 2012 

(SOSMA), the Prevention of Crime Act 1959, Prevention of Terrorism Act 2015, Dangerous 

Drugs (Special Preventive Measures) Act 1985 and National Security Council Act (NSC). The 

question on whether these stated legislation should be reviewed, all the respondents were of the 

view that these legislation should be reviewed. Mr. Andrew, however, added that there is aneed 

to accede to the International Convention for the Protection of All Persons from Enforced 

Disappearance (ICPPED) and domesticize it. 

 

 
 

III. Equality between Men and Women/Non-Discrimination 

 
Equality before the law for both men and women has been guaranteed under the Article 2 of 

the ICCPR. There is a need to review section 12 of Immigration Act 1959/1963, the 

Immigration Regulations 1963 and the Law Reform (Marriage and Divorce) Act 1976 which 

are discriminatory on the ground of gender. Respondents were asked about their view on this 

issue and all of them agreed in reviewing these stated legislation. Mr. Andrew further added 
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that amendment to the Federal Constitution has to be done to remove discrimination with 

respect to the passing of nationality by a Malaysian woman to her children, and with respect to 

children from an unregistered marriage. The discrimination against co-habitation and children 

resulting from such a relationship will have to be abolished as well. 

 
Article 26 – Equality and Non-Discrimination: When dealing with alleged violations of 

Article 26 ICCPR in communications submitted under the First Optional Protocol of ICCPR, 

the Committee has confirmed that the right to equality before the law and equal protection of 

the law without any discrimination does not make all differential treatment discriminatory. A 

differentiation based on reasonable and objective criteria does not amount to prohibited 

discrimination within the meaning of Article 26 ICCPR. 

 
SUHAKAM Commissioner Dato’ Seri Mohd Hishamudin Yunus highlighted that equality 

before the law and equal protection of law is a civil right guaranteed under Article 8(1) Federal 

Constitution (FC) for every person regardless of their background. However, similar to the 

principle under Article 26 ICCPR, this civil right may be qualified based on the doctrine of 

rational or reasonable classification. In the case of Datuk Harun bin Haji Idris (1977), then 

Federal Court held that “Article 8(1) FC permits reasonable classification founded on 

intelligible differentia having a rational relation or nexus with the policy or object sought to 

be achieved by the statute or statutory provision in question.” 

 
Dato’ Seri also cited the latest case of Alma Nudo Atenza (2019), where the Federal Court also 

applied the doctrine of proportionality in this regard, as follows: 

“Proportionality is an essential requirement of legitimate limitation of an entrenched 

right…the application of proportionality test in this context strike an appropriate balance 

between the competing interests of an accused and the state…the doctrine of proportionality 

and all-pervading nature of Article 8 form part of the common law of Malaysia, developed by 

our courts based on a prismatic interpretation of the Federal Constitution…” 

 
Further, Article 8(2) FC prohibits any discrimination against citizens based on religion, race, 

descent, place of birth or gender in any law or in public appointments and employment and in 

the administration of any law related to property, trade or employment. However, the 

prohibition of discrimination under this clause does not seem to extend to discrimination in the 

private sector, as the courts held in Beatrice a/p Fernandez (2005) and Rafizah Shima (2014). 
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The Constitution also allows affirmative action in law and policies to be made in order to 

correct past and systemic discrimination against certain groups of the Malaysian society. For 

example, laws and policies favourable to the Aborigines of Peninsular Malaysia (Orang Asli) 

like the Aboriginal Peoples Act 1954 are protected under Article 8(5) FC as an exception to the 

discrimination prohibition under Article 8(2). As the High Court held in Sagong Tasi (2005), 

their right to use their (minority) language such as Temuan is also protected. 

 
However, the Orang Asli do not have a special position in any other part of the FC, unlike the 

Malays under Article 153 and the natives of Sabah and Sarawak under Article 161A. This may 

be a major reason why the Orang Asli remain one of the most vulnerable people in the country. 

In any event, the Reid Commission did recommend for the effectiveness of policies and the 

special position in regard to the latter to be assessed and reviewed after 50 years of 

independence but there has been no such review until today. 

 
Although freedom of religion is a civil right under Article 11 FC, religious minorities in 

Malaysia remain at risk of persecution by state actors. Their leaders have been subjected to 

enforced disappearance, e.g. in SUHAKAM’s Public Inquiry on Amri Che Mat (2019). Bibles 

and publications representing minority beliefs and schools of religious thought have also been 

seized and banned, e.g. in Titular Roman Catholic Archbishop of Kuala Lumpur (2009). 

Concerning Maqsood Ahmad and 38 Others (2019), Dato’ Seri also alluded that state religious 

authorities cannot have it both ways, i.e. declaring Ahmadi Muslims as deviant Muslims and 

apostates while exercising their jurisdiction that are only limited to Muslims on the other. 

 
Mr. Ahmed said that when dealing with alleges violations of Article 26 ICCPR in 

communications submitted under the First Optional Protocol of ICCPR, the Committed has 

confirmed that the right to equality before the law and equal protection of the law without any 

discrimination does not make all differential treatment discriminatory. A differentiation based 

on reasonable and objective criteria does not amount to prohibited discrimination within the 

meaning of Article 26 ICCPR. 

 
IV. Position of Migrants, Refugees and Asylum Seekers 



258  

Article 2 of the ICCPR lays out the principle of non-discrimination in the protection of the 

rights regardless of their nationality. All the respondents are of the same view that the protection 

under the Employment Act 1955 should be extended to all types of workers including the 

migrants, refugees and asylum seekers. Mr. Andrew, however, was of the view that some of 

the so-called protections in the Employment Act 1955 are manifestly insufficientand it should 

not be simply extend these protections to all workers. Instead there should be a comprehensive 

overhaul of existing legislation dealing with workers’ rights and protections, and terms and 

conditions of employment. In fact, all the necessary amendments have already been prepared 

by the BN government in anticipation of the TPPA, but were never introduced to Parliament 

and ICRMW should be acceded and domesticise it. All the respondents, however,agree to review 

section 34 and 35 of the Employment Act 1955 and the Workmen’s Compensation Act 1952 to 

remove the discriminatory against women and to include protectionfor all migrant workers. 

 
V. Rights of Individuals belonging to Minorities 

 
 

Article 27 of ICCPR states that minorities shall not be denied the right. The question as to 

whether the legislation relating to this issue should be reviewed to be in line with this Article, 

all the respondents were of the same view that national legislation should be reviewed. Mr. 

Andrew added that Malaysia should accede to ICERD and implement its provisions in national 

legislation. Malaysia should enact a Non-Discrimination Act and domestic legislation that 

brings the provisions of UNDRIP into law, both at a federal and state level. Whereas, Mr. Chew 

was of the view that the only legislation/policy that discriminate minorities are from fatwas 

specifically those against Shia and other sects and against selected communities such as 

transgender community. 

 
VI. Rights of Vulnerable Persons 

 
 

Article 17 of the ICCPR protects the rights of everyone to privacy and Article 16 protects the 

equality before the law and everyone from any discrimination before the law. Issues to be 

addressed under these articles include application of death penalty, death in detention or police 

custody, excessive use of force by law enforcement personnel and morality and living 

conditions of vulnerable groups. The question was asked as to the best way to approach these 

issues. Mr. Andrew stated to enact constitutional and/or legal protection of the right to privacy 
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and to accede to ICERD and implement its provisions in national legislation. He further added 

to abolish the death penalty and establish a truly independent oversight mechanism for the 

police, and a separate one for other law enforcement agencies. He further suggested to insert 

“disability”, “sexual orientation” and “gender identity” as non-acceptable grounds for 

discrimination in the constitution. Mr. Chew was of the view that structural review of criminal 

justice system and the aims/objective of the system and measures for independent check and 

balance i.e. the independent police complaints and misconduct commission for law 

enforcement agencies implementing these laws/policy. Ms. Faribel further added that clearer 

policies of good governance, check and balance and transparency on dealing with the victims. 

Personnel are to be trained not to cause inhumane in conduct with the vulnerable people and to 

enable SUHAKAM to have immediate access to the places where a report of misconduct has 

been reported and to be able to increase budget and decrease red tapes in order to curtail misuse 

of funds. Mr. Ahmed said that the Committee often cites and reads Article 27 with Article 1 

ICCPR. Some states may provide official recognition of the minorities in their country, some 

may not. With or without such official recognition, Article 27 still applies to these minorities. 

Article 27 also applies to minorities composed of non-nationals such as migrant workers. 

 
On Article 23 concerning the protection of families as the fundamental group unit of society 

and the right of consenting men and women of age to marry, Mr. Ahmed confirmed ICCPR 

and the Committee only recognises heterosexual marriages and binary gender. Read with 

Article 26, State parties however must ensure that enforcement of their laws and policies do 

not discriminate against persons based on their sexual orientation or gender identity. 

 
On Article 27 concerning the protection of linguistic minorities, Mr. Ahmed also confirmed 

that the State parties have an active duty not to deny persons belonging to minority groups their 

right to use their language as a community, in public and in private, except as outlined in 

General Comment No. 23. Therefore, educational institutions using these minority languages 

should be allowed to thrive. To balance the interest of public institutions and national unity and 

social cohesion, the syllabus may be standardized across different languages. 

 
Mr. Alan Kirupakaran, Special Officer to the Minister in the Prime Minister’s Department 

(National Unity and Social Wellbeing), pointed out that there seems to be lack of respect for 

relevant court decisions on indigenous rights by relevant government agencies and state 

governments, leading to continuous legal disputes but without effective action and progress. 
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He suggested to think about ways to ensure government agencies and state governments equally 

respect and enforce court decisions upholding indigenous rights. Datuk Khaw added toMr. Alan 

Kirupakaran’s comment by sharing that during SUHAKAM’s National Inquiry into land rights 

of indigenous peoples (NI), they found that the Department of Orang Asli Development 

(JAKOA) or the state agencies were not aware of key judgments on indigenous rights. She 

further stressed the need to communicate key court decisions to the relevant agencies to give 

effect to the said decisions. Reverend Dr. Hermen Shastri, Secretary-General Council of 

Churches Malaysia, highlighted that the indigenous peoples carry long-term memories of being 

stigmatised and exploited, both economically and politically, by the rest ofthe population over 

the years. He pointed out the need for concerted effort by the Governmentto dismantle and 

deconstruct the notion that indigenous peoples are primitive people and for anational apology 

to the indigenous peoples to assist the healing and reconciliation process. 

 
Mr. Eric Paulsen shared that landmark judgments have not translated into policy changes often 

because they may be overturned in future. However, as a way forward, he recommended for 

SUHAKAM National Inquiry report to be debated at the next parliamentary session. He also 

recommended for more indigenous officers to be appointed in other key agencies such as 

Ministry of Education and Ministry of Health in order to ensure indigenous perspectives are 

taken into account when considering policies affecting them. 

 
Ms. Faribel Fernandez of Pusat KOMAS raised an issue regarding forced conversion of the 

Orang Asli into Islam taking place by default through identity or birth registration as they or 

their parents may have Malay or Arabic names. She also highlighted the joint submission by 

SUHAKAM, Bar Council Malaysia and Pusat KOMAS to the Minister in the Prime Minister’s 

Department (National Unity and Social Wellbeing) in June 2019 on the review of the APA. 

Mr. Jeremy Robeiro, also of Pusat KOMAS, raised the need to come up with strategies to 

empower the indigenous peoples. 

 
Mr. Alan Kirupakaran informed the participants at this juncture that a new inter-religious 

harmony committee will be established in 2020 and a seat will be given to indigenous peoples 

so that their indigenous beliefs will also be recognised. Ms. Wathshlah Nadu of Centre for 

Independent Journalism (CIJ), proposed for intersections between indigenous peoples’ rights 

and business and human rights (BHR) to be considered in the reform of specific laws, 

regulations or policies to promote and protect the indigenous peoples’ rights. She referred to 
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SUHAKAM’s work on BHR and the proposed development of a national action plan on BHR 

(NAPBHR). She is of the view that a clear legal and policy framework should include 

alternative redress mechanisms for the Orang Asli and ensure corporate accountability for 

rights violations against the indigenous peoples. 

 
Article 27 – Protection of ethnic, religious or linguistic minorities: The Committee often 

cites and reads Article 27 with Article 1 ICCPR. Some states may provide official recognition 

of the minorities in their country, some may not. With or without such official recognition, 

Article 27 still applies to these minorities. Article 27 also applies to minorities composed of 

non-nationals such as migrant workers. 
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APPENDIX 5 
 

International Covenant on Civil and Political Rights 

 

 
Adopted and opened for signature, ratification and accession by General Assembly 

resolution 2200A (XXI) of 16 December 1966, entry into force 23 March 1976 

 

Preamble 

 
 

The States Parties to the present Covenant, 

 
 

Considering that, in accordance with the principles proclaimed in the Charter of the United 

Nations, recognition of the inherent dignity and of the equal and inalienable rights of all 

members of the human family is the foundation of freedom, justice and peace in the world, 

 

Recognizing that these rights derive from the inherent dignity of the human person, 

 
 

Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of 

free human beings enjoying civil and political freedom and freedom from fear and want can only 

be achieved if conditions are created whereby everyone may enjoy his civil and political rights, 

as well ashis economic, social and cultural rights, 

 
Considering the obligation of States under the Charter of the United Nations to promote 

universalrespect for, and observance of, human rights and freedoms, 

 
Realizing that the individual, having duties to other individuals and to the community to which 

he belongs, is under a responsibility to strive for the promotion and observance of the rights 

recognizedin the present Covenant, 

 

Agree upon the following articles: 
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PART I 
 

Article 1 

 

1. All peoples have the right of self-determination. By virtue of that right they freely 

determine their political status and freely pursue their economic, social and cultural 

development. 

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources 

withoutprejudice to any obligations arising out of international economic co-operation, 

based upon the principle of mutual benefit, and international law. In no case may a 

people be deprived of its own means of subsistence. 

3. The States Parties to the present Covenant, including those having responsibility for the 

administration of Non-Self-Governing and Trust Territories, shall promote the 

realization of the rightof self-determination, and shall respect that right, in conformity 

with the provisions of the Charter ofthe United Nations. 

 

 
PART II 

 

Article 2 

 

1. Each State Party to the present Covenant undertakes to respect and to ensure to all 

individuals within its territory and subject to its jurisdiction the rights recognized in the 

present Covenant, without distinction of any kind, such as race, colour, sex, language, 

religion, political or other opinion,national or social origin, property, birth or other status. 

2. Where not already provided for by existing legislative or other measures, each State Party 

to the present Covenant undertakes to take the necessary steps, in accordance with its 

constitutional processes and with the provisions of the present Covenant, to adopt such 

laws or other measures asmay be necessary to give effect to the rights recognized in the 

present Covenant. 

3. Each State Party to the present Covenant 

a. To ensure that any person whose rights or freedoms as herein recognized are 

violated shall havean effective remedy, notwithstanding that the violation has 

been committed by persons acting in anofficial capacity; 

b. To ensure that any person claiming such a remedy shall have his right thereto 

determined by competent judicial, administrative or legislative authorities, or by 

any other competent authorityprovided for by the legal system of the State, and 

to develop the possibilities of judicial remedy; 

c. To ensure that the competent authorities shall enforce such remedies when 

granted. 
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Article 3 

 

The States Parties to the present Covenant undertake to ensure the equal right of men and 

womento the enjoyment of all civil and political rights set forth in the present Covenant. 

 

 
Article 4 

 

1 In time of public emergency which threatens the life of the nation and the existence of 

which is officially proclaimed, the States Parties to the present Covenant may take 

measures derogating fromtheir obligations under the present Covenant to the extent 

strictly required by the exigencies of the situation, provided that such measures are not 

inconsistent with their other obligations under international law and do not involve 

discrimination solely on the ground of race, colour, sex, language, religion or social 

origin. 

2 No derogation from articles 6, 7, 8 (paragraphs I and 2), 11, 15, 16 and 18 may be made 

under thisprovision. 

3 Any State Party to the present Covenant availing itself of the right of derogation shall 

immediately inform the other States Parties to the present Covenant, through the 

intermediary of the Secretary- General of the United Nations, of the provisions from 

which it has derogated and of the reasons by which it was actuated. A further 

communication shall be made, through the same intermediary, on the date on which it 

terminates such derogation 

 

 

 
Article 5 

 

 

1 Nothing in the present Covenant may be interpreted as implying for any State, group 

or person any right to engage in any activity or perform any act aimed at the destruction 

of any of the rights and freedoms recognized herein or at their limitation to a greater 

extent than is provided for in thepresent Covenant. 

2 There shall be no restriction upon or derogation from any of the fundamental human 

rights recognized or existing in any State Party to the present Covenant pursuant to law, 

conventions, regulations or custom on the pretext that the present Covenant doesnot 

recognize such rights orthat it recognizes them to a lesser exten 
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PART III 
 

Article 6 

 

1 Every human being has the inherent right to life. This right shall be protected by law. 

No one shallbe arbitrarily deprived of his life. 

2 In countries which have not abolished the death penalty, sentence of death may be 

imposed onlyfor the most serious crimes in accordance with the law in force at the time 

of the commission of the crime and not contrary to the provisions of the present 

Covenant and to the Convention on the Prevention and Punishment of the Crime of 

Genocide. This penalty can only be carried out pursuantto a final judgement rendered 

by a competent court. 

3 When deprivation of life constitutes the crime of genocide, it is understood that nothing 

in this article shall authorize any State Party to the present Covenant to derogate in any 

way from any obligation assumed under the provisions of the Convention on the 

Prevention and Punishment of theCrime of Genocide. 

4 Anyone sentenced to death shall have the right to seek pardon or commutation of the 

sentence.Amnesty, pardon or commutation of the sentence of death may be granted in 

all cases. 

5 Sentence of death shall not be imposed for crimes committed by persons below eighteen 

years ofage and shall not be carried out on pregnant women. 

6 Nothing in this article shall be invoked to delay or to prevent the abolition of capital 

punishmentby any State Party to the present Covenant 



272  

Article 7 

 

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. 

In particular, no one shall be subjected without his free consent to medical or scientific 

experimentation. 

 
Article 8 

 
1. No one shall be held in slavery ; slavery and the slave-trade in all their forms shall be 

prohibited. 

2. No one shall be held in servitude. 

3. 

(a) No one shall be required to perform forced or compulsory labour; 

(b) Paragraph 3 (a) shall not be held to preclude, in countries where imprisonment with 

hard labourmay be imposed as a punishment for a crime, the performance of hard 

labour in pursuance of a sentence to such punishment by a competent court; 

(c) For the purpose of this paragraph the term "forced or compulsory labour" shall not 

include : 

i. Any work or service, not referred to in subparagraph (b), normally required 

of a person who isunder detention in consequence of a lawful order of a 

court, or of a person during conditional release from such detention; 

ii. Any service of a military character and, in countries where conscientious 

objection is recognized, any national service required by law of 

conscientious objectors; 

iii. Any service exacted in cases of emergency or calamity threatening the life 

or well-being of thecommunity; 

iv. Any work or service which forms part of normal civil obligations. 
 

 

 

Article 9 

 

1. Everyone has the right to liberty and security of person. No one shall be subjected to 

arbitrary arrest or detention. No one shall be deprived of his liberty except on such 

grounds and in accordancewith such procedure as are established by law. 

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his 

arrest andshall be promptly informed of any charges against him. 

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a 

judge or other officer authorized by law to exercise judicial power and shall be entitled 

to trial within a reasonable time or to release. It shall not be the general rule that persons 

awaiting trial shall be detained in custody, but release may be subject to guarantees to 

appear for trial, at any other stageof the judicial proceedings, and, should occasion arise, 
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for execution of the judgement. 

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take 

proceedings before a court, in order that that court may decide without delay on the 

lawfulness of his detentionand order his release if the detention is not lawful. 

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable 

right tocompensation. 

 

 
Article 10 

1. All persons deprived of their liberty shall be treated with humanity and with 

respect for theinherent dignity of the human person. 

2. 

(a) Accused persons shall, save in exceptional circumstances, be segregated 

from convicted persons and shall be subject to separate treatment 

appropriate to their status as unconvicted persons; 

(b) Accused juvenile persons shall be separated from adults and brought as 

speedily as possible foradjudication. 

3. The penitentiary system shall comprise treatment of prisoners the essential aim 

of which shall be their reformation and social rehabilitation. Juvenile offenders 

shall be segregated from adults and beaccorded treatment appropriate to their age 

and legal status. 

 
Article 11 

 

No one shall be imprisoned merely on the ground of inability to fulfil a contractual obligation. 

 
Article12 

1. Everyone lawfully within the territory of a State shall, within that territory, have the 

right to libertyof movement and freedom to choose his residence. 

2. Everyone shall be free to leave any country, including his own. 

3. The above-mentioned rights shall not be subject to any restrictions except those 

which are provided by law, are necessary to protect national security, public order 

(ordre public), public health or morals or the rights and freedoms of others, and are 

consistent with the other rights recognized inthe present Covenant. 

4. No one shall be arbitrarily deprived of the right to enter his own country. 
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Article 13 

 
 

An alien lawfully in the territory of a State Party to the present Covenant may be expelled 

therefromonly in pursuance of a decision reached in accordance with law and shall, except where 

compelling reasons of national security otherwise require, be allowed to submit the reasons 

against his expulsion and to have his case reviewed by, and be represented for the purpose before, 

the competent authority or a person or persons especially designated by the competent authority. 

Article 14 

 

1. All persons shall be equal before the courts and tribunals. In the determination of any 

criminal charge against him, or of his rights and obligations in a suit at law, everyone 

shall be entitled to a fairand public hearing by a competent, independent and impartial 

tribunal established by law. The pressand the public may be excluded from all or part of 

a trial for reasons of morals, public order (ordre public) or national security in a 

democratic society, or when the interest of the private lives of the parties so requires, or 

to the extent strictly necessary in the opinion of the court in special circumstances where 

publicity would prejudice the interests of justice; but any judgement rendered in a 

criminal case or in a suit at law shall be made public except where the interest of juvenile 

persons otherwise requires or the proceedings concern matrimonial disputes or the 

guardianship of children. 

 
2. Everyone charged with a criminal offence shall have the right to be presumed innocent 

untilproved guilty according to law. 

 

 

3. In the determination of any criminal charge against him, everyone shall be entitled to the 

followingminimum guarantees, in full equality: 

(a) To be informed promptly and in detail in a language which he understands of the 

nature and cause of the charge against him; 

(b) To have adequate time and facilities for the preparation of his defence and to 

communicate withcounsel of his own choosing; 

(c) To be tried without undue delay; 

(d) To be tried in his presence, and to defend himself in person or through legal 

assistance of his own choosing; to be informed, if he does not have legal 

assistance, of this right; and to have legal assistance assigned to him, in any case 

where the interests of justice so require, and without payment by him in any such 
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case if he does not have sufficient means to pay for it; 

(e) To examine, or have examined, the witnesses against him and to obtain the 

attendance andexamination of witnesses on his behalf under the same conditions 

as witnesses against him; 

(f) To have the free assistance of an interpreter if he cannot understand or speak the 

language usedin court; 

(g) Not to be compelled to testify against himself or to confess guilt. 

 

 
4. In the case of juvenile persons, the procedure shall be such as will take account of their 

age and the desirability of promoting their rehabilitation. 

 
5. Everyone convicted of a crime shall have the rightto his conviction and sentence being 

reviewed by a higher tribunal according to law. 

6. When a person has by a final decision been convicted of a criminal offence and when 

subsequentlyhis conviction has been reversed or he has been pardoned on the ground that 

a new or newly discovered fact shows conclusively that there has been a miscarriage of 

justice, the person who has suffered punishment as a result of such conviction shall be 

compensated according to law, unless it isproved that the non-disclosure of the unknown 

fact in time is wholly or partly attributable to him. 

 
7. No one shall be liable to be tried or punished again for an offence for which he has already 

beenfinally convicted or acquitted in accordance with the law and penal procedure of each 

country. 

 
Article 15 

 
1. No one shall be held guilty of any criminal offence on account of any act or omission 

which did not constitute a criminal offence, under national or international law, at the 

time when it was committed. Nor shall a heavier penalty be imposed than the one that 

was applicable at the time when the criminal offence was committed. If, subsequent to 

the commission of the offence, provision is made by law for the imposition of the lighter 

penalty, the offender shall benefit thereby. 

 
2. Nothing in this article shall prejudice the trial and punishment of any person for any act 

or omission which, at the time when it was committed, was criminal according to the 

general principlesof law recognized by the community of nations. 

 

 
Article 16 
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Everyone shall have the right to recognition everywhere as a person before the law. 

Article 17 

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, 

family, home orcorrespondence, nor to unlawful attacks on his honour and reputation. 

 
2. Everyone has the right to the protection of the law against such interference or attacks. 

 
Article 18 

 

1. Everyone shall have the right to freedom of thought, conscience and religion. This right 

shall include freedom to have or to adopt a religion or belief of his choice, and freedom, 

either individuallyor in community with others and in public or private, to manifest his 

religion or belief in worship, observance, practice and teaching. 

 
2. No one shall be subject to coercion which would impair his freedom to have or to adopt 

a religion or belief of his choice. 

 
3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as 

areprescribed by law and are necessary to protect public safety, order, health, or morals 

or the fundamental rights and freedoms of others. 

 
4. The States Parties to the present Covenant undertake to have respect for the liberty of 

parents and, when applicable, legal guardians to ensure the religious and moral 

education of their children inconformity with their own convictions. 

 

 
Article 19 

 

1. Everyone shall have the right to hold opinions without interference. 

 
2. Everyone shall have the right to freedom of expression; this right shall include freedom to 

seek, receive and impart information and ideas of all kinds, regardless of frontiers, either 

orally, in writingor in print, in the form of art, or through any other media of his choice. 

 
3. The exercise of the rights provided for in paragraph 2 of this article carries with it special 

duties and responsibilities. It may therefore be subject to certain restrictions, but these shall 

only be such asare provided by law and are necessary: 

(a) For respect of the rights or reputations of others; 
(b) For the protection of national security or of public order (ordre public), or of public 

health ormorals. 
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Article 20 

 

1. Any propaganda for war shall be prohibited by law. 

 
2. Any advocacy of national, racial or religious hatred that constitutes incitement to 

discrimination,hostility or violence shall be prohibited by law. 

 

 
 

Article 21 

 

 

The right of peaceful assembly shall be recognized. No restrictions may be placed on the exercise 

ofthis right other than those imposed in conformity with the law and which are necessary in a 

democratic society in the interests of national security or public safety, public order (ordre public), 

the protection of public health or morals or the protection of the rights and freedoms of others. The 

right of peaceful assembly shall be recognized. No restrictions may be placed on the exercise of 

this right other than those imposed in conformity with the law and which are necessary in a 

democratic society in the interests of national security or public safety, public order (ordre public), 

the protection of public health or morals or the protection of the rights and freedoms of others. 

 

 

 

 

Article 22 

 

 
 

1. Everyone shall have the right to freedom of association with others, including the right to 

form andjoin trade unions for the protection of his interests. 

 
2. No restrictions may be placed on the exercise of this right other than those which are 

prescribed by law and which are necessary in a democratic society in the interests of 

national security or publicsafety, public order (ordre public), the protection of public 

health or morals or the protection of therights and freedoms of others. This article shall 

not prevent the imposition of lawful restrictions on members of the armed forces and of 

the police in their exercise of this right. 

 
3. Nothing in this article shall authorize States Parties to the International Labour 

Organisation Convention of 1948 concerning Freedom of Association and Protection of 

the Right to Organize totake legislative measures which would prejudice, or to apply the 
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law in such a manner as to prejudice, the guarantees provided for in that Convention. 

 

Article 23 

 

1. The family is the natural and fundamental group unit of society and is entitled to 

protection bysociety and the State. 

 
2. The right of men and women of marriageable age to marry and to found a family shall 

berecognized. 

 
3. No marriage shall be entered into without the free and full consent of the intending 

spouses. 

 
4. States Parties to the present Covenant shall take appropriate steps to ensure equality 

of rights andresponsibilities of spouses as to marriage, during marriage and at its 

dissolution. In the case of dissolution, provision shall be made for the necessary 

protection of any children. 

 

 
Article 24 

 

1. Every child shall have, without any discrimination as to race, colour, sex, language, 

religion, national or social origin, property or birth, the right to such measures of 

protection as are requiredby his status as a minor, on the part of his family, society and 

the State. 

 
2. Every child shall be registered immediately after birth and shall have a name. 

 
3. Every child has the right to acquire a nationality. 

 
 
Article 25 

 

Every citizen shall have the right and the opportunity, without any of the distinctions mentioned in 

article 2 and without unreasonable restrictions: 

(a) To take part in the conduct of public affairs, directly or through freely chosen 

representatives; 

(b) To vote and to be elected at genuine periodic elections which shall be by universal and 

equalsuffrage and shall be held by secret ballot, guaranteeing the free expression of the 

will of the electors; 
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(c) To have access, on general terms of equality, to public service in his country. 

 
 

Article 26 

 
All persons are equal before the law and are entitled without any discrimination to the equal 

protection of the law. In this respect, the law shall prohibit any discrimination and guarantee 

to all persons equal and effective protection against discrimination on any ground such as 

race, colour, sex, language, religion, political or other opinion, national or social origin, 

property, birth or other status. 

 
Article 27 

 

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to 

such minorities shall not be denied the right, in community with the other members of their 

group, to enjoy their own culture, to profess and practise their own religion, or to use their own 

language. 

 

 

PART IV 

 
 

Article 28 

 

1. There shall be established a Human Rights Committee (hereafter referred to in the 

present Covenant as the Committee). It shall consist of eighteen members and shall 

carry out the functionshereinafter provided. 

 
2. The Committee shall be composed of nationals of the States Parties to the present 

Covenant whoshall be persons of high moral character and recognized competence in 

the field of human rights, consideration being given to the usefulness of the 

participation of some persons having legal experience. 

 
3. The members of the Committee shall be elected and shall serve in their personal 

capacity. 

 

Article 29 

 

1. The members of the Committee shall be elected by secret ballot from a list of persons 

possessing the qualifications prescribed in article 28 and nominated for the purpose by 

the States Parties to thepresent Covenant. 
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2. Each State Party to the present Covenant may nominate not more than two persons. 

These persons shall be nationals of the nominating State. 

 
3. A person shall be eligible for renomination 

 
 

Article 30 

 

1. The initial election shall be held no later than six months after the date of the entry into 

force ofthe present Covenant. 

 
2. At least four months before the date of each election to the Committee, other than an 

election tofill a vacancy declared in accordance with article 34, the Secretary-General 

of the United Nations shall address a written invitation to the States Parties to the 

present Covenant to submit their nominations for membership of the Committee within 

three months. 

 
3. The Secretary-General of the United Nations shall prepare a list in alphabetical order 

of all the persons thus nominated, with an indication of the States Parties which have 

nominated them, and shall submit it to the States Parties to the present Covenant no 

later than one month before the dateof each election. 

 
4. Elections of the members of the Committee shall be held at a meeting of the States 

Parties to the present Covenant convened by the Secretary General of the United 

Nations at the Headquarters of the United Nations. At that meeting, for which two 

thirds of the States Parties to the present Covenant shall constitute a quorum, the 

persons elected to the Committee shall be those nominees who obtain the largest 

number of votes and an absolute majority of the votes of the representativesof States 

Parties present and voting. 

 

 
Article 31 

 
1. The Committee may not include more than one national of the same State. 

 
2. In the election of the Committee, consideration shall be given to equitable geographical 

distribution of membership and to the representation of the different forms of 

civilization and of theprincipal legal systems. 

Article 32 
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1. The members of the Committee shall be elected for a term of four years. They shall be 

eligible for re-election if renominated. However, the terms of nine of the members 

elected at the first election shall expire at the end of two years; immediately after the 

first election, the names of these nine members shall be chosen by lot by the Chairman 

of the meeting referred to in article 30, paragraph 

 
2. Elections at the expiry of office shall be held in accordance with the preceding articles 

of thispart of the present Covenant. 

 
Article 33 

 

1. If, in the unanimous opinion of the other members, a member of the Committee has 

ceased to carry out his functions for any cause other than absence of a temporary 

character, the Chairman ofthe Committee shall notify the Secretary-General of the 

United Nations, who shall then declare theseat of that member to be vacant. 

 
2. In the event of the death or the resignation of a member of the Committee, the Chairman 

shall immediately notify the Secretary-General of the United Nations, who shall declare 

the seat vacantfrom the date of death or the date on which the resignation takes effect. 

 

Article 34 

 

1. When a vacancy is declared in accordance with article 33 and if the term of office of 

the memberto be replaced does not expire within six months of the declaration of the 

vacancy, the Secretary- General of the United Nations shall notify each of the States 

Parties to the present Covenant, whichmay within two months submit nominations in 

accordance with article 29 for the purpose of filling the vacancy. 

 
2. The Secretary-General of the United Nations shall prepare a list in alphabetical order of 

the persons thus nominated and shall submit it to the States Parties to the present 

Covenant. The election to fill the vacancy shall then take place in accordance with the 

relevant provisions of thispart of the present Covenant. 

 
3. A member of the Committee elected to fill a vacancy declared in accordance with article 

33 shallhold office for the remainder of the term of the member who vacated the seat on 

the Committee under the provisions of that article. 

 

 
Article 35 
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The members of the Committee shall, with the approval of the General Assembly of the United 

Nations, receive emoluments from United Nations resources on such terms and conditions as the 

General Assembly may decide, having regard to the importance of the Committee'sresponsibilities. 

 
Article 36 

 

The Secretary-General of the United Nations shall provide the necessary staff and facilities 

for theeffective performance of the functions of the Committee under the present Covenant 

 
Article 37 

 
1. The Secretary-General of the United Nations shall convene the initial meeting of the 

Committee atthe Headquarters of the United Nations. 

 
2. After its initial meeting, the Committee shall meet at such times as shall be provided in 

its rules ofprocedure. 

 
3. The Committee shall normally meet at the Headquarters of the United Nations or at the 

UnitedNations Office at Geneva. 

 

 
Article 38 

 
Every member of the Committee shall, before taking up his duties, make a solemn 

declaration in open committee that he will perform his functions impartially and 

conscientiously. 

 

 
Article 39 

 

1. The Committee shall elect its officers for a term of two years. They may be re-elected. 

 
2. The Committee shall establish its own rules of procedure, but these rules shall provide, 

inter alia,that: 

(a) Twelve members shall constitute a quorum; 

(b) Decisions of the Committee shall be made by a majority vote of the members 

present. 
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Article 40 

 

1. The States Parties to the present Covenant undertake to submit reports on the measures 

they have adopted which give effect to the rights recognized herein and on the progress 

made in the enjoyment of those rights: 

(a) Within one year of the entry into force of the present Covenant for the States 

Parties concerned; 

(b) Thereafter whenever the Committee so requests. 

 
2. All reports shall be submitted to the Secretary-General of the United Nations, who shall 

transmitthem to the Committee for consideration. Reports shall indicate the factors and 

difficulties, if any, affecting the implementation of the present Covenant. 

 
3. The Secretary-General of the United Nations may, after consultation with the 

Committee, transmitto the specialized agencies concerned copies of such parts of the 

reports as may fall within their fieldof competence. 

 
4. The Committee shall study the reports submitted by the States Parties to the present 

Covenant. Itshall transmit its reports, and such general comments as it may consider 

appropriate, to the States Parties. The Committee may also transmit to the Economic 

and Social Council these comments alongwith the copies of the reports it has received 

from States Parties to the present Covenant. 

 
5. The States Parties to the present Covenant may submit to the Committee observations 

on anycomments that may be made in accordance with paragraph 4 of this article 

 

Article 41 

 

1. A State Party to the present Covenant may at any time declare under this article that it 

recognizes the competence of the Committee to receive and consider communications to 

the effect that a StateParty claims that another State Party is not fulfilling its obligations 

under the present Covenant. Communications under this article may be received and 

considered only if submitted by a State Partywhich has made a declaration recognizing 

in regard to itself the competence of the Committee. No communication shall be received 

by the Committee if it concerns a State Party which has not made such a declaration. 

Communications received under this article shall be dealt with in accordance withthe 

following procedure: 
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(a) If a State Party to the present Covenant considers that another State Party is not 

giving effect to the provisions of the present Covenant, it may, by written 

communication, bring the matter to the attention of that State Party. Within three 

months after the receipt of the communication the receiving State shall afford the 

State which sent the communication an explanation, or any other statement in 

writing clarifying the matter which should include, to the extent possible and 

pertinent, reference to domestic procedures and remedies taken, pending, or 

available in the matter; 

(b) If the matter is not adjusted to the satisfaction of both States Parties concerned 

within six months after the receipt by the receiving State of the initial 

communication, either State shall have the right to refer the matter to the 

Committee, by notice given to the Committee and to the other State; 

(c) The Committee shall deal with a matter referred to it only after it has ascertained 

that all available domestic remedies have been invoked and exhausted in the 

matter, in conformity with the generally recognized principles of international 

law. This shall not be the rule where the application of the remedies is 

unreasonably prolonged; 

(d) The Committee shall hold closed meetings when examining communications 

under this article; 

(e) Subject to the provisions of subparagraph (c), the Committee shall make available 

its good offices to the States Parties concerned with a view to a friendly solution 

of the matter on the basis of respect for human rights and fundamental freedoms 

as recognized in the present Covenant; 

(f) In any matter referred to it, the Committee may call upon the States Parties 

concerned, referredto in subparagraph (b), to supply any relevant information; 

(g) The States Parties concerned, referred to in subparagraph (b), shall have the right 

to be represented when the matter is being considered in the Committee and to 

make submissions orallyand/or in writing; 

(h) The Committee shall, within twelve months after the date of receipt of notice 

undersubparagraph (b), submit a report: 

i. If a solution within the terms of subparagraph (e) is reached, the 
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Committee shall confine itsreport to a brief statement of the facts and of 

the solution reached; 

ii. If a solution within the terms of subparagraph (e) is not reached, the 

Committee shall confine itsreport to a brief statement of the facts; the 

written submissions and record of the oral submissions made by the States 

Parties concerned shall be attached to the report. 

In every matter, the report shall be communicated to the States Parties concerned. 

 

 
2. The provisions of this article shall come into force when ten States Parties to the present 

Covenanthave made declarations under paragraph I of this article. Such declarations shall 

be deposited by the States Parties with the Secretary-General of the United Nations, who 

shall transmit copies thereof to the other States Parties. A declaration may be withdrawn 

at any time by notification to the Secretary-General. Such a withdrawal shall not prejudice 

the consideration of any matter which is the subject of a communication already 

transmitted under this article; no further communication by any State Party shall be 

received after the notification of withdrawal of the declaration has been received by the 

Secretary-General, unless the State Party concerned has made a new declaration. 

 

 
Article 42 

 

 

1. 

(a) If a matter referred to the Committee in accordance with article 41 is not resolved 

to the satisfaction of the States Parties concerned, the Committee may, with the 

prior consent of the States Parties concerned, appoint an ad hoc Conciliation 

Commission (hereinafter referred to as the Commission). The good offices of the 

Commission shall be made available to the States Parties concerned with a view 

to an amicable solution of the matter on the basis of respect for the present 

Covenant; 

(b) The Commission shall consist of five persons acceptable to the States Parties 

concerned. If the States Parties concerned fail to reach agreement within three 

months on all or part of the composition of the Commission, the members of the 

Commission concerning whom no agreementhas been reached shall be elected by 

secret ballot by a two-thirds majority vote of the Committee from among its 

members. 
 

2. The members of the Commission shall serve in their personal capacity. They shall not be 

nationalsof the States Parties concerned, or of a State not Party to the present Covenant, 

or of a State Party which has not made a declaration under article 41. 
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3. The Commission shall elect its own Chairman and adopt its own rules of procedure. 

 

4. The meetings of the Commission shall normally be held at the Headquarters of the United 

Nationsor at the United Nations Office at Geneva. However, they may be held at such 

other convenient places as the Commission may determine in consultation with the 

Secretary-General of the United Nations and the States Parties concerned. 

 

5. The secretariat provided in accordance with article 36 shall also service the commissions 

appointed under this article. 

 

6. The information received and collated by the Committee shall be made available to the 

Commission and the Commission may call upon the States Parties concerned to supply 

any other relevant information. 

 

7. When the Commission has fully considered the matter, but in any event not later than 

twelve months after having been seized of the matter, it shall submit to the Chairman of 

the Committee areport for communication to the States Parties concerned: 

 

(a) If the Commission is unable to complete its consideration of the matter within 

twelve months, itshall confine its report to a brief statement of the status of its 

consideration of the matter; 

(b) If an amicable solution to the matter on tie basis of respect for human rights as 

recognized in the present Covenant is reached, the Commission shall confine its 

report to a brief statement of the factsand of the solution reached; 

(c) If a solution within the terms of subparagraph (b) is not reached, the Commission's 

report shall embody its findings on all questions of fact relevant to the issues 

between the States Parties concerned, and its views on the possibilities of an 

amicable solution of the matter. This report shall also contain the written 

submissions and a record of the oral submissions made by the States Parties 

concerned; 

(d) If the Commission's report is submitted under subparagraph (c), the States Parties 

concerned shall, within three months of the receipt of the report, notify the 

Chairman of the Committee whether or not they accept the contents of the report 

of the Commission. 

8. The provisions of this article are without prejudice to the responsibilities of the 

Committee underarticle 41. 

9. The States Parties concerned shall share equally all the expenses of the members of the 

Commission in accordance with estimates to be provided by the Secretary-General of 

the UnitedNations. 
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10. The Secretary-General of the United Nations shall be empowered to pay the expenses 

of the members of the Commission, if necessary, before reimbursement by the States 

Parties concerned, inaccordance with paragraph 9 of this article. 

 
Article 43 

 
The members of the Committee, and of the ad hoc conciliation commissions which may be 

appointedunder article 42, shall be entitled to the facilities, privileges and immunities of experts 

on mission for the United Nations as laid down in the relevant sections of the Convention on the 

Privileges and Immunities of the United Nations. 

 

Article 44 

 

The provisions for the implementation of the present Covenant shall apply without prejudice to the 

procedures prescribed in the field of human rights by or under the constituent instruments and the 

conventions of the United Nations and of the specialized agencies and shall not prevent the States 

Parties to the present Covenant from having recourse to other procedures for settling a dispute in 

accordance with general or special international agreements in force between them. 

Article 45 

 

The Committee shall submit to the General Assembly of the United Nations, through the 

Economicand Social Council, an annual report on its activitiePART V 

 
 

Article 46 

 

Nothing in the present Covenant shall be interpreted as impairing the provisions of the Charter of 

theUnited Nations and of the constitutions of the specialized agencies which define the respective 

responsibilities of the various organs of the United Nations and of the specialized agencies in 

regard to the matters dealt with in the present Covenant. 

 
Article 47 

 

Nothing in the present Covenant shall be interpreted as impairing the inherent right of all peoples 

toenjoy and utilize fully and freely their natural wealth and resources. 
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PART VI 
 

Article 48 

 

1. The present Covenant is open for signature by any State Member of the United Nations 

or member of any of its specialized agencies, by any State Party to the Statute of the 

International Court of Justice, and by any other State which has been invited by the 

General Assembly of the United Nations to become a Party to the present Covenant. 

 
2. The present Covenant is subject to ratification. Instruments of ratification shall be 

deposited withthe Secretary-General of the United Nations. 

 
3. The present Covenant shall be open to accession by any State referred to in paragraph 1 

of thisarticle. 

 
4. Accession shall be effected by the deposit of an instrument of accession with the 

Secretary-General of the United Nations. 

 
5. The Secretary-General of the United Nations shall inform all States which have signed 

thisCovenant or acceded to it of the deposit of each instrument of ratification or accession. 

 

 

 

 

 
Article 49 

 

1. The present Covenant shall enter into force three months after the date of the deposit 

with the Secretary-General of the United Nations of the thirty-fifth instrument of 

ratification or instrument ofaccession. 

 
2. For each State ratifying the present Covenant or acceding to it after the deposit of the 

thirty-fifthinstrument of ratification or instrument of accession, the present Covenant 

shall enter into force three months after the date of the deposit of its own instrument of 

ratification or instrument of accession. 

 

Article 50 

 

The provisions of the present Covenant shall extend to all parts of federal States without 

anylimitations or exceptions. 
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Article 51 

 

1. Any State Party to the present Covenant may propose an amendment and file it with the 

Secretary-General of the United Nations. The Secretary-General of the United Nations 

shall thereupon communicate any proposed amendments to the States Parties to the 

present Covenant with a request that they notify him whether they favour a conference 

of States Parties for the purpose of considering and voting upon the proposals. In the 

event that at least one third of the States Parties favours such a conference, the Secretary- 

General shall convene the conference underthe auspices of the United Nations. Any 

amendment adopted by a majority of the States Parties present and voting at the 

conference shall be submitted to the General Assembly of the United Nations for 

approval. 

 
2. Amendments shall come into force when they have been approved by the General 

Assembly of theUnited Nations and accepted by a two-thirds majority of the States 

Parties to the present Covenant in accordance with their respective constitutional 

processes. 3. When amendments come into force, they shall be binding on those States 

Parties which have accepted them, other States Parties still being bound by the 

provisions of the present Covenant and any earlier amendment which they have 

accepted. 

 

 
Article 52 

 

1. Irrespective of the notifications made under article 48, paragraph 5, the Secretary- 

General of theUnited Nations shall inform all States referred to in paragraph I of the 

same article of the following particulars: 

(a) Signatures, ratifications and accessions under article 48; 

(b) The date of the entry into force of the present Covenant under article 49 and the 

date of theentry into force of any amendments under article 51 

 
Article 53 

 

1. The present Covenant, of which the Chin 48ese, English, French, Russian and Spanish 

texts are equallyauthentic, shall be deposited in the archives of the United Nations. 

 
2. The Secretary-General of the United Nations shall transmit certified copies of the present 

Covenant to all States referred to in Article 48. 
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